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RULE  OF  CHANCERY  PRACTICE. 

It  is  ordered  by  the  Court  that  Rule  4  of  Chancery  Practice  be 
amended  so  as  to  read  as  follows : 

4.  When  register  grants  orders. — Decrees  and  orders  may  be  applied 
for  before  the  register  every  Monday.  This  rule  shall  not  apply  to 
orders  for  the  issuing  of  writs  of  ne  exeat  and  equitable  attachments, 
and  for  the  sale  of  personal  property  levied  on,  in  granting  which, 
registers  shall  not  be  restricted  to  Mondays.  If  the  register  should 
not  get  through  with  the  business  before  him  on  any  rule  day,  he 
may  continue  his  sittings  from  day  to  day  until  such  business  is  dis- 
posed of. 

This  rule,  as  thus  amended  and  adopted  on  December  the  9th,  1890, 
shall  go  into  effect  on  January  1st,  1891. 


ERRATA. 

In  Webb  V,  Demopolis^  p.  124, 17th  line  from  bottom,  for  if  read  ii; 
p.  127,  2d  line  from  bottom,  for  grade  read  grant;  and  p.  137, 19th  line 
from  top,  for  direction  read  duration. 

In  McDonald  v.  Walker^  p.  174, 6th  line  from  bottom,  for  frtal  read 
fatal. 

In  G.  A.  Ins.  Co.  v.  Com.  Fire  Ins.  Co,,  p.  475, 2d  line  from  bottom,  for 
objection  read  exception. 
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CASES 

IN   THE 

Supreme  Court  of  Alabama. 


DECEMBEE  TEEM,  1891. 


Jflanll  V.  The  State* 

Indictment  for  Murder, 

1.  A dmi^sibilitfj  of  confessions. — On  a  prosecution  for  murder,  con- 
fessions voluntarily  M»ade  by  the  defendant,  a  negro  boy  about  sixteen 
or  seventeen  years  old,  to  the  sheriff  who  had  nim  in  custody,  and 
who  had  told  him,  in  response  to  an  inquiry,  **if  it  would  be  best  for 
him  to  tell  the  truth  about  it,"  that  "it  was  always  best  for  him  or  any 
one  else  to  tell  the  truth  about  anything,"  are  admissible  as  evidence 
against  him. 

From  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore 

The  defendant  in  this  case,  a  negro  boy  about  sixteen  or 
seventeen  years  old,  was  indicted  for  the  murder  of  Mr.  Ed. 
MauU,  by  shooting  him  with  a  gun ;  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  be  hanged.  The  opinion 
states  the  facts  bearing  on  the  only  point  here  presented  for 
revision. 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Aaron  v.  State,  37  Ala.  106;  King  v.  State,  40  Ala.  314; 
Dod^on  V.  State,  86  Ala.  60 ;  Dotson  v.  State,  88  Ala.  208. 

COLEMAN,  J. — The  only  exception  reserved,  as  shown 
by  the  record,  is  as  to  whetner  the  declarations  made  by  the 
defendant,  and  which  were  admitted  against  his  objection, 
were  made  voluntarily.  The  testimony  of  the  witness  by 
whom  the  declarations  were  proven  is  as  follows :  "I  am 
sheriff  of  Lowndes  county.  A  few  days  after  defendant  was 
put  in  jail,  I  received  a  message  from  him  Jto  come  to  the 
jail,  he  wanted  to  see  me.  Soon  afterwards  I  went  to  the 
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[Maull  V.  The  State.] 

jail,  saw  defendant,  and  asked  him  what  he  wanted  with  me* 
He  replied  he  wanted  to  tell  me  about  the  killing  of  Mr. 
Maull.  I  asked  him  if  he  knew  about  the  killing  of  Mr. 
Maull.  He  replied,  *yes,  sir,  I  do  ;'  and  added,  *I  have  sent 
for  you  to  talk  with  you  about  my  case.'  I  then  told  him 
to  go  ahead,  and  tell  me  all  about  his  case.  He  asked  me 
if  it  would  be  the  best  for  him  to  tell  the  truth  about  it  I 
replied,  that  it  was  always  best  for  him,  or  any  one  else,  to 
tell  the  truth  about  anything.  He  then  said,  *Me  and  this 
man,*  referring  to  another  person  in  jail,  *have  been  talking 
about  our  cases,  and  I  have  sent  for  you  to  tell  you  about  it.' 
I  then  said,  "If  you  are  going  to  tell  the  straight  truth,  I 
will  listen  to  it,  and  want  to  hear  it ;  and  if  you  are  not  go- 
ing to  tell  the  truth,  I  don't  want  to  hear  it'  He  hesitated 
two  or  three  seconds,  and  I  said  to  him,  *Go  ahead  and  tell 
me  all  you  know  about  the  case.'"  The  declarations  of  de- 
fendant testified  to  by  the  witness  were  then  made. 

The  principle  upon  which  these  declarations  were  ad- 
mitted, can  not  be  distinguished  from  that  applied  to  the 
facts  in  the  case  of  Dotson  v.  State,  88  Ala.  210;  Dodson  v. 
Stat^,  86  Ala.  60;  Aaron  v.  State,  37  Ala.  106;  Hornshy  v. 
Stat^,  94  Ala.  58.  In  these  cases,  the  confessions  of  the  de- 
fendant were  held  to  be  voluntary  and  admissible. 

This  being  the  only  exception  reserved  for  review  by  this 
court,  and  under  our  view  of  the  law  being  free  from  error, 
the  case  must  be  affirmed.  The  day  appointed  by  the  trial 
court  for  the  execution  of  the  sentence  of  the  law  pronounced 
by  the  court  upon  the  verdict  of  the  jury  having  passed,  it 
becomes  the  duty  of  this  court  to  appoint  another  day.  It 
is  therefore  considered  by  this  court,  that  Friday,  the  8th 
day  of  July  next,  1892,  be  appointed  as  the  day  for  the  exe- 
cution of  the  sentence,  and  on  that  day  it  is  ordered  and 
adjudged  that  Sam  Maull,  the  defendant,  in  a  place  and  in 
the  manner  required  by  law,  be  hanged  by  the  neck  until  he 
is  dead  ;  and  the  sheriff  of  Lowndes  county  is  charged  with 
the  duty  to  execute  the  judgment  of  the  court. 

Affirmed. 

Vol.  95. 
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[Croft  V.  The  State.] 


Croft  V.  The  State. 

Indictment  far  Crime  against  Nature. 

1.  Charge  an  to  reasonable  doubt  and  probabih'ttj  of  innocence. — A 
charge  asked  in  a  criminal  case,  instructing  the  jury  that  ''a  reason- 
able doubt  of  the  defendant's  guilt  is  not  the  same  as  a  probability  of 
his  innocence,  but  may  exist  when  the  evidence  fails  to  convince  the 
Jury  that  there  is  a  probability  of  defendant's  innocence,"  asserts  a 
correct  legal  proposition,  is  not  ambiguous,  argumentative  or  mis- 
leading, and  its  refusal  is  reversible  error. 

From  the  Circuit  Court  of  Etowah. 
Tried  before  the  Hon.  John  B.  Tally. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  only  exception  reserved  on  the 
trial  below  goes  to  the  refusal  of  the  court  to  give  the 
following  charge  requested  by  defendant :  "A  reasonable 
doubt  of  defendant's  guilt  is  not  the  same  as  a  probability 
of  his  innocence.  A  reasonable  doubt  of  defendant's  guilt 
may  exist  when  the  evidence  fails  to  convince  the  jury  that 
there  is  a  probability  of  defendant's  innocence."  There  can 
be  no  doubt  that  the  abstract  proposition  involved  in  this 
request  is  a  sound  one.  Under  the  ruling  in  the  case  of 
Wmtams  t\  State,  52  Ala.  411,  how^ever,  this  charge  would  be 
condemned  as  being  confusing,  in  that  it  fails  to  enlighten 
the  jury  as  to  the  meaning  of  the  expression  "probability  of 
innocence."  In  that  case,  the  trial  court  refused  to  instruct 
the  jury  that,  "if  from  all  the  evidence  there  is  a  probability 
of  the  innocence  of  the  defendants,  the  jury  must  find  them 
not  guilty ;"  and  this  court,  holding  that  the  refusal  was 
proper,  said :  "It  [the  charge]  would  have  involved  the  jury 
m  doubt  and  uncertainty,  unless  it  had  been  carefully  ex- 
plained to  them  what  was  intended  by  a  probability  of  inno- 
cence'' But,  in  the  subsequent  case  of  Bain  v.  State,  74  Ala. 
38,  WiUiams'  case  was  overruled  as  to  the  point  under  con- 
sideration, and  it  was  held  that  a  charge  requested  by  the 
defendant,  to  the  effect  that  "a  prohability  of  defendant's  in- 
nocence is  a  just  foundation  for  a  reasonable  doubt  of  his 
guilt,  and  therefore  for  his  acquittal,"  should  have  been 
given,     Beaffirming  Bains  case,  our  conclusion  must  be  that 
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[Young  V.  The  State.] 

there  is  nothing  in  the  phrase,  "probability  of  innocence," 
as  employed  in  the  present  case,  which  involves  a  tendency 
to  contuse  the  jury,  and  that  the  request  is  not  objectionable 
on  that  ground.  Kor  can  it  be  contended  that  any  other 
term  or  phrase  of  the  proposed  instruction  was  of  a  char- 
acter to  require  explanation  to  avoid  confusing  the  jury. 
So  that,  when  taken  as  a  whole,  we  are  unable  to  perceive 
that  the  request  belonged  to  that  class  of  charges  which  is 
condemned  in  L.  (1r  N,  R,  R,  Co.  v.  Hall,  87  Ala.  723,  as  be- 
ing ambiguous,  involved  and  metaphysical.  The  only  other 
possible  objection  to  it  is  that  it  is  argumentative ;  and  this 
we  think  is  untenable.  It  is,  of  course,  the  right  of  a  de- 
fendant to  have  the  jury  instructed  as  to  the  measure  of 
proof  necessary  to  his  conviction,  and  the  character  of  the 
aoubt  of  his  guilt  which  will  justify, — even  require  his  ac- 
quittal. This,  it  would  seem,  can  not  be  better  or  more  in- 
telligibly accomplished  than  by  differentiating  the  reasonable 
doubt  wnich  demands  a  verdict  of  not  guilty  from  other 
possible  mental  conditions  which,  though  they  too  require 
acquittal,  are  not  essential  to  that  result,  since,  though  they 
may  not  exist  at  all,  yet  there  may  be  such  a  doubt  reason- 
ably arising  from  a  fair  consideration  of  all  the  evidence  as 
would  entitle  the  defendant  to  a  favorable  verdict  And 
there  would  appear,  indeed,  to  be  a  sort  of  necessity  for  this 
differentiation  between  a  reasonable  doubt  and  a  probability 
of  innocence,  in  view  of  our  decisions  which,  to  tne  mind  of 
a  layman,  might  admit  of  being  contorted  into  a  requirement 
that  the  jury  should  believe  that  the  defendant  is  probably 
innocent  before  they  would  be  justified  in  finding  him  not 
guilty.  The  charge,  in  our  opinion,  ought  to  have  been 
given. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Yoangr  v.  The  State. 

5  igtj  Indictment  for  Murder, 

1.  Dffing  dfc/aratwrnf. — Statements  made  by  the  deceased  after  he 
received  the  fatal  shot  are  not  admissible  evidence  as  dying  declara- 
tions, unless  it  is  shown  that  he  was  at  the  time  "impressed  with  the 
belief  ihat  death  was  impending  and  would  certainly  ensue;'' and 
this  does  not  appear  when  the  evidence  only  shows,  as  in  this  case, 
(1)  that  the  physician  who  was  summoned  immediately  told  him  he 
could  not  recover,  (2;  that  he  lived  two  days,  and  (3)  that  he  declared 

Vol.  d5. 
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[Young  V.  The  State.] 

to  another  witness  he  ''would  get  even  with  defendant  when  he  got 
up." 

2.  Charge  ignoring  fault  in  bringing  on  difficulty. — A  charge  requested 
on  a  trial  for  murder,  which  claims  an  acquittal  on  certain  facts  hy- 
pothetically  stated,  but  ignores  other  evidence  tending  to  show  that 
the  defendant  was  not  without  fault  in  bringing  on  the  difficulty,  is 
properly  refused. 

3.  Reoionnhle  doubt,  to  justify  an  acquittal  in  a  criminal  case,  im- 
plies more  than  "if  it  is  possible,  or  it  may  be,  or  perhaps  the  de- 
fendant is  not  guilty ;"  and  a  charge  asked,  which  uses  those  terms  as 
the  equivalent  of  reasonable  doubt,  is  properly  refused. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  defendant  in  this  case,  Bobert  Young,  was  indicted 
for  the  murder  of  Jesse  White,  by  shooting  him  with  a 
pistol ;  was  convifcted  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  the  term  of  ten  years.  The 
difficulty  between  the  parties  occurred  on  the  evening  of 
May  7th,  1891,  in  the  city  of  Mobile,  at  or  near  the  de- 
fendant's shop,  whither  the  deceased  had  gone  to  do  some 
writing  for  him ;  but  the  attendant  circumstances,  if  fully 
developed  on  the  trial,  are  not  clearly  stated  in  the  bill  of 
exceptions.  The  statement  of  the  deceased  to  the  physician 
who  was  at  once  summoned  and  attended  him,  which  was 
admitted  in  evidence  as  a  dying  declaration,  against  the  ob- 
jection and  exception  of  the  defendant,  was,  "that  they  got 
into  a  quarrel,  ne  got  scared  and  ran,  and  Bob  Young  shot 
him ;"  and  the  physician  testified,  from  his  examination  of 
the  wound,  that  the  deceased,  when  he  was  shot,  "was  run- 
ning and  in  a  stooping  position."  The  defendant,  testifying 
in  his  own  behalf,  stated  that  the  deceased  "came  running 
into  his  shop  with  a  knife  in  his  hand,  struck  at  him,  and 
cut  his  clothes ;  and  that  he  seized  his  pistol,  and  shot  in 
self-defense,  but  did  not  know  whether  he  hit  the  deceased." 
The  opinion  states  all  the  facts  in  connection  with  the 
declarations  which  were  admitted. 

The  court  charged  the  jury  as  follows:  "In  a  case  of 
homicide,  the  law  presumes  malice  from  the  use  of  a  deadly 
weapon,  and  casts  on  the  defendant  the  onus  of  repelling  the 
presumption,  unless  the  evidence  which  proves  the  killing 
shows  also  that  it  was  perpetrated  without  malice;  and 
whenever  malice  is  shown,  and  is  unrebutted  by  the  circum- 
stances of  the  killing,  or  by  other  facts  in  evidence,  there 
can  be  no  conviction  for  any  less  degree  of  homicide  than 
murder."  The  defendant  excepted  to  this  charge,  and  also 
to  the  refusal  of  each  of  the  following  charges,  which  were 
asked  by  hind  in  writing :  (1.)  "The  jury  must  not  convict 
the  defendant,  unless  they  are  convincea  from  the  evidencoi 
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beyond  all  reasonable  doubt,  that  the  defendant  took  the 
life  of  the  deceased  without  any  apparent  necessity  to  do  so 
for  the  protection  of  his  own  lite."  (2.)  "Unless  the  evi- 
dence excludes  to  a  moral  certainty  the  hypothesis  that  the 
defendant  might  have  fired  on  the  deceased  under .  the  rea- 
sonable apprehension  that  it  was  necessary  to  do  so  in  order 
to  protect  himself  against  great  bodily  harm  at  the  hands 
of  the  deceased,  they  must  find  him  not  guilty."  (3.)  "If  it 
may  be  true,  so  far  as  the  jury  can  tell,  to  a  moral  certainty 
from  the  evidence,  that  the  defendant  fired  on  the  deceased 
under  the  reasonable  apprehension  and  appearance  that  it 
was  necessary  to  do  so  m  order  to  protect  himself  from 
great  bodily  harm  at  the  hands  of  the  deceased,  they  must 
acquit  the  aefendant."  (4.)  "In  this  case,  the  defendant  was 
under  no  obligation  to  retreat  from  the  deceased ;  and  if  the 
reasonable  appearances  were,  that  the  defendant  was  in 
danger  of  great  bodily  harm  at  the  hands  of  the  deceased, 
then  he  had  the  right  to  take  the  life  of  the  deceased  in 
order  to  protect  himself,  and  he  would  not  be  guilty  of  any 
crime  for  doing  so."  (5.)  "No  man  is  obliged  to  retreat  from 
an  attack  made  on  him  in  his  own  place  of  business,  but 
has  the  right  to  stand  and  repel  the  assault  by  all  means 
reasonably  necessary  to  protect  himself;  and  if  the  jury  be- 
lieve from  the  evidence  that  the  reasonable  appearances 
were  that  the  defendant  was  in  danger  of  great  bodily  harm 
at  the  hands  of  the  deceased  at  the  time  he  fired,  and  that 
he  fired  on  the  deceased  believing  that  it  was  necessary  to 
do  so  for  his  own  protection,  then  they  ought  to  acquit  the 
defendant."  (6.)  "There  is  no  evidence  in  the  case  tending 
to  show  that  the  defendant  provoked  the  difliculty  in  which 
the  deceased  was  killed,  and  therefore  the  jury  must  acquit 
him,  if  they  believe  from  the  evidence  that,  at  the  time  he 
fired  on  the  deceased,  he  did  so  under  the  reasonable  appre- 
hension that  the  deceased  was  about  to  do  him  serious 
bodily  harm."  (7.)  "If  from  all  the  evidence  the  jury  be- 
lieve it  is  possible,  or  it  may  be,  or  perhaps  the  defendant 
is  not  guilty,  and  if  they  are  [not?]  morally  certain  that  he 
is  guilty ;  tnis  amounts  to  a  reasonable  doubt,  and  entitles 
the  defendant  to  an  acquittal."  (8.)  "If  there  is  a  bare 
probability  that,  when  the  defendant  fired  on  the  deceased, 
the  deceased  was  making  an  assault  on  him  with  a  knife,  in 
such  a  manner  that  the  defendant  was  apparently  in  danger 
of  great  bodily  harm  at  his  hands,  then  they  must  acquit 
the  defendant." 
Vol.  05. 
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Wjl  L.  Martin,  Attorney-General,  for  the  State,  cited 
Faire  v.  SM^,  58  Ala.  74;  Mills  v.  State,  74  Ala.  21 ;  PuUiam 
i\  State,  88  Ala.  1 ;  Hammil  v.  State,  90  Ala.  577. 

COLEMAN,  J. — ^The  first  exception  relates  to  the  admis- 
sion of  sfcataments  by  the  deceased  as  dying  declarations. 
The  testimony  tends  to  show  that  the  attending  physician 
-was  called  professionally  to  see  deceased  on  the  7th  day  of 
May,  1891,  immediately  after  the  fatal  shot  was  fired.     The 
physician  testifies  that  deceased  "was  suffering  very  much, 
and  was   then  in   a  dying   condition;"  "that  he    died   at 
6  o'clock  A.  M.  on  May  9th,  1891 ;  that  it  was  hardly  two 
days  from  the  time  he  was  first  called ;  that  he  told  deceased 
that  he  was  going  to  die."     With  the  exception  of  a  descrip- 
tion of  thri  wound,  and  that  it  caused  the  death  of  White, 
the  deceased,  the  foregoing  statement  contains  the  entire 
predicate  upon  which  tne  declarations  were  admitted.     Be- 
fore declarations  of  deceased  are  entitled  to  be  received  in 
evidence  as  dying  declarations,  it  must  appear  that  declarant, 
at  the  time  they  were  made,  was  impressed  with  the  belief 
that  death  was  impending  and  would  certainly  ensue.     It  is 
not  necessary  to  their  admissibility,  in  point  of  fact,  that 
they  be  made  in  artictUo  inortis,  and  that  dissolution  resulted 
immediately  afterwards,  but  declarant'  must  be  impressed 
with   the   conviction  that   he   can    not    possibly    recover. 
Hammil  v.  The  State,  90  Ala.  580;  PuUiam  v.  State,  88  Ala.  3; 
ReyiifMs  v.  State,  68  Ala.  506;  Wharton  on  Ev.,  §§  282,  286; 
1  Greenl.,  §  158.     The  facts  and  circumstances  testified  to 
by  the  physician,  and  the  statement  made  hj  the  physician 
to  deceased,  were  all  legitimate  for  the  consideration  of  the 
court,  which  must  determine  the  admissibility  of  the  evi- 
dence.— Faire  v.  State,  58  Ala.  80.     We  fail  to  discover  any- 
thing in  his  testimony,  or  elsewhere  in  the  record,  which 
indicates  directljr  the  state  of  mind  of  the  deceased,  at  the 
time  the  declarations  were  made.     After  laying  the  predicate 
as  we  have  stated  it,  the  witness  says :   "I  asked  deceased 
who  shot  him,  and  deceased  replied  that  Bob  Young  shot 
him ;  that  he  got  into  a  quarrel,  and  got  scared  and  ran ; 
that  he  did  not  have  a  knife."     We  can  not  say  from  the 
statement  of  the  physician  here  detailed,  that  at  the  time 
deceased  made  the  statements  testified  to  he  had  given  up 
all   hope  of  recovery.     It  nowhere  appears  that  deceased 
expressed  the  belief  that  he  was  mortally  wounded,  and 
there  is  nothing  to  show  that  his  confidence  in  the  opinion 
of  his  physician  was  of  that  degree  that  an  expression  of 
opinion  by  him  to  the  deceased,  that  he  *^was  going  to  die," 
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was  of  itself  sufficient  to  cjonvince  the  deceased  of  its  truth. 
It  was  not  necessary  to  render  them  admissible  that  de- 
ceased should  have  expressed  the  conviction  that  he  would 
not  recover;  and  an  expression  to  this  effect  would  not 
necessarily  make  them  competent.  The  court  must  consider 
all  the  circumstances  attending  the  declarations,  and  if  from 
them  all  the  fair  and  reasonable  inference  arises  that  de- 
clarant was  convinced  in  his  own  mind  that  his  wound  was 
mortal,  that  death  was  impending,  his  declarations  are  en- 
titled to  be  considered  in  evidence. —  Willis  v.  State,  74  Ala. 
24;  58  Ala.  80,  supra.  We  think  a  just  and  salutary  admin- 
istration of  the  law  req^uires  that  courts  should  have  due 
regard  to  the  rules  and  limitations  placed  upon  declarations 
made  by  a  person  in  the  absence  of  the  defendant  against 
whom  tney  are  offered  in  evidence,  and  in  regard  to  which 
he  has  had  no  opportunity  to  cross-examine  declarant,  be- 
fore they  can  be  regarded  as  dying  declarations,  and  thus 
become  admissible  against  him.  We  find  in  the  record 
another  statement  by  the  deceased,  to-wit :  "that  he  would 
get  even  with  him  (referring  to  the  defendant]  when  he  got 
up."  No  question  is  raised  on  this  latter  statement,  and  it 
is  not  shown  at  what  period  of  his  illness  the  declaration 
was  made ;  and  we  refer  to  it  simply  to  show  that,  notwith- 
standing the  wound  and  the  suffering  of  deceased,  he  ex- 
pected to  "get  up."  We  do  not  think  the  predicate  in  this 
case  was  sufficient  to  authorize  the  introduction  of  the  state- 
ments of  deceased  as  dying  declarations. 

We  find  no  error  in  the  first  charge  given  by  the  court  de- 
fining murder.  It  is  unnecessary  to  consider  the  other 
charges  given,  which  undertake  to  define  murder  in  the  first 
degree.  The  defendant  was  convicted  of  murder  in  the 
second  decree,  and  can  not  be  re-tried  for  a  higher  offense 
than  that  for  which  he  was  convicted.  There  was  no  error 
in  refusing  the  charges  asked  by  the  defendant.  All  ot  them 
are  objectionable,  and,  with  the  exception  of  the  one  num- 
bered 7,  ignore  certain  facts  testified  to  by  witnesses  exam- 
ined on  the  part  of  the  State,  from  which,  if  believed,  the 
jury  might  infer  that  the  defendant  was  not  free  from  fault 
m  bringing  on  the  difficulty.  The  definition  given  to  a  rea- 
sonable doubt,  in  charge  number  7,  finds  no  warrant  in  any 
decision  of  this  court. 

For  the  error  in  admitting  the  dying  declarations,  the 
case  must  be  reversed  and  remanded. 
Vol.  »5. 
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Ex  parte  Davis. 

Applicafion/or  Discharge  on  Habeas  Corpus,  ^5     ^ 

96    650 

1.  JurisdirXvtn  of  justice  out$idf.  of  precinct ^  or  beat. — Except  when  m^m^ 
sitting  as  a  committing  magistrate  on  a  preliminary  investigation  of  »  ® 
a  criminal  charge,  and  other  cases  specially  authorized  by  statute,  a  _  ^. 
justice  of  the  peace  has  no  jurisdiction  to  hear  and  determine  a  crim-  1  95  ^ 
inal  case  outside  of  his  own  beat  or  precinct  (Code,  ^^  4233,  4274,4279-  \\^  |^j 
82 1,  though  he  may  *issue  process  to  any  precinct  in  his  county, 
returnable  to  his  own  court  in  his  own  precinct,  and  may,  perhaps, 

while  outside  of  his  precinct,  issue  process  anywhere  within  the 
county,  returnable  to  his  own  court  in  his  own  precinct."  (Limiting 
Boynion  v.  StaU,  77  Ala.  29.) 

2.  Same;  conclnaiveJiess  of  judgment:  de/erts  arailahfe  on  habeas  cor- 
;i»/."<.— When  a  judgment  rendered  by  a  justice  of  the  peace,  in  a  crim- 
inal case,  is  regular  on  its  face,  and  he  had  jurisdiction  both  of  the 
offense  and  of  the  defendant's  person,  its  validity  can  not  be  assailed 
on  application  for  a  discharge  under  habeas  mrpus^  by  parol  evidence 
of  the  fact  that  it  was  rendered  by  the  justice  outside  of  his  own 
precinct,  and  entered  on  his  docket  on  his  subsequent  return  home. 

3.  Confession  cf  judgment  for  fine  nrid  co*t*. — On  a  confession  of  judg- 
ment by  a  surety  for  the  defendant  in  a  criminal  case  (Code,  §  3832), 
he  is  bound  only  for  the  fine  and  costs ;  and  if  it  shows  on  its  face  that 
the  defendant's  contract  also  binds  him  to  perform  service  for  ad- 
vances made  to  him  during  the  term,  it  is  void  entirely. 

Appeal  from  a  judgment  rendered  by  Hon.  W.  J.  Hiltjarp, 
judge  of  probate  of  Pike  county,  refusing  to  discharge  the 
appellant,  Jack  Davis,  from  the  custody  of  the  sheriff  of 
said  county,  who  held  him  under  a  mittimus  issued  hj  a 
justice  of  the  peace,  ''on  a  charge  of  violating  a  criminal 
contract,''  as  the  offense  was  described  in  the  mittimus. 

D.  A.  Baker,  and  Thos,  H.  Watts,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Boynifm  v.  State,  77  Ala.  29;  Tayhr  v.  Woods,  52  Ala.  474; 
Hortmi  V.  Elliott,  90  Ala.  480;  Smith  v.  State,  81  Ala.  74; 
Smith  V.  State,  82  Ala.  40;  Wynn  v.  State,  82  Ala.  55; 
51  Ala.  34;  Code,  §§  4233,  3832,  4255,  4289. 

THOKINGTON,  J.— The  petitioner  was  tried  before  a 
justice  of  the  peace  in  Pike  county,  on  a  charge  of  violating  a 
written  contract  alleged  to  have  been  entered  into  bj  him 
pursuant  to  the  provisions  of  section  3832  of  the  Criminal 
Code,  and  on  preliminary  investigation  before  a  justice  of 
the  peace  was  committed  to  jail  to  answer  the  charge  in  the 
Cirouit  Court  ol  said  oouaty, 
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An  application  for  a  writ  of  habeas  corpus  was  made  by 
the  petitioner  to  the  judge  of  probate  of  said  county,  based 
on  the  ground  that  the  contract  which  the  petitioner  was 
charged  with  having  violated  was  not  made  and  entered  into 
in  open  court,  on  a  confession  of  judgment  by  petitioner 
and  his  surety;  this  contention  being  predicated  on  the  fol- 
lowing facts :  A  warrant  was  duly  issued,  on  affidavit, 
against  petitioner  on  a  charge  of  obtaining  money  on  false 
pretenses,  said  warrant  being  so  issued  by  a  justice  residing 
in  Beat  (or  Precinct)  14  of  said  county.  Afterwards,  on 
December  28th,  1891,  the  justice  who  issued  the  warrant 
being  on  his  way  to  Troy,  which  is  in  Beat  1  in  said  county, 
met  an  officer  with  petitioner,  whom  he  had  arrested  under 
the  warrant,  and  was  carrying  to  the  office  of  the  justice  in 
Beat  14  for  trial.  Petitioner  thereupon  informed  the  justice 
that  he  desired  to  plead  guilty  to  the  charge  in  the  warrant ; 
whereupon  all  the  parties  repaired  to  the  sheriffs  office  in 
the  court-house  at  Troy,  where  the  petitioner  put  in  a  plea  of 
guilty  to  the  charge,  ol  which  plea  and  his  judgment  thereon 
the  justice  made  a  memorandum,  and  transferred  the  same 
to  his  docket  on  his  return  to  his  office  in  Beat  14. 

The  bill  of  exceptions  states  that,  at  the  time  of  receiving 
the  plea  and  noting  the  judgment,  the  justice  did  not  open 
his  court,  nor  did  he  have  his  docket  with  him,  nor  did  he 
come  to  Troy  on  that  dav  for  the  purpose  of  holding  court ; 
and  that  at  the  time  of  pleading  guilty  as  aforesaid,  peti- 
tioner signed  a  contract  with  one  Bush  to  work  for  him  as 
set  forth  in  the  bill  of  exceptions,  which  contract  was  ap- 
proved by  the  justice,  and  purports  to  have  been  recorded 
m  the  office  of  the  judge  of  probate.  A  copy  of  the  judg- 
ment entered  on  petitioner's  plea  of  guilty  is  shown  by  the 
bill  of  exceptions  as  it  appears  on  the  docket  of  the  justice, 
and  which  recites  that  "the  defendant  appeared  in  open 
court,  and  pleaded  guilty  to  the  charge,  &c. ;  and  also 
recites  that  the  fine  and  costs  were  settled  in  full  by  said 
Bush. 

There  is  nothing  on  the  face  of  the  judgment  indicating 
that  the  proceedings  were  had,  or  the  ju^ment  rendered, 
elsewhere  than  at  the  office  of  the  justice,  or  that  the  fine 
and  costs  were  paid  before  the  contract  ^was  entered  into. 
The  contract  entered  into  by  petitioner  with  said  Bush  is 
also  set  out  in  the  bill  of  exceptions,  and  recites  on  its  face 
that  petitioner  was,  on  the  day  of  its  date,  convicted  of  a 
misdemeanor  "in  the  justice  court  of  Pike  county,  Ala.," 
and  that  said  Bush  had  become  the  surety  of  petitioner  for 
the  fine  and  costs  in  the  case.  The  contract  binds  petitioner 
Vol,  85. 
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to  work  for  said  Bush  a  sufficient  length  of  time  to  pay  the 
fine  and  costs,  and  also  any  advances  Bush  should  make  to 
petitioner  during  the  term  of  service,  at  the  rate  petitioner 
was  allowed  to  pay  the  fine  and  costs ;  and  the  contract  also 
includes  ten  dollars  over  and  above  the  fine  and  costs,  which 
was  paid  by  Bush  to  one  Bhodes,  at  petitioner's  recjuest,  on 
a  debt  the  latter  owed  Bhodes.  The  contract  is  signed  by 
petitioner  and  said  Bush,  and  recites  that  it  was  signed  in 
open  court  It  is  approved  in  writing  by  the  justice,  and 
was  recorded  in  the  omce  of  the  probate  judjre. 

In  order  to  entitle  the  petitioner  to  a  discharge  on  the 
application  for  a  writ  of  habeas  corpus,  something  more  than 
mere  irre^larity  and  error  in  the  proceedings  or  process  by 
which  he  is  detained  in  custody  must  be  shown.  .If  there  is 
jurisdiction  in  the  court  to  try  the  offense  imputed  to  the 
prisoner,  no  error  or  irregularity  which  may  have  occurred 
or  been  committed  in  exercising  such  jurisdiction  can  be 
inquired  into  on  habeas  corpus.  An  appeal  is  the  appropri- 
ate remedy  for  the  correction  of  such  errors  and  irregulari- 
ties.— Ex  parte  McKiveit,  55  Ala.  236;  Ex  parte  State,  in  re 
Loruj,  87  Ala.  46.  "Illegality,  not  irregularit}-,  must  infect 
the  proceeding,  to  authorize  a  discharge  on  habeas  corpus^ 
Ex  parte  Brown,  63  Ala.  187. 

The  Constitution  of  this  State  requires  the  election  of 
two  justices  of  the  peace  in  each  precinct  of  the  counties, 
by  the  qualified  electors  thereof,  and  defines  their  jurisdic- 
tion in  civil  cases,  but  not  in  criminal  cases. — Art.  VI,  §  26. 
And  the  statute,  Code,  §  341,  following  the  Constitution, 
requires  the  election  of  two  justices  of  the  peace  "for  each 
election  precinct."  Section  4233  of  the  Criminal  Code  de- 
clares that  justices  of  the  peace  have,  in  their  respective 
counties,  jurisdiction  of  the  offenses  named  in  said  section ; 
and  chapter  three  of  said  Code  provides  the  jurisdiction  and 
proceedings  before  justices,  and  other  officers,  on  preliminary 
investigations  of  public  offenses. 

In  nortxm  v,  Elliott,  90  Ala.  480,  it  was  decided  by  this 
court,  that  a  justice  of  the  peace,  elected  in  one  precinct, 
has  no  jurisdiction  to  hear  and  determine  a  civil  case  in  an 
adjoining  precinct,  except  in  cases  of  emergency  as  provided 
in  the  statutes.  But  it  was  said  in  that  case,  "In  what  we 
have  said  no  reference  is  had  to  the  jurisdiction  of  a  justice 
when  sitting  as  an  examining  court,  on  the  preliminary  inves- 
tigation of  a  criminal  charge." 

In  Boyntonv.  The  State,  77  Ala.  29,  in  a  case  growing  out  of 
a  preliminary  investigation  of  a  public  offense,  in  which  one 
justice  of  the  peace  had  associated  two  others  with  him  on 
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the  hearing,  it  is  said,  "Two  of  these  ojflScers  .  .  .  were 
unquestionably  competent  to  sit  in  the  cause,  either  one  of 
them  alone  constituting  a  legal  examining  tribunal  for  the 
purpose  of  such  a  trial.  It  was  no  objection  to  them  that 
they  were  holding  their  court  out  of  their  beats,  or  precincts, 
because  justices  of  the  peace  in  this  State  have  a  criminal 
jurisdiction  in  such  matters  co-extensive  with  their  coun- 
ties;" and  sections  4628,  4632  and  4663  of  the  Code  of  1876 
are  cite(fto  support  the  proposition.  These  sections  are 
identical  with  sections  4223,  3716  and  4274  of  the  present 
Code,  in  so  far  as  they  affect  the  territorial  jurisdiction  of  a 
justice  of  the  peace,  and  sustain  the  proposition  announced 
in  the  above  cited  case  only  in  a  limited  sense. 

There  are  several  sections  of  the  Code  which  prescribe 
specific  cases  in  which  justices  of  the  peace  ma;y^  near  and 
determine  preliminary  investigations  of  crime,  within  their 
counties,  outside  of  their  own  precincts ;  such,  for  example, 
as  sections  4274,  4279, 4280  and  4282 ;  but  the  very  fact  that 
these  statutes  permit  it  in  the  cases  therein  designated,  is  suf- 
ficient to  show  tJiat  such  authority  would  not  exist  but  for 
such  statutes,  and  excludes  the  idea  that  the  jurisdiction 
exists  in  other  cases  not  provided  for  by  the  statutes. 

The  principle,  as  announc/cd  in  the  words  above  quoted 
from  Boynton  v.  The  State^  is  stated  too  broadly,  and  should 
be  confined  in  its  application  to  cases  of  like  character. 
The  two  justices  who  sat  in  that  case,  on  the  preliminary 
examination  outside  of  their  own  precincts,  were  associated 
by  another  justice  of  the  county  with  himself  on  such  hear- 
ing ;  and  it  was  therefore  a  case  clearly  provided  for  by  the 
statute,  and  a  case  in  which  said  justices  could  have  exer- 
cised jurisdiction  in  any  precinct  in  the  county  under  like 
circumstances — that  is,  on  being  associated  with  himself  by 
a  justice,  of  equal  grade,  in  such  other  precinct. — Crim. 
Code,  §  4279.  And  as  a  proposition  applicable,  generally, 
to  criminal  cases  triable  before  a  justice  of  the  peace,  it 
could  not  be  sustained. 

The  words  in  section  4233  of  the  Criminal  Code,  "in  their 
respective  counties"  (which  section  specifies  the  criminal 
cases  of  which  justices  of  the  peace  have  jurisdiction),  must 
be  considered  in  the  light  of  the  constitutional  and  statutory- 
provisions  requiring  the  election  of  justices  of  the  peace  for 
each  precinct  in  the  counties,  and  with  the  body  of  laws  in 
the  Code  relating  to  the  jurisdiction  of  such  officers,  and 
also  with  reference  to  the  laws  protecting  freeholders  from 
suits  before  justices  of  the  peace  in  other  precincts  than 
that  in  which  they  reside,  except  in  the  cases  otherwise  ex- 
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pressly  provided  for  by  statute.  So  looking  at  the  matter, 
we  think  a  justice  of  the  peace  has  jurisdiction  in  criminal 
cases  mentioned  in  section  4233,  "in  their  respective  coun- 
ties," in  the  sense  that  process  may  go  out  from  his  court  to 
any  precinct  in  the  county,  returnable  to  his  court  in  his 
own  precinct,  and,  perhaps,  he  may,  while  out  of  his  own 
precinct,  issue  process  anywhere  within  the  county,  return- 
able to  his  own  court  in  his  own  precinct ;  and  also,  in  the 
sense  that  he  may  sit  outside  of  his  own  precinct,  and  any- 
where within  the  county,  in  the  special  instances  expressly 
prescribed  by  the  statutes  ;  but  there  is  no  general  statute 
or  authority  for  his  hearing  and  determining  cases,  triable 
before  him,  outside  of  his  own  precinct. 

Under  the  constitutional  provision  and  the  statute  relating 
to  his  election,  the  court  of  a  justice  of  the  peace  is  a  court 
for  the  precinct  in  which  he  is  elected,  and  for  him  to  hold 
such  court  in  other  precincts  for  the  trial  of  cases  within 
his  jurisdiction,  except  when  the  statutes  expressly  permit 
it,  would  violate  the  intent  and  policy  of  the  law,  which  in- 
tent and  policy  is  the  more  apparent  from  the  fact  that  a 
County  Court  is  provided  by  law  for  each  county,  with 
monthly  terms,  for  the  trial  of  all  misdemeanors  committed 
anywhere  within  the  county,  including  those  of  which  jus- 
tices of  the  peace  are  given  jurisdiction. 

In  the  case  of  Phillips  v.  Thralls,  26  Kansas  Rep.  780,  it  is 
said  :  "In  the  absence  of  express  statutory  authority,  a  jus- 
tice of  the  peace  can  not  hold  his  court  outeide  the  locality 
which  elects  him,  and  of  which  he  is  an  oificer.  Whatever 
the  limits  to  which  process  may  go  out  from  his  court,  or 
whatever  the  territorial  jurisdiction  conferred  upon  him,  he 
is  an  officer  of  the  township ;  his  court  is  a  court  of  the 
township,  and  his  court,  as  a  court,  has  no  valid  existei^cQ 
outside  the  limits  of  that  township."  And  in  the  same  case 
it  is  further  said :  "One  purpose  contemplated  in  the  organ- 
ization of  these  courts  was  to  have  neighborhood  courte. 

.  .  .  .  If  one  justice  may  move  his  court  out  of  his 
township,  to  any  other  place  in  the  county,  all  may ;  and  we 
may  have  the  spectacle  of  all  the  justices  of  all  the  town- 
ships in  a  county,  congregating  in  the  county-seat,  and 
homing  office  there.  Thus  would  one  of  the  beneficent 
purposes  of  these  inferior  courts  be  defeated." 

In  the  case  of  Durfee  v.  Grinnell,  69  111.  Rep.  371,  it  is 
said :  "It  is  a  familiar  rule  of  the  law,  that,  in  our  State,  a 
justice  of  the  peace  has  jurisdiction  throughout  the  county 
in  which  he  resides.  We  know  of  no  reason,  nor  has  any 
been  suggested,  why  a  justice  of  the  peace  may  not  issue 
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any  writ  when  he  has  jurisdiction,  wherever  he  may  be  in 
the  county,  so  he  make  it  returnable  to  his  office,  which 
must  be  in  his  township.  No  law  requires  him  to  be  in  his 
township,  or  in  his  office,  when  he  issues  his  writs ;  but  lie 
must  be  in  his  county,  which  is  the  limit  of  his  jurisdiction. 

.  .  .  .  In  all  cases  where  there  is  a  contest,  or  where 
he  has  to  hear  and  adjudicate  on  any  question,  that  must  be 
done  in  his  township,  and  at  his  office,  which  must  be  a 
known  place,  and  which  may  be  found  by  those  required  to 
appear  before  him."  To  the  same  effect  is  the  case  of 
Foster  i\  Mc Adams,  9  Tex.  Eep.  542. 

The  general  principle  declared  in  these  decisions  is  sound, 
and  entirely  consistent  with  the  letter  and  policy  of  the 
statutes  of  this  State  relating  to  the  jurisdiction  of  justices 
of  the  peace  in  criminal  cases  which  they  are  authorized  to 
hear  and  determine. 

What  has  been  said  has  no  application  to  justices  of  the 
peace,  if  any,  whose  jurisdiction  to  try  criminal  cases  is  ex- 
tended by  special  statute  beyond  the  limits  of  their  precinct ; 
nor  to  justices  of  the  peace  while  sitting  in  the  preliminary- 
investigation  of  public  offenses,  who  sit  on  such  investiga- 
tion outside  of  their  own  precincts,  in  cases  in  which  the 
statutes  authorize  them  to  sit  in  other  precincts  than  their 
own;  nor  to  cases  in  which  a  justice  acts  anywhere  within 
his  county  as  a  conservator  of  the  peace,  pursuant  to  section 
4680  of  the  Code. 

K  this  were  the  only  question  in  the  case  under  consider- 
ation, it  would  be  disposed  of  by  what  has  been  said ;  but 
there  are  other  questions  which  must  determine  its  disposi- 
tion. Here,  the  jurisdiction  of  the  justice,  in  the  case  in 
which  petitioner  pleaded  guilty,  and  in  which  the  contract 
for  service  was  executed,  and  by  virtue  of  which  contract 
petitioner  obtained  his  liberty,  was  regularly  and  properly 
acquired  by  affidavit  and  warrant  duly  made  and  issued  in 
a  case  coming  within  the  category  of  cases  of  which  justices 
of  the  peace  are  given  jurisdiction  by  section  4233  of  the 
Criminal  Code ;  and,  furthermore,  the  judgment  entered  by 
the  justice  in  the  case  appears  on  its  face  to  be  regular, 
there  being  nothing  whatever  to  indicate  that  the  plea  of 
guilty  was  received,  or  the  judgment  taken  or  entered,  or 
the  trial  had,  outside  of  the  precinct  for  which  said  justice 
was  elected.  If  the  objections  raised  by  petitioner  to  these 
proceedings  had  come  up  on  a  direct  attack,  or  on  aj)peal, 
we  would  nave  felt  bound  to  sustain  them ;  but  such  is  not 
the  aspect  of  the  case,  as  it  comes  before  us ;  on  the  con- 
trary, it  is  an  attempt  in  a  collateral  proceeding  to  contradict 
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the  record  of  the  justice's  court  by  parol  testimony.  This, 
it  is  not  competent  for  the  petitioner  to  do. 

In  the  case  of  Sniifh,  Sfehhins  (f-  Co,  v.  Enrfle,  44  Iowa,  265, 
it  is  held  that  the  jurisdiction  of  a  court  of  limited  jurisdic- 
tion having  once  attached,  its  subsequent  proceedings  are 
presumed  to  be  as  regular  as  those  of  a  court  of  general 
jurisdiction,  and  they  can  not  be  collaterally  impeached  or 
attached.  And  in  the  case  of  In  re  Watson,  30  Kansas  Rep. 
753,  in  a  hahens  corpus  case,  it  was  held  that  the  petitioner 
could  not  be  heard  to  show  by  parol  that  a  judgment  which 
had  been  rendered  against  him  in  a  criminal  case,  was  ren- 
dered in  a  case  heard  and  decided  by  his  consent  outside  of 
the  county  in  which  the  court  had  jurisdiction,  and  entered 
on  the  records  of  the  court  in  regular  form  as  though  ren- 
dered in  the  course  of  proceedings  in  said  court  In  Hazelett 
i\  Ford,  10  Watts,  Penn.  101,  it  is  said :  "The  justice  is  a 
judge  of  a  court  which,  deriving  its  jurisdiction  from  statutory 
grants,  proceeds  in  most  things  according  to  the  substance 
contained  in  the  forms  of  the  common  law,  and  his  docket, 
as  to  things  adjudicated  by  him,  has  the  conclusiveness  of  a 
record."  In  Coffman  v,  Hampton,  2  Watts  &  Serg.  377,  it  is 
said:  "The  docket  of  a  justice  of  the  peace  is  the  best  evi- 
dence to  show  the  cause  of  action  before  him,  and  parol 
evidence  is  inadmissible  to  contradict  or  vary  it."  In  Clark 
r.  McConibs,  7  Watts  &  Serg^  469,  the  above  cases  are  ap- 
proved, and  it  is  held  that  the  proceedings  before  a  justice 
of  the  peace,  "as  to  their  conclusiveness,  are  placed  on  the 
same  platform  as  the  adjudication  of  a  common-law  court" 

There  may  be,  and  are,  many  cases  where,  on  account  of 
the  informal  and  careless  manner  in  which  proceedings  are 
conducted  before  a  justice  of  the  peace  and  entered  on  his 
record,  it  becomes  indispensable  that  parol  testimony  should 
be  resorted  to  in  aid  of  the  record,  and  in  order  to  make  it 
intelligible ;  but,  without  going  to  the  full  length  of  some  of 
the  foregoing  authorities,  the  proposition  may  be  deduced 
from  them,  and  from  general  principles  of  law,  that  where  it 
is  apparent  that  the  justice  had  jurisdiction  both  of  the  sub- 

{'ect-matter  and  of  the  person,  and  the  record  appears  on  its 
ace  to  be  regular  and  complete  in  itself,  such  record  can 
not  be  impeached  on  a  collateral  attack  by  parol  testimony, 
but  must  be  taken  as  conclusive.  The  contract  into  which 
petitioner  entered,  therefore,  is  to  be  treated  as  though  it 
nad  been  taken  in  a  case  regularly  and  properly  tried  before 
the  justice,  as  shown  by  the  records  of  nis  court 

But,  giving  to  it  this  effect,  it  still  can  not  be  held  to  be 
such  a  contract  as  is  contemplated  by  section  3832  of  the 
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Code.  In  view  of  the  penal  character  of  that  section,  inas- 
much as  it  provides  for  the  punishment  of  those  who  enter 
into  contracts  under  its  terms  and  afterwards  violate  them, 
its  operation  must  be  confined  to  such  contracts  as  come 
clearly  within  the  terms  of  the  statute.  Such  contracts 
must  be  shown  to  have  been  entered  into  on  a  confession  of 
judgment  by  the  defendant  and  his  surety  for  the  fine  and 
costs  imposed  on  the  defendant  by  the  court  on  a  conviction 
for  a  public  offense,  and  the  obligation  of  the  contract  must 
be  limited  to  such  fine  and  costs.  The  contract  can  not  be 
made  to  embrace  other  considerations,  such  as  advances  to 
be  made  by  the  surety  to  the  defendant,  or  money  otherwise 
paid  by  such  surety  for  the  defendant.  I  he  surety  confess- 
ing judgment  with  the  defendant  for  the  fine  and  costs  be- 
comes the  transf  erree  of  the  right  of  the  State  to  compel  the 
satisfaction  of  the  fine  and  costs  by  exacting  the  involuntary 
servitude  of  the  defendant,  "who  himself  contracts  to  change 
masters  for  this  purpose." — Wyiin  v.  The  State,  82  Ala.  55; 
SmWi  V,  The  State,  82  Ala.  40.  The  State  it«elf  would  have 
no  right  to  exact  involuntary  servitude  of  the  convict  for 
the  payment  or  security  of  a  mere  debt,  and  consequently 
could  not  transfer  any  such  right  to  the  surety  who  confesses 
judgment  for  the  defendant  Any  obligation  other  than  the 
fine  and  costs  which  might  be  secured  by  the  contract,  would 
be  a  debt  within  the  meaning  of  the  constitutional  provision, 
that  "no  person  shall  be  imprisoned  for  debt." 

The  contract  under  consideration  on  its  face  extends  not 
only  to  the  fine  and  costs  adjudged  against  the  defendant 
(the  petitioner  in  this  case),  but  also  to  advances  to  be  made 
to  defendant  by  said  surety  during  the  term  of  service.  It 
is  an  entire  contract,  binding  the  defendant  to  eight  months 
service  for  the  payment  of  all  of  said  obligations ;  and  there 
is  nothing  in  the  contract,  or  otherwise,  from  which  it  could 
be  made  known  when  the  service  had  paid  the  fine  and  costs. 
But,  independently  of  this  last  suggestion,  the  contract,  by 
reason  of  its  having  been  made  to  extend  to  other  obliga- 
tions than  the  fine  and  costs,  and  because  of  its  not  being 
made  to  appear  that  it  was  entered  into  by  defendant  and 
his  said  surety  on  a  confession  of  judgment  for  the  said  fine 
and  costs,  is  not  such  a  contract  as  would  support  a  prose- 
cution against  defendant  for  his  abandonment  of  the  sure- 
ty's service  before  the  expiration  of  the  term  of  service  fixed 
by  the  contract. 

The  commingling  of  other  obligations  in  the  contract  with 
the  fine  and  costs,  in  contracts  mside  under  the  terms  of  this 
statute,  brings  such  contracts  within  the  influence  of  the  de- 
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cisions  of  this  court  construing  the  crop-lien  statute,  and  in 
which  it  is  held  that,  if  the  crop-lien  note  given  to  secure 
advances  includes  in  part  articles  of  the  class  mentioned  in 
the  statute,  and,  in  part,  others  not  of  such  class,  the  lien  is 
thereby  vitiated  as  to  the  entire  note. — BeU  &  Co,  v.  Hurst 
&  McWhorter,  75  Ala.  44;  Evans  v.  English,  61  Ala.  416; 
Carter  v.  WiUon,  Ih.  434 ;  Schnessler  v.  Gaines,  68  Ala.  556. 
It  results  from  what  has  been  said  that  the  probate  judge 
of  Pike  county  erred  in  denying  petitioner  the  writ  of 
habeas  corpus,  and  in  remanding  him  to  the  custody  of  the 
sheriff  of  said  county ;  and  judgment  must  be  here  entered 
granting  the  writ  prayed  for,  unless  the  petitioner,  on  being 
certified  of  this  opinion,  is  content  to  renew  his  application 
before  a  court  of  original  jurisdiction. 


Jackson  v.  The  State. 

Indictment  for  Wanton  Injury  to  BvR. 

1.  Election  by  prosecution. — On  a  prosecution  for  wantonhr  killing  or 
injuring  a  bull,  the  first  witness  ejcamined  having  testified  that  he 
saw  the  defendart  shoot  the  bull  on  a  Friday  morning,  at  a  place 
named,  may  be  asked  if  he  had  ever  seen  any  other  injury  inflicted  on 
the  bull  by  the  defendant  at  any  other  time :  and  having  then  testi- 
fied that,  on  the  next  Monday,  in  a  different  field,  he  saw  the  defend- 
ant again  shoot  it ;  the  prosecution  is  not  limited  to  the  first  shooting, 
but  may  elect  to  proceed  for  the  second. 

Fbom  the  District  Court  of  Lauderdale  and  Colbert. 

Tried  before  the  Hon.  W.  P.  Chitwood. 

The  indictment  in  this  case  charged  that  the  defendant, 
Bichard  Jackson,  "wantonly  killed  or  injured  a  bull,  the 
property  of  John  Holland,'*  On  the  trial,  as  the  bill  of  ex- 
ceptions states,  Dan  Springer,  the  first  witness  introduced 
by  the  State,  testified  that  he  knew  the  defendant,  knew 
John  Holland,  and  knew  the  bull,  which  belonged  to  said 
Holland.  "In  reply  to  further  questions  by  the  State's 
attorney,  witness  stated  that  he  had  seen  the  bull  shot ;  that 
one  Friday  morning  in  November,  1890,  on  the  premises  of 
Alex.  Johnson  in  said  county,  in  the  cotton  ^atch  of  said 
witness,  he  saw  the  defendant  shoot  the  bull  with  a  double- 
barrelled  shot-gun ;  that  he  was  about  sixty  yards  distant  at 
the  time,  and  the  defendant  was  only  a  few  steps  from  the 
bull;  and  that  he  saw  the  bull  *draw  up'  when  shot  by  the 
2 


Digitized  by 


Google 


18  SUPREME  COURT  [Dec.  Term, 

[Jackson  v.  The  State.] 

defendant  Defendant  did  not  cross-examine  the  witness. 
The  prosecuting  attorney  then  asked  the  witness,  if  he  had 
ever  seen  any  other  injury  inflicted  on  the  bull  by  the  de- 
fendant at  any  other  time.  The  defendant  objected  to  this 
question,  on  the  ground  that  the  State  had  elected  to  pro- 
ceed for  the  injury  on  Friday ;  which  objection  the  court 
overruled,  and  the  defendant  excepted.  The  witness  then 
testified  that  on  the  next  Monday,  following  said  Friday,  he 
saw  the  defendant  shoot  said  bull  in  the  cotton  patch  of 
defendant's  wife  in  said  county.  The  court,  of  its  own  mo- 
tion, then  required  the  State  to  elect  for  which  shooting  it 
would  proceed,  and  the  State  elected  to  prosecute  for  the 
said  shooting  on  Monday ;  and  the  defendant  then  and  there 
excepted.  The  court  then  excluded  all  the  evidence  as  to 
the  shooting  on  Friday.  The  witness  further  testified  that 
the  shooting  took  place  about  seven  o'clock  in  the  morning, 
and  was  done  with  a  shot-gun ;  and  he  described  the  injury 
to  the  bull.  The  defendant  then  moved  the  court  to  exclude 
all  the  evidence  relative  to  the  shooting  on  Monday,"  and 
excepted  to  the  overruling  of  his  motion. 

Simpson  &  Jones,  for  appellant. 

Emmet  O'Neax.  and  Paul  Hodges,  with  Wm.  L.  Martin, 
Attorney-General,  contra. 

Per  Curiam. — The  only  question  presented  by  the  rulings 
of  the  lower  court  is,  whether  the  State  made  an  election  to 
prosecute  for  one  act,  and  afterwards  proceeded  to  elicit 
evidence  concerning  another.  The  beneficent  purpose  of  the 
rule  which  requires  an  election  is,  that  the  defendant  shall 
not  be  prejudiced  in  the  minds  of  the  jury  by  the  introduc- 
tion of  evidence  of  offenses  for  which  he  is  not  on  trial.  The 
term  elect  implies  a  knowledge  of  facts  which  go  to  make  up 
two  or  more  offenses.  And  while  a  solicitor  may,  by  his 
own  acts  and  questions,  involuntarily  effect  an  election ;  yet, 
to  hold  him  to  have  elected  to  proceed  for  a  certain  offense, 
he  must  have  learned  enough  to  enable  him  to  individualize 
the  transaction,  and  then  pursue  his  inquiry  with  a  view  of 
learning  the  details  and  particulars  of  the  act  or  transaction 
thus  individualized.  To  hold  him  to  an  election  without 
going  this  far,  would,  in  many  cases,  amount  to  a  denial  of 
justice.— PmcAer  v.  State,  61  Ala.  22 ;  Smith  v.  State,  52  Ala. 
884 ;  Hughes  v.  State,  35  Ala.  351 ;  Cochran  v.  State,  30  Ala. 
542;  Ulam  v.  State,  26  Ala.  48. 

Under  the  rule  laid  down,  we  hold  that  the  solicitor  had 
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not  elected  to  prosecute  for  the  shooting  which  took  place 
on  Friday.     There  is  nothing  in  the  answers  of  the  witness 
to  questions  asked,  which  call  for  the  particulars  or  details 
of  that  shooting.     We  discover  no  error  in  the  record. 
Affirmed. 


Ex  parte  KassellTille,  in  re  Hurley. 

Appfication  for  Gertiorari^  in  rrmtter  of  Discharge  on  Habens 

Corpics. 

1.  Municipal  charier ;  ordinance  'prohibiting  naU  of  liquor. — ^A  muni- 
cipality, situated  in  a  county  in  which  a  local  prohibitory  liquor  law 
is  of  force,  and  authorized  by  its  charter  *'  to  pass  all  laws  and  ordi- 
nances, and  to  provide  for  enforcing  the  same,  for  the  suppression  in 
said  town  of  all  offenders  known  and  classed  in  the  laws  of  the  State 
of  Alabama  as  offenses  against  the  person,  .  .  offenses  against  public 
morality  and  decency,"  Ac,  may  by  ordinance  prohibit  the  sale  of 
spirituous  liquors  within  its  corporate  limits. 

2-  Same:  impriMonmenl.  **antil  fine  and  co»t9  are  paid." — ^A  provision 
in  a  municipal  charter  authorizing  the  corporate  authorities,  on  non- 
payment of  the  fine  and  costs  on  conviction  for  the  violation  of  an 
ordinance,  to  impose  hard  labor  or  imprisonment  ^' until  the  fine 
and  costs  are  paid,"  is  violative  of  the  constitutional  provison  which 
prohibits  imprisonment  for  debt. 

This  was  an  application  in  the  name  of  the  town  of  Rus- 
sellville, a  municipal  corporation,  for  a  writ  of  certiorari,  or 
other  remedial  writ,  to  bring  up  for  review  an  order  or  judg- 
ment rendered  by  Hon.  JT  M.  Jordan,  probate  judge  of 
Franklin  county,  discharging  one  Arthur  Hurley  from  the 
custody  of  the  town  marshal,  who  held  him  under  a  convic- 
tion for  the  violation  of  a  town  ordinance.  The  conviction 
was  in  the  Mayor's  Court,  on  the  2d  January,  1892,  and  a 
fine  of  $25  was  imposed.  On  the  same  day,  while  Hurley 
was  yet  in  the  custody  of  the  marshal,  he  sued  out  a  writ  of 
habeas  corpus,  returnable  before  Judge  Jordan  ;  and  on  the 
hearing,  which  was  had  on  the  same  day,  he  was  discharged, 
the  probate  judge  holding  that  the  ordinance  was  inoperative 
and  void. 

Key  &  Hester,  and  Wm.  L.  Martin,  for  petitioner. 

McCLELLAN,  J.— The  charter  of  the  town  of  Kussell- 
ville  invests  the  mayor  and  aldermen  of  that  municipality 
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[Ex  parte  Russellville,  in  re  Hurley.] 

with  power  "to  pass  all  laws  and  ordinances,  and  to  provide 
for  enforcing  tne  same,  for  the  suppression  in  said  town  of 
all  offenders  known  and  classed  in  the  laws  of  the  State  of 
Alabama  as  offenses  against  the  person,  offenses  against  the 

fmblic  peace,  offenses  against  property,  offenses  against  pub- 
ic justice  and  official  duty,  offenses  against  public  morality 
and  decenc} ,  offenses  against  public  health,  convenience  and 
safety,  and  offenses  against  suffrage."  And  it  is  further 
provided  that  all  persons  convicted  of  a  violation  of  the  ordi- 
nances of  the  town,  who  fail  to  pay  or  secure  such  fine  and 
cost  as  may  be  assessed  therefor,  "may  be  placed  at  hard 
labor  for  the  town,  or  imprisoned,  until  such  fine  and  cost 
are  paid."— Acts  1890-91,  pp.  796,  803. 

By  an  act  approved  Feoruary  8,  1881,  the  sale,  gift,  or 
other  disposition  of  spirituous  and  malt  liquors  and  intoxi- 
cating bitters,  was  pronibited  in  beat  two,  known  as  Russell- 
ville beat,  and  embracing  the  town  of  Russellville,  in  Frank- 
lin county ;  and  this  statute  is  still  of  force,  and  provides 
heavy  penalties  for  its  violation. — Acts  1880-81,  p.  392. 

The  offense  defined  and  denounced  by  this  statute  is  one 
which  is  "known  and  classed  in  the  laws  of  the  State  of 
Alabama"  as  an  offense  "against  public  morality  and  decen- 
cy."_Code,  Part  5,  Title  2,  Chap.  7,  Art.  XIII,  §§  4036  et  seq. 

The  board  of  mayor  and  aldermen  of  Russellville,  after 
the  charter  above  referred  to  went  into  effect  we  assume, 
adopted  the  following  ordinance  :  "^e  it  further  ordained^ 
that  any  person  who  shall  give,  sell,  barter,  or  otherwise  dis- 
pose of  spirituous,  vinous  or  malt  liquors,  or  drugs  or  bit- 
ters the  basis  of  which  is  intoxicating  liquor,  shall  be  fined 
not  less  than  two,  nor  more  than  twenty-five  dollars." 

Under  this  ordinance,  one  Arthur  Hurley  was  convicted 
of  selling  vinous,  spirituous  or  malt  liquors  in  said  town, 
fined  within  the  limitation  of  the  ordinance  quoted  above, 
and  failing  to  pay  the  fine  and  cost,  was  in  the  custody  of  the 
marshal  of  the  town  pending  sentence  to  imprisonment  or 
hard  labor,  when  he  applied  to  the  probate  judge  of  Frank- 
lin county  for  a  writ  oi  habeas  coi^piw,  and  prayed  to  be  dis- 
charged upon  a  hearing  thereof,  on  the  ground  that  "said 
mayor,  in  convicting  the  petitioner,  exceeded  his  jurisdic- 
tion, in  that  the  charter  of  the  town  of  Russellville  does 
not  confer  any  authority  upon  the  mayor  and  councilmen, 
or  any  other  person,  to  pass  an  ordinance  prohibiting  the 
sale  of  whiskey  in  said  town*"  The  writ  issued,  and  on  the 
hearing  petitioner  was  discharged.  The  town  of  Russell- 
ville now  prays  this  court  "for  a  writ  of  certiorari,  or  other 
appropriate  remedial  writ,"  to  bring  that  proceeding  before 
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this  court,  and  requiring  the  said  judge  of  probate  to  vacate 
and  annul  the  judgment,  &c.,  upon  said  writ  of  habeas  corpus. 
The  judgment  of  the  probate  judge  can  not  be  sustained 
on  the  ground  upon  which  it  was  invoked  and  rested.     The 
mayor  and  aldermen  of  the  town  of  Russellville  were,  in  our 
opinion,  empowered  and  authorized  to  prohibit  the  sale  of 
whiskey  witnin  the  limits  of  the  municipality.     Such  sale 
under  the  local  prohibitory  act,  to  which  reference  has  been 
made,  was  an  onense  known  and  classed  in  the  laws  of  the 
State  as  one  against  public  morality  and  decency ;  and  the 
charter,  as  we  have  seen,  expressly  authorizes  the  mayor 
and  aldermen  to  pass  all  ordinances  for  the  suppression  of 
all  offenses  so  known  and  classed.     Whether  this  authoriza- 
tion was  efficient  in  respect  of  all  offenses  which  are  known 
and  classed  in  our  laws  as  violative  of  public  morality  and 
decency,  we  need  not  inquire  or  decide ;  it  is  at  least  so  far 
a  valid  delegation  of  power  to  the  municipality  as  to  cover 
all  such  offenses  as  fall  within  thQ  ordinary  police  power  of 
towns  and  cities ;  that  is,  if  the  offense  attempted  to  be  sup- 
pressed by  the  municipality  be  not  only  one  classed  as  op- 
posed to  public  morality  and  decency  in  the  laws  of  the 
State,  but  also  one  control  over  which  by  means  of  the  ex- 
ercise of  the  corporate  police  power  might  have  been  spe- 
cifically granted  to  the  town,  it  is  efficiently  delegated   oy 
reference  to  it  as  an  one  known,  in  the  laws  of  the  State,  as 
an  offense  against  public  morality  and  decency ;  and  as  the 
Greneral  Assembly  might  unquestionably  have  invested  the 
mayor  and  aldermen  of  Russellville  witn  power  to  prohibit 
and  punish  the  sale  of  intoxicating  liquor,  in  conservation 
of  the  peace  and  good  order  of  the  town,  it  follows  that  a 
delegation  of  such  power  in  respect  of  a  certain  class  of 
offenses,  of  which  this  is  one,  is  valid  as  to  this  one,  whether 
so  or  not  as  to  others  so  classed. 

It  seems  from  this  record  that  the  writ  of  habeas  corpus 
was  sued  out  soon  after  Hurley  was  adjudged  guilty  and  the 
fine  imposed,  and  before  he  nad  failed  to  pay  the  fine  and 
cost  in  the  sense  of  authorizing  his  commitment  to  hard 
labor  or  prison  "until  such  fine  and  cost  are  paid ;"  and  the 
discharge  which  he  seeks  is  from  this  temporary  custody 
between  conviction  and  such  failure  to  pay  which  is  allowed 
before  sentence  to  hard  labor  or  imprisonment  for  non- 
payment, to  afford  him  an  opportunity  of  satisfying  the 
jncigment,  and  not  from  the  judgment  to  hard  labor  or  im- 
prisonment which  might  ultimately  have  been  imposed. 
Hence  it  is  not  necessary  that  we  should  decide  whether 
such  ultimate  judgment  could  have  been  rendered — that  is, 
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whether  the  legislative  provision  for  commitment  to  hard 
labor  or  imprisonment  m  case  of  failure  to  pay  fine  and  cost 
is  valid.  It  is  to  be  noted,  however,  in  this  connection,  that 
the  act  does  not  contemplate  hard  labor  or  imprisonment  as 
alternate  punishment,  or  as  punishment  to  be  imposed  iii 
lieu  of  the  fine,  but  as  means  of  coercing  the  payment  of  the 
fine ;  and  while  it  may  be  that  the  defendant  could  be  put  to 
hard  labor,  at  a  reasonable  rate  of  compensation,  for  a  suf- 
ficient length  of  time  for  his  earnings  to  equal  the  fine  and 
cost,  we  are  inclined  to  the  opinion  that,  in  so  far  as  the 
provision  in  question  undertakes  to  authorize  his  imprison- 
Tnent  until  the  fine  and  costs  are  paid,  it  is  inoperative  and 
void.  Otherwise  the  imprisonment  might  be  for  a  period  as 
indefinite  as  the  duration  of  the  defendant's  life,  and  have 
much  in  common  with  imprisonment  for  debt,  which  the  or- 
ganic law  inhibits,  and  hence  involve  violence  to  the  policy 
of  our  jurisprudence. 

The  order  of  the  Probate  Court  discharging  Arthur 
Hurley  is  vacated  and  annulled,  and  his  petition  for  the  writ 
of  habeas  corpus  is  here  denied.  The  rights  of  the  town  of 
Eussellville  in  respect  of  the  custody  of  the  defendant 
Hurley  are  the  same  as  if  he  had  casually  escaped  from 
the  town  marshal. 

Petition  for  certiorari  granted,  &c. 


Ex  parte  ^loane. 

Application  for  Bail  on  Habeas  Corpus, 

^^ — ^  1.    Homicide;  words  of  insult  or  provocation. — Mere  words  of  provo- 

1122    62  cation,  however  insulting  or  offensive,  but  not  accompanied  with  an 

-I  assault,  or  acts  evidencing  an  intention  to  resort  to  immediate  use  of 

225    ^  force,  can  never  reduce  a  homicide  from  murder  to  manslaughter ; 

95    22  t)ut  they  may,  under  some  circumstances,  reduce  the  icilling  to  mur- 

133  127  der  in  the  second  degree. 

2.  Hight  to  bail. — A  person  who  is  in  custody  under  a  charge  of 
murder,  is  entitled  to  bail  as  a  matter  of  right,  unless  the  proof  is  evi- 
dent, or  the  presumption  great,  that  he  is  guilty  of  murder  in  the  first 
degree. 

3.  Same;  revision  on  appeal.— On  application  for  bail  by  a  person 
who  is  in  custody  under  a  charge  of  murder,  it  is  a  safe  rule  to  refuse 
bail  when  the  judge  would  sustain  a  capital  conviction  by  a  jury  on 
the  same  evidence,  and  to  admit  to  bail  where  the  evidence  is  of  less 
efficacy  ;  and  if  bail  is  refused,  a  revisory  court  should  refuse  to  inter- 
fere, unless  it  is  clear  that  the  lower  court  erred  in  its  judgment. 

Vol.95. 
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Application  by  William  Sloane  for  the  writ  of  hal)ea8 
corpiLs^  to  procure  his  discharge,  or  admittance  to  bail,  from 
the  custody  of  the  sheriff  of  DeKalb  county,  on  an  indict- 
ment for  the  murder  of  James  Morton ;  bail  having  been 
refused  by  Hon.  L.  L.  Cochran,  the  probate  judge  of  said 
county,  and  an  exception  reserved  oy  the  prisoner  to  that 
decision.  This  court  declines  to  discuss  the  facts  connected 
with  the  killing,  and  a  statement  of  them  is  not  necessary 
to  an  understanding  of  the  points  decided. 

L.  A.  DoBBS,  and  Brickell,  Semple  &  Gunter,  for  the 
petitioner,  contended  that  he  was  entitled  to  bail,  as  a  matter 
of  right,  because  the  facts  set  out  in  the  bill  of  exceptions 
showed  that  he  was  not  guilty  of  murder  in  the  first  degree. 
They  cited  Ex  pcti-te  Bryant,  34  Ala.  270;  Ex  parte  McAnaUy, 
53  Ala.  475 ;  Ex  parte  Banks,  28  Ala.  99 ;  Ex  parte  Howard, 
30  Ala.  46;  Lurnni  v.  State,  3  Ind.  293;  Field  v.  State,  52  Ala. 
348;  MttcheU  v.  State,  60  Ala.  26;  Coin.  i\  Webster,  5  Cush. 
Mass.  306;  18  Amer.  Dec.  780;  Nye  v.  Peaple,  35  Mich.  16; 
Hornsby  v.  State,  94  Ala  55. 

COLEMAN,  J.— Section  3725  of  the  Code  reads  as  fol- 
lows :  "Every  homicide  perpetrated  by  poison,  lying  in  wait, 
or  any  other  kind  of  willful,  deliberate,  malicious  and  pre- 
meditated killing,  ...  is  murder  in  the  first  degree ; 
every  other  homicide,  committed  under  such  circumstances 
as  would  have  constituted  murder  at  common  law,  is  murder 
in  the  second  degree." 

The  declaration  of  rights  in  the  Constitution  of  the  State, 
section  17,  provides  "that  all  persons  shall,  before  conviction, 
be  bailable  by  suflScient  sureties,  except  for  capital  offenses, 
where  the  proof  is  evident,  or  the  presumption  is  great." 
Murder  in  the  first  degree  may  be  punished  capitally.  The 
four  ingredients  necessary  to  constitute  murder  in  the  first 
degree — willful,  deliberate,  malicious  and  premeditated — 
have  each  often  been  the  subject  of  judicial  construction  by 
this  court,  as  well  as  by  other  tribunals.  We  will  not  un- 
dertake it  again. — Lang  v.  State,  84  Ala.  1 ;  MttcheU  v.  State, 
60  Ala,  26 ;  Hornshy  v\  State,  94  Ala.  55 ;  10  So.  Eep.  522 ; 
Hamill  v.  State,  90  Ala.  582.  Words  of  provocation,  not  ac- 
companied with  an  assault,  or  acts  evincing  an  intention  to 
resort  to  immediate  use  of  force,  can  not  reduce  the  killing 
from  murder  to  manslaughter.  The  record  shows  that  there 
was  no  assault  made  upon  the  defendant,  and  no  act  indica- 
ting an  intention  to  resort  to  the  use  of  immediate  force 
against  him  by  the  deceased. 
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We  are  of  opinion  that  the  words  or  conduct  of  another, 
under  some  circumstances,  may  be  of  such  an  insulting  or 
provoking  character  as  to  kindle  sudden  passion,  and  pro- 
voke immediate  resentment,  even  to  the  taking  of  life. 
Watson  V.  State,  82  Ala.  12.  If  the  insult  or  provocation  is 
of  such  a  character  as  is  reasonably  calculated  to  kindle 
passion  and  provoke  sudden  resentment,  and  if  the  proof 
shows  that  the  insult  or  provocation  had  this  effect,  and  the 
homicide  is  traceable  solely  to  the  influence  of  passion 
kindled  by  the  insult  or  provocation,  then  such  killing  is 
not  willful,  malicious,  deliberate  and  premeditated,  and  is 
not  murder  in  the  first  degree,  but  murder  in  the  second  de- 
gree. Mere  words,  however  offensive,  can  not  reduce  the 
offense  to  manslaughter. 

On  the  other  hand,  the  extent  and  character  of  the  insult, 
or  provocation  offered,  considered  in  connection  with  the 
state  of  feeling  between  the  parties,  and  other  attending 
circumstances,  may  be  such  as  to  justify  the  conclusion  that 
the  words  or  conduct  of  deceased  were  seized  upon  as  a 
pretext  to  execute  a  previously  formed  design  to  take  life. 
Although  the  design  to  take  life  may  have  been  executed 
instantly  after  being  formed,  if  it  proceeded  from  willful- 
ness, malice,  deliberation  and  premeditation,  the  offense 
would  be  murder  in  the  first  degree. — Hornsby  v.  State, 
94  Ala.  55;  10  So.  Eep.  522.  The  degree  of  the  offense— 
that  is,  whether  the  fatal  shot  was  the  result  of  giving  away 
to  sudden  passion,  reasonably  excited,  and  in  resentment  of 
,  the  insult  or  provocation,  or  in  execution  of  a  formed  de- 
sign, as  explained  and  qualified — is  a  question  of  fact  to  be 
determined  by  the  jury  from  all  the  circumstances  in  the 
case.  A  discussion  of  the  facts  might  unduly  prejudice  the 
defendant  when  put  upon  his  trial. 

It  is  held  in  this  State,  as  a  safe  rule  by  which  the  ques- 
tion of  bail  must  be  determined,  when  a  malicious  homicide 
is  charged,  to  refuse  bail  in  all  cases  where  a  judge  would 
sustain  a  capital  conviction,  if  pronounced  by  a  jury,  on  such 
evidence  of  guilt  as  was  exhibited  to  him  on  the  hearing  of 
the  application  to  admit  to  bail ;  and  in  instances  where  the 
evidence  is  of  less  eflScacy,  to  admit  to  bail.  This  rule  was 
declared  in  Commonivealth  v.  Keeper  of  the  Prison,  1  Ash- 
mead,  and  adopted  by  this  court  as  a  proper  construction 
of  a  similar  clause  in  our  Constitution. — £x  parte  Bryant, 
34  Ala.  276;  Ex  parte  Nettles,  58  Ala.  275;  Ex  parte  Mc An- 
ally,  53  Ala.  498.  It  is  equally  well  settled  in  this  State, 
"that  when  the  question  is  presented  to  a  revisory  court, 
much  is  due  to  the  judgment  of  the  primary  tribunal.    The 
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witnesses  are  personally  before  it,  and  the  examination  is 
nsually  had  near  the  scene  of  the  alleged  offense,  and  in  the 
midst  of  the  circumstances  attending  the  transaction.  In 
all  investigations  of  criminal  accusations,  much  depends 
upon  the  manner  in  which  the  witnesses  testify,  the  feeling 
ot  partiality  or  prejudice  thejr  may  manifest,  and  their  gen- 
eral demeanor.  These  the  primary  court  has  the  opportu- 
nity of  observing,  and  it  should  be  clear  that  it  has  erred  in 
its  judgment,  or  a  revisory  court  should  abstain  from  inter- 
ference."— Ex  parte  Mc Anally^  supra;  Ex  parte  Nettles^ 
supra. 

Applying  these  principles  to  the  facts  as  presented  in  the 
record,  we  feel  it  our  duty  to  deny  the  application  for  bail. 

Application  denied. 


Compton  V.  The  8tate. 

Indictment  for  Selling  Liquor  Unlanfidly, 

1.  Sufficiency  of  indictment;  violation  of  loccd  prohibitory  law. — Un- 
der an  indictment  charging,  in  the  words  of  the  general  statute,  that 
the  defendant  ''sold  spirituous,  vinous  or  malt  liquors,  without  a 
license,  and  contrary  to  law"  (Code,  §  4037),  a  conviction  may  be  had 
on  proof  of  a  sale  of  intoxicating  bitters  in  violation  of  a  local  pro- 
hibitory law. 

2.  What  are  ** intoxicating  bitters,  mixture,  decoction  or  compound" 
Under  a  local  law  prohibiting  the  sale  of  any  'intoxicating  liquors,  or 
any  intoxicating  decoction,  mixture,  compound,  or  bitters,"  a  convic- 
tion may  be  had  on  proof  that  the  defendant  sold  a  preparation  called 
"Strengthening  Cordial,"  or  "Ginger  Tonic,"  which  contained  alcohol 
in  sufficient  quantity  to  produce  intoxication,  and  which  was  used  by 
purchasers  as  a  beverage,  producing  intoxication  ;  and  the  fact  that 
the  articles  were  prepared  and  sold  by  the  defendant  in  good  faith  as 
medicines,  in  ignorance  of  their  intoxicating  qualities,  or  honestly 
believing  that  they  were  not  intoxicating,  is  no  defense. 

Fbom  the  Circuit  Court  of  Clarke. 
Tried  before  the  Hon.  Wm.  E.  Clarke. 

John  Y.  Kilpatrick,  for  the  appellant,  cited  and  relied  on 
Carl  V.  Staie,  87  Ala.  17;  Knowles  v.  State,  80  Ala.  9. 

Wm.  L.  Martin,  Attorney-General  for  the  State,  cited 
Code,  §  4037;  WUliams  v.  State,  91  Ala.  14;  Carl  v.  State, 
89  Ala,  93;  Carson  v.  State,  69  Ala,  235;  Com.  v.  KimbaU, 
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24  Pick.  366;  Com,  v,  Hallett,  103  Mass.  452;  2  Whart  Cr. 
Law,  9tli  ed.,  1506. 

THORINGTON,  J. — ^Appellant  was  convicted  under  an 
indictment  charging  him  with  selling  spiritous,  vinous  or 
malt  liquors,  without  a  license,  and  contrary  to  law. 

The  testimony  for  the  State,  as  the  bill  of  exceptions  re- 
cites, tended  to  show  that  appellant  sold  "McLean's 
Strengthening  Cordial"  and  "Ginger  Tonic";  that  they  were 
articles  containing  sufficient  alcohol  to  produce  intoxica- 
tion; that  persons  bought  them  of  appellant  for  the  purpose 
of  using  them  as  a  beverage  "and  did  so  use  them  and  get 
drunk  on  them";  that  appellant  kept  on  hand  a  large  quan- 
tity of  said  articles,  which  he  sold  regularly  in  quantities 
less  than  a  quart.  Appellant's  testimony  tended  to  show 
that  he  sold  said  articles  in  good  faith,  as  medicines;  that 
they  were  put  up  for  medical  purposes,  and  used  as  such, 
ana  did  not  contain  sufficient  alconol  to  produce  intoxica- 
tion, and  that  he  did  not  "intentionally  sell  them  as  a  bever- 
age or  intoxicant  to  any  one." 

The  indictment  was  found  under  a  special  prohibitory 
statute  relating  to  the  counties  of  Clark  and  Limestone. 
Acts  1880-1,  p.  170.  The  first  section  of  the  act  declares  it 
unlawful  for  any  person  to  "distill,  brew,  or  otherwise 
manufacture,  or  sell,  give  away,  or  otherwise  dispose  of  any 
vinous,  spirituous,  malt,  or  other  intoxicating  liq^uors,  or  any 
intoxicating  decoction,  mixture,  compound,  or  bitters,  what- 
ever, in  any  quantity,  or  for  any  use  or  purpose  whatever, 
scientific,  medical,  or  other  use  or  purpose,  within  the 
limits  of  the  counties  of  Clarke  and  Limestone." 

The  only  exceptions  declared  in  the  statute  are,  that  it 
shall  not  apply  to  the  use  of  wine  for  sacramental  purposes, 
nor  to  the  social  or  domestic  use  of  such  liquors  in  private 
residences,  nor  to  the  administering  of  such  liquors,  or 
compounds  thereof,  by  regularly  licensed  physicians,  when 
necessary,  in  their  actual  and  legitimate  practice. 

The  penalty  prescribed  for  a  violation  of  the  statute  is  a 
fine  of  not  less  than  one  hundred,  nor  more  than  five  hun- 
dred dollars,  and  also  imprisonment  in  the  county  jail,  or 
hard  labor  for  the  county,  for  not  more  than  six  months. 
Defendant  was  convicted  and  fined  two  hundred  and  fifty 
dollars.  The  exceptions  reserved  on  the  trial  by  appellant 
are  confined  to  the  refusal  of  the  court  to  give  to  the  jury 
certain  charges,  or  instructions,  requested  by  him  in  writing. 

A  defendant  may  be  convicted,  under  an  in(Hctment  such 
as  this,  on  proof  of  a  sale  in  violation  of  any  special  or  IocaI 
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law  prohibiting  the  sale  of  liquor — Code  of  1886,  §  4037 ; 
Wm^ama  v.  State,  91  Ala.  14.  Such  a  statute,  though  local 
in  its  nature  and  operation,  is  a  public  statute,  of  which  the 
ooarts  are  required  to  take  notice  without  being  pleaded. 
Carson  v.  The  State,  69  Ala.  235. 

None  of  the  charges  asked  bv  appellant,  and  refused  by 
the  court,  present  a  defense  within  any  exception  contained 
in  the  statute.  They  are  based  on  the  hypo^^hesis,  that  if 
the  tonic  and  cordial  sold  by  defendant  were  medical  pre- 
parations, and  were  sold  by  him  as  such  in  good  faith,  and 
not  for  use  as  a  beverage,  their  misuse  by  the  purchaser, 
though  producing  partial  intoxication,  does  not  render  de- 
fendant liable  under  the  statute. 

Whether  or  not  the  cordial  and  tonic  confessedly  sold  by 
appellant  were  medical  preparations,  or  an  "intoxicating  de- 
coction, mixture,  compound  or  bitters",  was  a  question  of 
fact  for  the  jury,  and  the  bill  of  exceptions  states  that  the 
testimony  for  the  State  tended  to  show  such  was  their  na- 
ture. If  so,  the  special  statute  prohibits  their  sale  for 
medical  purposes,  m  express  terms,  whether  such  sale  is 
made  in  gooa  faith  or  not.  By  the  provisions  of  this  statute, 
it  is  the  fact  of  a  sale  of  the  prohibited  article,  and  not  the 
intent  imth  tvhich  the  sale  is  made,  the  statute  denounces.  The 
specific  act  of  selling  intoxicating  bitters,  or  other  com- 
pounds such  as  are  described  in  the  statute,  constitutes  the 
offense,  irrespective  of  defendant's  belief,  motive  or  inten- 
tion. Ignorance  of  the  character  of  the  mixture,  or  even 
belief  that  it  is  not  intoxicating,  based  on  a  mistake  of  fact, 
is  no  defense  under  this  statute.  And  it  has  been  declared 
generally,  that  where  there  is  no  exception,  taking  out  of 
the  general  provision  of  the  statute  sales  made  in  good  faith 
for  medical  purposes,  the  fact  that  the  article   was  sold  in 

?^ood  faith  as  a  medicine,  does  not  operate  to  acquit  the  de- 
endant  of  a  violation  of  the  statute,  if  it  be  in  reality  in- 
toxicating.— Carson  v.  State,  69  Ala.  235;  Carl  v.  State, 
89  Ala.  93;  Conu  v.  Kimball,  24  Pick.  366;  Com.  v.  HaUett, 
103  Mass.  452;  2  Whart.  Cr.  Law,  §§  1506,  1507.  In  Carson  v. 
State,  supra,  it  is  said  :  "The  application  of  any  other  rule 
would  be  fraught  with  difficulty,  if  not  impracticability. 
The  frequency  of  imposture  on  tne  one  hand,  and  abuse  on 
the  other,  would  be  imminent." 

Under  this  indictment  charging  the  sale  of  spirituous, 
vinous  or  malt  liquors,  the  real  inquiry  was  whether  the 
tonic  or  cordial  sold  by  the  defendant  contained  sufficient 
spirituous,  vinous  or  malt  liquors  to  make  the  same  an  "in- 
toxicating mixture,  compound  or  bitters";  and  the  rule  for 
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determining  that  question  has  been  declared  by  this  court 
as  follows  :  "If  the  liquors  and  other  ingredients  are  used 
and  mixed  in  such  manner  and  proportions  as  to  counteract 
the  intoxicating  force  and  character  of  the  liquor,  fairly 
constituting  a  medicine,  and  rendering  its  use  as  a  beverage 
practically  impossible,  it  does  not  come  within  the  statute. 
On  the  otner  hand,  if  the  liquor  is  the  predominant  element, 
or  sufficiently  retains  its  intoxicating  qualities  so  as  to 
render  the  mixture  reasonably  susceptible  of  use  as  a 
beverage,  or  of  substitution  for  the  ordinary  intoxicating 
drinks,  it  is  within  the  statutory  prohibition." — Carl  v. 
State,  89  Ala.  93.  The  tendency  of  the  evidence  for  the 
State  was  to  show  that  the  tonic  and  cordial  sold  by  ap- 
pellant contained  sufficient  alcohol  to  render  them  intoxi- 
cating in  their  nature  and  effects.  All  the  charges  asked 
hj  appellant  ignore  entirely  that  question,  and  assert  his 
right  to  an  acquittal,  if,  in  good  faith,  he  sold  them  as 
medicines,  and  not  as  beverages  or  intoxicants.  They  are 
all  opposed  to  the  principles  laid  down  in  the  cases  herein 
cited,  and  there  was  no  error  in  their  refusal 
Affirmed. 


JUeDade  v.  The  State. 

Indictment  for  Shooting  along  or  across  Public  RoaiL 

1.  What  u  a  public  road.—K  public  road  can  only  be  established 
by  order  of  the  Commissioners  Court,  or  acquired  by  the  public  by 
dedication  or  prescription;  and  a  road  which,  turning  out  from  the 
main  road  at  a  point  where  a  temporary  obstruction  is  sometimes 
caused  by  a  sand-bed,  runs  parallel  with  it  for  a  few  hundred  yards, 
and  returns  into  it  beyond  the  sand-bed,  does  not  constitute  a  ''public 
road''  under  the  statute  which  makes  it  a  misdemeanor  to  shoot 
along  or  across  a  public  road— Code,  §  4096. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

The  indictment  in  this  case  charged  that  the  defendant 
"unlawfully  discharged  a  pistol  along  or  across  a  certain 
public  road  known  as  the  Mount  Meigs  road;"  being  found 
guilty  and  fined  $10,  which  was  not  presently  paid,  he  was 
sentenced  to  hard  labor  for  the  county  for  ten  days,  and  an 
additional  term  of  eight  months  for  the  costs,  which  were 
ascertained  to  be  $213.50.    "On  the  trial",  as  the  bill  of  ex- 
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ceptions  states,  "the  State  introduced  testimony  tending  to 
prove  that  the  defendant,  within  twelve  months  before  the 
finding  of  the  indictment,  did  shoot  along  or  across  a  public 
road  as  charged  in  the  indictment,  to-wit,  the  ifount 
Meigs  road,  at  a  place  or  point  about  two  miles  from  the 
city  of  Montgomery,  and  did  also  shoot  along  or  across 
what  was  designated  by  the  witness  as  a  "turn-out  road,'* 
which  was  travelled  and  used  by  the  public  in  order  to  avoid 
a  sand-bed  which  at  times  was  formed  in  said  Mount  Meigs 
road,  at  a  place  or  point  about  six  miles  from  the  city  of 
Montgomery,  and  wnich,  at  such  times,  was  a  temporary 
obstruction"  or  impediment  to  travel  on  said  public  road; 
that  by  reason  of  said  sand-bed  said  *tum-out  road'  was 
travelled  for  about  a  half  mile,  parallel  with,  and  distant 
from  said  Mount  Meigs  road  from  twenty  to  forty  yards. 
The  defendant  then  introduced  evidence  tending  to  show 
that  he  did  no  shooting  along  or  across  said  Mount  Meigs 
road,  at  any  point  or  piace  whatever,  but  that  while  travel- 
ing along  said  *turn-out  road',  about  six  miles  from  Mont- 
gomery, and  when  at  a  distance  of  about  forty  yards  from 
said  Mount  Meigs  road,  he  shot  off  his  pistol  one  time  in  an 
opposite  direction  from  the  road;  that  said  *tum-out  road' 
ran  through  the  lands  of  one  Taylor,  and  was  used  tempo- 
rarily by  the  public  on  account  of  the  obstruction  and  in- 
convenience sometimes  caused  by  the  sand-bed;  that  the 
land  through  which  said  *tum-out  road'  ran  was  inclosed  by 
the  owner  soon  after  said  shooting,  and  had  not  since  been 
used  for  the  purposes  of  travel,  the  travel  being  since  con- 
tinued on  the  Mount  Meigs  road.  This  being  all  the  evi- 
dence in  substance,  the  court  charged  the  jury,  that  if  they 
were  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  within  twelve  months  before  the 
finding  of  the  indictment,  shot  a  pistol  along  or  across  the 
'turn-out  road'  as  described  in  the  evidence,  then  he  would 
be  guilty";  also  "that  to  make  a  short  turn-out,  necessitated 
by  obstructions,  a  public  road  which  would  render  the  de- 
fendant ffuilty  as  charged,  it  need  not  be  established  by  the 
Board  oi  Revenue,  nor  by  any  other  act  or  use,  except  that 
the  public  generally  used  and  travelled  it."  The  defendant 
excepted  to  each  of  these  charges,  and  also  to  the  refusal  of 
several  charges  asked  by  him  in  writing. 

A.  A.  Wiley,  H.  C.  Bullock,  and  Gordon  Macdonald,  for 
appellant,  cited  Elliott  on  Roads  and  Streets,  pp.  2-3,  note 
2;  Oliver  v.  Lo/tin,  4  Ala.  240. 

WiL  L.  Martin,  Attorney-General,  for  the  State. 

Digitized  by  VjOOQIC 


30  SUPEEME  COUKT  [Dec.  Term, 

[McDade  v.  The  State.] 

COLEMAN,  J. — The  defendant  was  indicted  and  con- 
victed for  violating  section  4095  of  the  Penal  Code,  which 
provides  that  "Any  person  who  discharges  a  gun,  or  any 
other  kind  of  fire-arms,  along  or  across  a  public  road,  must 
on  conviction  be  fined,"  etc.  The  material  question  is, 
whether  the  road  along  which  defendant  was  travelling  at 
the  time  he  discharged  the  pistol,  was  a  public  road,  within 
the  meaning  of  the  statute.  The  evidence  sufficiently  ap- 
pears in  the  statement  of  the  facts  of  the  case. 

Section  1389  of  the  Code  declares,  "No  public  road  can 
be  established,  changed,  or  discontinued,  except  on  applica- 
tion to  the  court  of  County  Commissioners."  Section  4122 
of  the  Code  provides,  that  to  change  a  public  road  is  a  mis- 
demeanor, except  by  order  of  the  Commissioners  Court, 
unless  it  straightens  the  same  through  inclosures,  or  renders 
it  more  convenient  for  the  public.  This  section  does  not 
authorize  any  change  of  a  public  road,  either  to  straighten 
it,  or  to  render  it  more  convenient  for  the  public,  but  simply 

Provides  that,  when  changed  for  this  purpose,  it  is  not  in- 
ictable. 

There  is  no  evidence  to  show  that  the  "turn-out  road",  as 
it  is  designated  in  the  record,  and  from  which  the  pistol 
was  fired,  was  established  by  the  County  Commissioners. 
James  v,  Hendree,  34  Ala.  490.'  In  Mills  v.  Tlie  Stale,  20  Ala. 
88,  a  public  road  is  defined  to  be  "a  road  dedicated  to  and 
kept  up  by  the  public,  as  contra-distinguished  from  private 
ways,  which  are  not  so  kept  up."  In  the  case  of  Kennedy 
V.  WilUanis,  87  N.  C.  6,  it  is  said  :  "A  public  highway  is 
one  under  the  control  and  kept  up  by  the  public,  and  must 
either  be  established  in  a  regular  proceeding  for  that  pur- 
pose, or  be  generally  used  by  the  public  for  twenty  years, 
or  dedicated  by  the  owner  o\  the  soil  and  accepted  by  the 
proper  authorities." — 9  Amer.  &  Eng.  Encyc.  of  Law,  p. 
362,  and  note.  In  Elliott  on  Koads  and  Streets,  ch.  1,  pp. 
2-5,  and  notes,  it  is  said :  "A  public  road,  in  legal  contem- 
plation, is  one  over  which  the  public  have  a  general  ri^ht 
of  passage.  No  matter  whether  established  by  prescrip- 
tion or  by  dedication,  or  under  the  right  of  eminent  domain, 
it  is  a  highway,  if  there  is  a  general  right  to  use  it  for 
travel.  Where  the  statute  declares  what  shall  constitute  a 
highway,  it  governs,  and  a  way  not  answering  to  the  re- 
quirements of  the  statute  can  not  be  rightfully  regarded  as 
a  highway." 

It  is  a  general  principle  of  law,  that  penal  statutes  must 
be  construed  strictly.  The  evidence  shows  that,  at  times,  a 
sand-bed  would  form  in  the  public  road,  causing  a  tempo- 
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rary  obstruction  or  impediment,  and  while  this  continued 
the  public  used  the  "turn-out  road"  to  avoid  the  sand-bed. 
The  *i;urn-out"  ran  parallel  to  the  public  road,  through  the 
lands  of  one  Taylor.  There  is  no  evidence  that  the  "turn- 
out road"  was  established  by  the  court  of  County  Commis- 
sioners, or  that  it  had  been  acquired  by  the  public  by  pre- 
scription or  dedication.  We  are  of  opinion  that  the  court 
erred  in  its  construction  of  the  law,  and  under  the  evidence 
the  defendant  was  entitled  to  the  general  affirmative  charge 
in  his  favor. 
Reversed  and  remanded. 


Reeves  v.  The  !$tate. 

Indictment  for  Embezzlement  against  Bank  President.  ^    isl 

,SS    31 

1.  Snffiriencu  of  indictment, — An  indictment  against  the  president    *«  18® 
or  other  officer  of  a  bank  incorporated  under  the  laws  of  this  State,    '^    31 
in  the  form  prescribed  by  the  Code  (Form  No.   39;  Code,  p.  270),    i34_44? 
charging  that  he,  being  such  officer,  '*embezzled,  or  fraudulently  con- 
verted to  his  own  use,  money  to  about  the  amount  of  $558,  which  was 

in  the  possession  of  said  bank,  or  deposited  therein/'  is  sufficient  to 
authorize  a  conviction  for  the  embezzlement  or  fraudulent  conversion 
of  money  belonging  to  the  bank  itself,  or  deposited  therein  on  general 
or  special  account ;  and  though  the  money  was  a  special  deposit,  it  is 
not  necessary  to  aver  the  name  of  the  owner. 

2.  Embezzlement  hy  hank  offi err. —Under  statutory  provisions 
(Code.  §  3796),  a  bank  officer  may  be  convicted  of  embezzling,  or 
fraudulently  converting  to  his  own  use,  money  belonging  to  the  bank, 
or  deposited  therein,  although  his  possession  and  control  was  not  ex- 
clusive of  the  other  officers;  it  is  immaterial  whether  his  acts  were 
perpetrated  secretly  or  openly,  with  or  without  the  assent  and  con- 
currence of  the  other  officers ;  if  consummated  under  the  guise  of  a 
fraudulent  loan,  made  with  the  assent  of  the  other  officers,  and  regu- 
larly credited  on  the  books  as  an  ordinary  business  transaction,  this 
would  I  ot  eliminate  the  criminality  of  the  act;  and  the  fraudulent 
intent  may  be  inferred  by  the  jury  from  the  misappropriation  of  the 
funds. 

3.  Same;  evid^nre. — In  a  criminal  prosecution  against  a  bank 
officer  for  embezzlement,  as  in  other  cases  involving  tne  question  of 
fraud  or  fraudulent  intent,  great  latitude  is  allowed  in  the  range  of 
the  evidence,  and  it  is  permissible  to  prove  other  acts  and  transac- 
tions uf  similar  character,  at  or  about  the  same  time,  on  the  part  of 
the  defendant  and  the  other  officers,  amounting  to  a  misappropriation 
of  the  funds  of  the  bank,  though  entered  on  its  books  as  loans  to  each 
of  them,  culminating  in  its  failure  and  assignment  at  the  end  of  the 
year ;  also,  that  the  defendant  and  his  brother,  president  and  vice- 
president,  owned  nearly  all  the  stock  of  the  bank,  drew  out  of  it  dur- 
ing the  year,  as  loans,  amounts  equal  to  their  stock,  and  were  in- 
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solvent  when  the  bank  failed ;  also,  that  their  respective  wives  each 
owned  a  valuable  estate,  including  a  plantation  which  the  brothers 
cultivated  jointly  durine  the  year,  and  for  which  advances  were 
drawn  from  the  bank  as  loans  about  equal  to  its  full  value.  All  of 
this  evidence,  though  relating  to  acts  which  might  constitute  several 
criminal  offenses,  is  within  the  legitimate  range  of  the  inquirv,  tend- 
ing to  show  ''a  long  course  of  unlawful  dealing  in  the  affairs  and 
management  of  the  bank,  of  which  defendant  could  not  have  been 
ignorant,  and  which  could  not  have  occurred  without  his  participa- 
tion, and  may  shed  light  on  the  motives  and  intent  influencing  him 
in  the  admitted  appropriation  to  his  own  use  of  the  money  drawn  out 
by  him  on  his  several  checks,  including  the  one  on  which  the  indict- 
ment is  based/' 

4.  Same. — The  fact  that  the  defendant's  brother,  who  was  the  vice- 
president  of  the  bank,  kept  a  private  box  of  papers  in  the  bank,  and 
secretly  removed  it  without  the  defendant's  knowledge,  the  night  be- 
fore the  bank  made  an  assignment,  is  not  relevant  or  admissible  as 
evidence  for  any  purpose,  and  its  admission  is  error. 

5.  Charge  given^  but  not  handed  to  jury. — If  an  erroneous  charge, 
requested  by  the  defendant,  is  marken  Given  by  the  presiding  judge, 
but  bv  mistake  is  placed  among  the  charges  refused,  and  does  not  go 
into  the  hands  of  the  jury,  there  is  nothing  in  this  of  which  the  de- 
fendant can  complain. 

6.  Refusal  of  new  trial. — The  overruling  of  a  motion  for  a  new 
trial  in  a  criminal  case  is  not  revisable,  though  an  appeal  is  given  by 
statute  in  a  civil  case. 

From  the  Circuit  Court  of  Bullock,  on  change  of  venue 
from  Barbour. 

Tried  before  Hon.  Jesse  M.  Carmichael. 

The  defendant  in  this  case  was  indicted  for  embezzlement 
as  a  bank  officer,  was  convicted,  and  sentenced  to  the  peni- 
tentiary for  the  term  of  three  years.  The  indictment  was 
found  at  the  June  term,  1891,  and  contained  four  counts. 
The  judgment-entry  recites  that  the  defendant  "interposed 
a  demurrer  to  the  indictment,  as  shown  by  the  record, 
which  demurrer  was  overruled  by  the  court;"  but  the 
grounds  of  demurrer  are  nowhere  stated.  On  the  trial,  the 
State  elected  to  proceed  on  the  second  count  of  the  indict- 
ment, which  charged  that  William  N.  Beeves,  "an  officer  and 
president  of  the  John  McNab  Bank,  a  bank  incorporated 
under  the  laws  of  this  State,  embezzled,  or  fraudulently  con- 
verted to  his  own  use,  money  to  about  the  amount  of  $558.34, 
which  was  in  the  possession  of  said  bank,  or  deposited 
therein;  against  the  peace,"  etc.  Issue  was  joined  on  the 
plea  of  not  guilty.  The  opinion  of  Judge  Thorington  con- 
tains a  very  full  statement  of  the  evidence,  and  renders  any 
further  statement  unnecessary.  In  addition  to  the  excep- 
tions to  evidence,  stated  in  the  opinion,  the  defendant  re- 
served exceptions  to  the  refusal  of  each  of  the  following 
charges,  asked  by  him  in  writing  : 

Vol.  95. 


Digitized  by 


Google 


mu  OF  ALABAMA,  33 

[Reeves  v.  The  State.] 

(L)  "If  the  jury  believe  from  the  evidence  that  the  de- 
fendant, at  the  time  he  received  the  $558.34  from  the  bank, 
had  no  intent  to  injure  or  defraud  the  bank,  then  they  will 
find  him  not  guilty;  and  if,  fr.im  all  the  evidence,  they  have 
a  reasonable  doubt  of  the  fact  that,  at  the  time  he  received 
the  money,  he  had  the  intent  to  embezzle  the  same,  or 
fraudulently  convert  the  same  to  his  own  use,  they  must  ac- 
quit him."  (2.)  "If  the  jury  believe  from  the  evidence  that 
when  the  defendant  received  the  $558.34  from  the  bank,  he 
received  it  as  a  loan,  to  be  repaid  out  of  the  proceeds  of  the 
crop  to  be  grown  on  the  plantation  in  Bussell  county,  and 
had  good  reason  to  believe,  and  did  believe,  that  said  sum, 
and  all  other  sums  advanced  to  him  by  the  bank  during  the 
rear  for  the  use  of  the  plantation,  would  be  repaid  to  the 
bank  from  said  crops ;  and  that  he  had,  at  the  time  the  sev- 
eral sums  were  received  by  him  from  the  bank,  no  intent  to 
embezzle  the  same,  or  fraudulently  convert  the  same  to  his 
own  use, — then  their  verdict  must  be  for  the  defendant." 
(3.)  "If  the  jury,  on  consideration  of  all  the  evidence  in  the 
case,  can  reasonably  conclude  that  the  defendant,  at  the  time 
he  received  the  $558.34  from  the  bank,  had  no  intent  of  em- 
bezzling the  same,  or  fraudulently  converting  it  to  his  own 
use,  then  it  is  their  duty  to  acquit  him."  (4.)  "When  a  good 
or  bad  motive  for  doing  an  act  can  be  imputed  to  the  person 
doing  the  act,  the  law  says  the  good  motive  must  be  im- 
puted, if  the  same  can  be  done  from  the  evidence  reasonably 
to  the  satisfaction  of  the  jury ;  and  before  the  jury  can  say 
that  the  defendant  in  this  case  is  guilty,  they  must  be  satis- 
fied from  the  evidence,  beyond  aU  reasonable  doubt,  that 
when  he  received  the  money  from  the  bank  he  intended  to 
embezzle  it,  or  fraudulently  convert  it  to  his  own  use ;  and 
if  they  have  a  reasonable  doubt,  growing  out  of  the  evi- 
dence, that  the  defendant  at  the  time  intended  to  embezzle 
the  same,  or  fraudulently  convert  it  to  his  own  use,  they 
must  find  him  not  guilty." 

The  action  of  the  court  in  reference  to  these  charges,  and 
the  defendant's  exception  to  that  action,  are  thus  stated  in 
the  bill  of  exceptions :  "The  above  charges,  numbered  from 
one  to  four  inclusive,  with  the  addition  of  the  words,  *and 
ufied  it,'  referring  to  the  money  after  it  was  obtained,  were 
given  by  the  court.  The  court  refused  to  give  said  written 
charges,  and  the  defendant  excepted  to  stLch  (?)  refusal." 

The  defendant  requested  also  the  following  charges  in 
writing,  and  excepted  to  their  refusal  as  stated : 

(5.)  "The  law  makes  all  money,  put  into  the  bank  on  gen- 
eral deposit,  the  absolute  property  of  said  bank,  and  au- 
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thorizes  and  empowers  said  bank  to  use  said  money  as  its 
own  in  any  lawful  way ;  and  if  the  jury  believe  from  the 
evidence  that  the  proper  authorities  or  officers  of  the  bank 
consented  and  agreea  to  lend  said  sum  of  $558.34  to  de- 
fendant, in  the  usual  way  and  manner  of  doing  business  by 
said  bank,  they  must  find  the  defendant  not  guilty." 

(6.)  "If  the  jury  believe  from  the  evidence  that  when  the 
defendant  discounted  the  draft  for  $7,480,  the  same  was  so 
discounted  by  the  bank  with  the  full  knowledge  and  consent 
of  the  officers  and  managers  of  its  affairs,  and  by  authority 
and  consent  of  a  majority  of  the  board  of  directors  of  said 
bank,  and  he  paid  to  the  bank  the  interest  or  discount  on 
said  draft  in  the  usual  and  customary  way ;  and  that  the 
money  arising  from  the  discount  of  said  draft  was  used  by 
the  defendant  bona  fide  in  defraying  the  expenses  of  running 
the  Russell  county  plantation  during  the  year  1890;  and 
that  the  cotton  crops  to  be  grown  on  said  plantation  during 
that  year  were  to  be  used  by  said  defendant  in  repaying  said 
amount  to  the  bank ;  and  that  the  defendant  believed,  and 
had  good  reason  to  believe,  that  said  cottj  -n  crops  to  be 
raised  that  year  on  said  plantation  would  be  sufficient  to 
repay  said  amount;  and  that  defendant,  by  reason  of  the 
failure  of  the  cotton  crop  on  said  plantation  during  that 
year,  could  not  repay  said  amount  to  the  bank  in  full ;  and 
that  said  defendant,  at  the  time  said  draft  was  discounted, 
had  no  intent  to  embezzle  the  same,  or  fraudulently  convert 
it  to  his  own  use, — then  they  must  acquit  the  defendant." 

(7.)  "If  the  jury  believe  from  tne  evidence  that  the 
$558.34  was  loaned  by  the  bank  to  W.  N.  and  J.  H.  Reeves 
in  good  faith,  and  in  the  regular  course  of  business,  then 
thev  must  acquit  the  defendant." 

(8.)  "Although  the  jury  may  believe  from  the  evidence 
that  the  affairs  of  the  bank  were  not  managed  with  the 
highest  degree  of  care  and  skill,  jet,  if  they  believe  that  the 
$558.34  was  loaned  by  the  bank  in  good  faith  to  said  W.  N. 
and  J.  H.  Reeves,  and  in  the  usual  and  customary  way,  they 
must  acquit  the  defendant." 

(9.)  "Before  the  jury  can  convict  the  defendant  in  this 
case,  they  must  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  money  paid  by  the  bank  on  the  check 
for  $558.34  was  paid  out  of  money  which  was  placed  in  and 
held  by  the  bank  as  a  special  or  specific  deposit." 

(10.)  "If  the  jury  believe  from  the  evidence  that  the 
check  for  $558.34  was  paid  by  the  bank  out  of  money  held 
by  it  on  general  deposit,  they  must  find  the  defendant  not 
guilty." 
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(11.)  "If  the  check  for  $558.34  was  drawn  ou  the  bank 
by  the  defendant,  and  the  money  on  the  same  was  paid  to 
him  by  the  bank  with  the  knowledge  and  consent  of  the 
officers  and  managers  of  the  affairs  of  the  bank,  and  there 
was  no  fraud  practiced  by  the  defendant  in  obtaining  said 
money,  then  the  jury  will  find  him  not  guilty." 

(12.)  "If  the  jury  believe  from  the  evidence  that  the  de- 
fendant, when  he  drew  the  check  for  $558.34  in  favor  of  Ex. 
Tucker,  honestly  believed  that  he  had  the  right  to  draw  the 
check  and  use  the  money  as  the  evidence  shows  it  was  used, 
then  they  must  find  him  not  guilty." 

(13.)  *'If  the  jury  believe  from  the  evidence  that  the 
check  for  $558.34,  drawn  by  the  defendant  on  the  23d  June, 
1890,  was  known  to  and  authorized  by  the  other  ministerial 
officers  of  the  bank,  they  must  find  defendant  not  guilty." 

(14.)  "If  the  jury  believe  the  evidence  in  the  case,  they 
must  find  the  defendant  not  guilty." 

Each  of  these  charges  was  refused  by  the  court  except 
the  12th,  which  was  marked  Given,  and  intended  to  be  given, 
but  by  mistake  was  placed  among  the  charges  refused,  "and 
was  not  read  to  the  jui-y,  nor  considered  by  them  in  making 
up  their  verdict ;  and  defendant  excepted  to  the  action  c3 
the  court  in  respect  to  said  charge."  The  bill  of  exceptions 
adds :  "But  the  court  gave  substantially  the  same  cnarge, 
generally  and  specially,  at  the  request  of  the  defendant." 

G.  L.  Comer,  Henry  K.  Shorter,  and  Watts  &  Son,  for 
appellant. — (1.)  The  statute  is  aimed  at  the  embezzlement 
or  fraudulent  conversion,  by  a  bank  officer,  (1)  of  money 
belonging  to  the  bank,  (2)  of  money  in  the  possession  of  the 
bank,  or  (3)  deposited  therein.  The  latter  words  can  only 
refer  to  money  on  special  or  specific  deposit,  for  money  de- 
posited on  general  account  becomes  at  once  the  property  of 
the  bank,  and  creates  the  relation  of  debtor  and  creditor 
between  the  bank  and  the  depositor. — Mors^  on  Banking, 
vol.  1,  §  289;  Wray  v.  Tiiskeg^e  Insurance  Co.,  34  Ala.  5§; 
Wright  v.  Pained  62  Ala.  340;  Henry  v.  Northern  Bank, 
63  Ala.  540;  Thompson  v.  Riqgs,  5  WalL  678;  Bank  v.  Miller, 
10  WaU.  152:  16  Wall.  483;'  People  v.  H(yne.,  2  N.  Y.  387; 
Com,  V.  Sterns,  2  Mete.  Mass.  343;  Com.  v.  Lihby,  11  lb.  64; 
Nobles  V.  State,  59  Ala.  73.  The  indictment  does  not  follow 
the  words  of  the  statute,  omitting  entirely  "money  belong- 
ing to  the  bank,"  and  thus  narrowing  the  charge  to  the  em- 
bezzlement of  money  on  special  or  specific  deposit;  and  as 
such,  the  names  of  the  owners,  or  depositors,  should  have 
been  stated.     (2.)  If  the  indictment  was  sufficient  to  au- 
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thorize  a  conviction  for  the  embezzlement  of  money  on 
special  deposit,  there  was  no  evidence  to  sustain  it; 
and  if  the  evidence  was  sufficient  to  support  a  conviction 
for  the  embezzlement  of  money  belonging  to  the  bank,  or 
deposited  with  it  on  general  account,  there  was  a  fatal 
variance  between  it  and  the  charge  in  the  indictment.  (3.) 
It  is  submitted  that  the  evidence  fails  to  establish  any  em- 
bezzlement at  all,  or  fraudulent  conversion,  which  involves 
secrecy  or  concealment.  Every  transaction  shown  by  the 
evidence  was  made  openly,  with  the  knowledge  and  assent 
of  the  proper  officers  of  the  bank,  and  was  correctly  entered 
on  the  books  of  the  bank  like  other  regular  business  trans- 
actions, negativing  any  fraudulent  intent — 2  Russ.  Crimes, 
181-84;  2  Bish.  Crim.  Law,  §  209;  State  v.  Mayo,  30  Ala.  32; 
Nol)les  V,  State,  59  Ala.  73.  (4)  The  prosecution  having 
elected  to  proceed  on  the  second  count,  which  charged  the 
embezzlement  of  $558.34,  as  shown  by  the  check  of  June 
23d,  1890,  the  evidence  ought  to  have  been  confined  to  that 
single  transaction;  yet  the  court  allowed  evidence  of  numer- 
ous other  transactions,  each  of  which  might  have  been  the 
foundation  of  a  separate  criminal  prosecution. — Mayo  v. 
State,  30  Ala.  32;  Gassenhdmer  v.  State,  52  Ala.  312;  Smith  v. 
State,  52  Ala.  384;  Ba^s  v.  State,  63  Ala.  108.  (5.)  Much  evi- 
dence was  admitted  by  the  court,  outside  of  these  other  al- 
leged criminal  transactions,  which  was  entirely  irrelevant  to 
anv  issue  in  the  case;  as,  the  amount  of  stock  in  the  bank 
held  by  the  defendant,  his  brother,  and  the  other  officers, 
and  the  amounts  drawn  out  by  each  of  them;  the  amount,  of 
property  owned  by  the  defendant's  wife  and  his  brother's 
wife  respectively,  and  their  own  insolvency;  the  location  of 
the  doors  of  the  bank,  in  connection  with  other  parts  of  the 
building;  the  removal  by  the  defendant's  brother,  without 
his  knowledge  or  assent,  of  a  box  of  private  papers  from  the 
bank  building,  &c.  Each  part  of  this  evidence  was  irrele- 
vant, and  its  admission  was  error. — Carson  v.  State,  50  Ala. 
134;  MitcheU  v.  State,  60  Ala.  26. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. — (1.)  The 
indictment  is  in  the  form  prescribed  by  the  Code,  and  is 
therefore  sufficient — Huffman  v.  State,  89  Ala.  33;  Lowenthal 
V,  State,  32  Ala.  589.  Its  legal  effect  is  to  charge  each  and 
every  act  denounced  by  the  statute,  and  authorize  a  con- 
viction on  proof  of  any  one  of  those  acts.  Moreover,  the 
record  does  not  show  what  grounds  of  demurrer,  if  any,  were 
specified;  and  this  court  will  presume  that  none  were  speci- 
fied.    (2.)  The  evident  purpose  of  the  statute  is  to  protect 
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the  money,  property  and  effects  belonging  to  the  bank,  or 
in  itR  possession,  or  deposited  therein,  against  the  ravages 
of  its  officers  and  agents,  to  whom  the  care  and  manage- 
ment of  its  affairs  are  necessarily  intrusted;  to  preserve 
snch  funds  inviolate  for  the  legitimate  uses  and  purposes  of 
the  bank,  its  creditors,  depositors  and  stockholders.  The 
officers  of  the  bank  are  the  mere  custodians  and  managers 
of  its  funds,  for  the  purposes  of  the  corporation  as  pre- 
scribed by  law,  and  are  without  authority  to  use  or  lend  its 
moneys  except  as  authorized  by  law. — Code,  §  1525.  The 
statute  has  never  received  a  judicial  construction  in  any 
reported  case,  but  a  similar  statute  of  the  United  States 
has  been  construed  in  the  cases  of  United  States  v.  Taintor^ 
11  Blatch.  0.  C.  374,  and  United  States  v.  Harper,  33  Fed. 
Rep.  471-81.  See,  also,  6  AmeB.  &  Eng.  Encyc.  Law,  483-86. 
These  authorities  show  that  the  "intent  to  injure  or  de- 
fraud," as  the  words  are  used  in  the  statute,  means  nothing 
more  than  that  general  intent  to  injure  or  defraud,  which, 
in  contemplation  of  law,  always  arises  when  one  willfully 
and  intentionally  does  an  act  which  is  illegal  or  fraudulent, 
and  which,  in  its  necessary  or  natural  consequence,  must 
injure  another;  that  the  intent  to  injure  or  defraud  is  con- 
clusively presumed,  when  the  unlawful  act  was  knowingly 
committed,  and  injury  to  another  resulted,  because  no  one 
can  be  heard  to  say  that  he  did  not  intend  the  natural  or 
necessary  consequence  of  his  own  willful  aci  (3.)  In  such 
a  case  as  this,  necessarily  involving  a  charge  of  fraud,  the 
prosecution  is  not  limited  to  the  particular  act  charged,  but 
may  adduce  evidence  of  other  similar  acts  as  relevant  to  the 
question  of  intent.  A  single  act  of  conversion,  isolated  and 
unexplained,  may  amount  to  nothing;  while  a  series  of  such 
acts,  scrutinized  in  the  light  of  all  the  attending  facts  and 
circumstances,  may  establish  a  systematic  plan  of  plunder 
with  fraudulent  intent. — Stanley  v.  State,  88  Ala.  154;  Whart. 
Grim.  Ev.,  §§  38,  46;  6  Amer.  &  Eng.  Encyc.  Law,  501.  That 
the  defendant's  financial  condition  may  be  shown,  see  6 
Amer.  &  Eng.  Encyc.  Law,  503 

THOEINGTON,  J.— The  statute  under  which  the  defend- 
ant was  indicted  declares,  that  "Ajiy  officer,  agent,  clerk,  or 
servant  of  any  bank  incorporated  under  any  la^  of  this  State, 
who  embezzles,  or  fraudulently  converts  to  his  own  use,  or 
fraudulently  secretes  with  intent  to  convert  to  his  own  use, 
any  money,  property  or  effects,  belonging  to,  or  in  the  pos- 
session ol  such  bank,  or  deposited  therein,  must  be  pun- 
ished, on  conviction,  as  if  he  had  stolen  it." — Code,  §  3796. 
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This  statute  first  appeared  in  the  laws  of  this  State  in  the 
Code  of  1852,  but  there  it  embraced  in  its  terms  private 
bankers,  commission-merchants,  factors,  brokers,  attorneys 
and  other  agents.  It  was  brought  forward  into  the  Revised 
Code  of  1867,  in  the  language  we  now  find  it  in  the  Code  of 
1886,  having  been  successively  carried  forward  from  the 
Revised  Code  into  the  Code  of  18  /  6,  and  from  that  into  the 
present  Code. 

Counsel  have  cited  no  decision  of  this  court  construing 
the  provisions  of  this  statute,  nor  have  we  been  able  to  dis- 
cover any  after  careful  investigation.  An  analysis  of  the 
statute  shows  that,  in  order  to  constitute  an  offense  against 
its  provisions,  there  must  exist  the  following  concurring 
facts :  (1.)  The  party  accused  must  be  an  officer,  agent, 
clerk,  or  servant  of  a  bank  incorporated  under  the  laws  of 
this  State.  (2.)  The  money,  property  or  effects  must  have 
belonged  to,  or  been  in  the  possession  of,  or  been  deposited 
in  such  bank.  (3.)  The  money,  property,  or  effects  must 
have  been  embezzled  by  the  accused,  or  fraudulently  con- 
verted to  his  own  use,  or  secreted  by  him  with  intent  to 
convert  to  his  own  use. 

For  indictments  under  this,  and  other  statutes,  the  Code 
prescribes  forms,  and  declares  that  they  shall,  in  all  cases 
in  which  they  are  applicable,  be  deemed  sufficient. — Code  of 
1886,  vol.  2,  §  4899,  Form  No.  39,  The  form  laid  down  for 
cases  of  this  character  omits  the  words  in  the  statute  "be- 
longing to  such  bank,"  and  also  the  words  "or  fraudulently 
secretes  with  intent  to  convert  to  his  own  use,"  and  provides 
only  for  the  embezzlement,  or  fraudulent  conversion  of 
money,  property,  or  effects,  which  were  in  the  jyossesskm  of 
8tich  baruCf  or  deposited  therein.  Why  this  is  so  does  not  ap- 
pear, except  as  indicated  by  the  language  of  said  section 
4899,  from  which  language  it  may  be  inferred  that  a  form 
analogous  to  that  given  in  No.  39  was  intended  to  be  used 
for  charging  offenses  coming  within  the  omitted  language, 
instead  of  within  the  language  found  in  said  form. 

The  indictment  in  this  case,  following  the  form  in  the 
Code,  charges  that  the  money,  property  or  effects  "were  in 
the  possession  of,  or  deposited  in  the  bank."  For  objection 
to  the  sufficiency  of  the  indictment  counsel  for  appellant 
insist,  that  the  statute,  in  the  use  of  the  words  "money, 
property  and  effects  belonging  to  the  bank,"  contemplates 
money,  property  and  effects  of  which  the  bank  is  the  owner, 
and  hj  the  words,  "in  possession  of  such  bank,  or  deposited 
therein,"  it  refers  necessarily  to  money,  property  or  effects 
belonging  to  others  than  the  bank;  that  all  money  deposited 
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generally,  eo  instanti,  becomes  the  property  of  the  banl^,  the 
relation  of  debtor  and  creditor  immediately  arising  upon  the 
general  deposit  being  made ;  that,  therefore,  the  words  "in 
possession  of  such  banl^,  or  deposited  therein,"  can  only  refer 
to  special  deposits  of  money,  property  or  effects,  where  the 
title  and  ownership  remain  in  the  depositor,  the  banl^  becom- 
ing the  bailee  of  the  depositor ;  and  from  this  it  is  argued 
that  the  indictment  is  defective  in  not  averring  the  owner- 
ship of  the  money  it  alleges  defendant  embezzled. 

Any  sound  interpretation  of  this  statute  must  take  into 
account  the  nature  and  fundfimental  objects  of  banks,  and 
the  fact  that  the  statute  refers  to  incorporated  banks,  and 
must  dissociate  from  the  le^al  entity,  the  bank  itself,  the 
individuals  who  happen  to  be  its  officers,  agents  or  servants. 

In  IVIorse  on  Banks  and  Banking,  vol.  1,  f  41  (b),  in  speak- 
ing of  these  objects,  it  is  said :  "The  chief  of  these  being 
to  provide  a  place  of  safety  in  which  the  public  may  keep 
money  and  other  valuables,  and  to  lend  its  own  money,  ana 
that  of  others  deposited  with  it  (unless  specially  deposited), 
for  a  profit,  and  to  act  as  agent  in  the  remission  and  collec- 
tion of  money.  If  it  is  by  its  organic  law  a  bank  of  issue, 
it  has  one  more  fundamental  purpose,  namely,  to  provide 
the  public  with  a  convenient  currency  in  the  shape  of  prom- 
issory notes  intended  to  circulate  as  money." 

The  business  of  this  and  other  countries  is  so  largely  con- 
ducted and  influenced  by  the  banks,  and  those  dealing  with 
them,  as  well  as  the  stockholders  themselves,  are  compelled, 
in  the  nature  of  such  business,  to  repose  in  their  officers 
such  implicit  confidence,  it  becomes  of  the  highest  consid- 
eration that  every  reasonable  safeguard  should  be  provided 
by  the  law  to  secure  fidelitv  on  the  part  of  bank  officials 
and  the  proper  exercise  of  the  extraordinary  privileges  ac- 
corded to  such  corporations.  The  statute  unaer  considera- 
tion is  one  aimed  in  that  direction,  and  should  not  be  evis- 
cerated by  a  narrow  construction  that  would  fall  short  of,  or 
defeat,  the  object  of  its  enactment. 

In  using  the  words  "or  deposited  therein,"  the  legislature 
must  be  deemed  to  have  known  what  kind  of  deposits  usu- 
ally and  ordinariljr  appertain  to  the  banking  business ;  and 
there  is  nothing  in  tne  language  of  the  statute  that  mani- 
fests any  intention  to  restrict  the  meaning  of  the  words 
last  quoted  to  any  particular  class  or  character  of  such  de- 
posits. 

There  are  three  classes  of  deposits  recognized  by  law,  and 
in  the  banking  business — viz.,  special,  specific,  and  general. 
Special,  where  the  whole  contract,  express  or  implied,  is  that 
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the  thing  deposited  shall  be  safely  kept,  and  that  identical 
thing  returned  to  the  depositor.  Specific,  where  money  is 
deposited  to  pay  a  check  drawn,  or  to  be  drawn,  or  for  any 
purpose  other  than  mere  safe-keeping,  or  entry  on  general 
account ;  the  title  remaining  in  the  depositor  until  the  bank 
pays  the  person  for  whom  it  is  intended,  or  promises  to  pay 
it  to  him.  Gejiend,  all  deposits  not  expressly  made  special 
or  specific,  or  unless  the  circumstances  are  such  as  to  imply 
that  the  deposit  is  not  meant  to  be  general,  as  where  the 
money  is  deposited  inclosed  in  a  box,  or  bag,  or  sealed  up. 
1  Morse  on  Banks  and  Banking,  §§  185, 186.  See,  also,  Code 
of  1886,  §  1525,  subd.  7. 

Obviously,  the  purpose  of  the  statute  is  to  extend  pro- 
tection to  the  bank  itself,  as  well  as  to  its  depositors  or  cus- 
tomers, against  the  unfaithfulness  of  its  officers,  agents  and 
servants ;  and,  to  this  end,  it  makes  it  felony  for  such  officer, 
agent  or  servant  to  embezzle,  or  fraudulently  convert  to  his 
own  use,  any  money  in  the  possession  of  the  bank,  whether 
its  own  or  that  of  a  depositor.  Money,  property  or  effects 
bdonaing  to  the  hank  may  be  the  subject  of  embezzlement,  or 
fraudulent  conversion,  under  this  statute,  without  being  in 
the  possession  of,  or  having  been  deposited  in  the  bank, 
provided  the  same  came  lawfully  into  the  hands  of  the  ac- 
cused by  virtue  of  his  office  or  employment;  but  not  so  a.s 
to  the  monej,  property  or  effects  of  others  than  the  bank  ; 
these  last,  m  order  to  be  the  subject  of  embezzlement,  or 
fraudulent  conversion,  under  the  terms  of  the  statute,  must 
be  in  the  jx)8ses»ion  of  the  biirik,  or  have  1)een  de}H)sited  tlterein. 
And  the  statute  evidently  assumes  that,  as  to  these  last,  an 
indictment  is  sufficiently  certain  which  charges  that  they 
were  deposited  in,  or  in  the  possession  of  the  oank.  In  the 
eye  of  tne  statute,  it  can  make  no  difference  whether  the 
money,  property  or  effects  come  into  the  possession  of  the 
bank  by  special  or  general  deposit,  nor  who  is  the  actual 
owner  tnereof.  Although,  in  the  one  case,  the  title  may  be 
in  the  individual  making  the  special  deposit,  and  in  the  other 
in  the  bank,  by  reason  of  the  legal  relation  between  bank 
and  customer  arising  from  the  general  deposit,  it  is  no  more 
the  property  of  the  officer,  or  agent  or  servant  of  the  bank 
in  the  one  case  than  the  other ;  his  identity  is  as  separate 
and  distinct  from  that  of  the  bank  as  it  is  from  that  of  any 
depositor  or  customer  of  the  bank.  It  is  but  a  reasonable 
construction  of  the  statute  to  hold  that  an  indictment  con- 
taining the  other  necessary  averments,  and  which  charges 
that  the  money,  property  or  effects  embezzled  were  in  pos- 
session of,  or  deposited  in  such  bank,  sufficiently  charges 
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the  ownership  of  the  property ;  and  this,  whether  the  money, 
property  or  effects,  were  in  possession  of  the  bank  by  gen- 
eral or  special  deposit. — 6  Am.  &  Eng,  Encyc.  of  Law,  505. 

It  has  been  held  under  general  statutes  of  embezzlement, 
that  it  is  unnecessary  for  the  indictment  to  aver  ownership 
of  the  property  as  a  fact  separate  and  distinct  from  the 
necessary  inference  of  such  ownership  based  on  the  relation 
of  principal  and  agent,  and  the  fact  that  the  property  em- 
bezzled came  to  the  servant's  possession  by  virtue  of  his 
employment;  but,  if  alleged,  it  must  be  proven  strictly. 
Washington  i\  The  Stati^,  72  Ala.  272.  So,  under  this  statute, 
if  the  relation  of  officer,  agent,  cleric  or  servant,  towards  the 
bank,  be  averred,  it  satisfies  the  statute;  the  bank  is  to  be 
regarded  as  the  owner  of  the  money,  property  or  eflfects 
embezzled,  whether  the  same  came  into  its  possession  by 
general,  or  special,  or  specific  deposit  Moreover,  the  in- 
dictment follows  the  form  prescribed  by  law,  and  was  prop- 
erly sustained.— Code  of  1886,  ?  489.',  and  Form  No.  39; 
Huffman  v.  The  State,  89  Ala.  33;  LoiaenthaJ  v.  The  State, 
32  Ala.  689. 

The  word  "embezzles*',  used  in  the  statute,  is  one  having 
a  technical  meaning,  and  that  meaning  suggests  the  charac- 
ter and  scope  of  the  proof  required  to  sustain  the  charge. 
It  involves  two  general  ingredients,  or  elements  :  first,  a 
breach  of  duty  or  trust  in  respect  of  money,  property  or 
effects  in  the  party's  possession,  belonging  to  another;  sec- 
ondly, the  wrongful  or  fraudulent  appropriation  thereof  to 
his  own  use.  Tnere  must  be  the  actual  and  lawful  posses- 
sion or  custody  of  the  property  of  another  by  virtue  of  some 
trust,  duty,  agency  or  employment  on  the  part  of  the  ac- 
cused; and  while  so  lawiullv  in  the  possession  of  such 
property,  it  must  be  unlawfully  and  fraudulently  converted 
to  tne  use  of  the  person  so  in  the  possession  and  custody 
thereof;  and,  in  prosecutions  under  the  statute  herein  re- 
ferred to,  the  person  charged  must  be  an  officer,  agent, 
clerk  or  servant  of  a  bank  incorporated  under  the  laws  of 
this  State,  and  the  property  must  be  money,  property  or 
effects  belonging  to,  or  in  the  possession  of  such  Dank,  or 
deposited  therein.  Money,  property  or  effects,  however, 
belonging  to,  or  in  the  possession  of  such  bank,  or  depos- 
ited therein,  may  at  the  same  time  be  in  the  possession  of 
the  bank  and  of  such  officer,  agent,  clerk  or  servant,  by 
virtue  of  his  office,  agency  or  employment;  and  if  they  were, 
previously  to  their  wrongful  appropriation,  lawfully  in  the 
possession  arid  custody  of  the  Dank  and  the  defendant  as  an 
officer,  agent,  clerk  or  servant  of  the  bank,  and  are,  while 
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so  held  by  him,  fraudulently  converted  to  his  own  use,  this 
would  be  embezzlement,  or  fraudulent  conversion,  within 
the  terms  of  the  statute.  Exclusive  possession,  therefore, 
of  the  money,  property  or  effects  by  the  accused,  at  the 
time  of  their  wrongful  conversion  to  his  own  use,  is  not 
necessary  in  order  to  constitute  the  offense  created  by  this 
statute. 

If  the  money,  property  or  effects  of  the  bank,  or,  in  other 
words,  the  business  of  the  bank,  of  which  such  money, 
property  or  effects  constitute  a  part,  are  actually  or  practi- 
cally intrusted  to  the  care  and  management  of  such  officer, 
agent,  clerk  or  servant,  to  such  an  extent  that  by  virtue  of 
his  office,  agency  or  employment,  he  has  the  actual  custody 
or  possession  of  such  money,  property  or  effects,  or  such 
access  thereto  as  enables  him  to  exercise  control  over  the 
same,  and  that  would  place  him  in  the  lawful  possession  of 
such  money,  property  or  effects,  and  if  while  so  in  the  law- 
ful possession  of  such  money,  property  or  effects,  as  above 
stated,  he  fraudulently  converts  any  portion  thereof  to  his 
own  use,  he  would  thereby  commit  the  offense  denounced 
by  the  statute. 

Stating  the  proposition  in  another  form,  it  may  be  said 
that,  if  the  office,  agency,  or  employment  of  the  accused 
gives  him  a  joint  or  concurrent  possession  and  custody  of 
the  money,  property  or  effects  of  the  bank  with  the  cashier, 
teller,  or  other  officer  or  agent  of  the  bank,  and  if  he,  while 
so  in  possession,  either  alone  or  jointly  with  such  other 
officers  or  agents  of  the  bank,  fraudulently  converts  such 
money,  property,  or  effects,  or  any  part  thereof,  to  his  own 
use,  he  worfld  be  guilty  of  embezzlement  within  the  mean- 
ing of  the  statute. 

In  embezzlement,  as  in  most  crimes,  the  essence  of  the 
offense,  or  that  which  makes  it  criminal,  is  the  intent  with 
which  the  act  is  done.  But  that  intent  may  be  shown,  or 
may  be  conclusively  presumed,  from  the  doing  of  the 
wrongful,  fraudulent  and  illegal  acts,  which,  in  their  neces- 
sary results,  naturally  produce  loss  or  injury  to  the  person, 
natural  or  artificial,  against  whom  the  oflfense  is  committed. 
"The  law  presumes  that  every  man  intends  the  legitimate 
consequence  of  his  acts.  Wrongful  acts,  knowingly  or  in- 
tentionally committed,  can  neither  be  justified  nor  excused 
on  the  ground  of  innocent  intent.  The  color  of  the  act  de- 
termines the  complexion  of  the  intent.  The  intention  to 
injure  or  defraud  is  presumed,  when  the  unlawful  act  which 
results  in  loss  or  injury  is  proved  to  have  been  knowingly 
committed.  This  is  the  well  settled  rule  which  the  law  ap- 
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plies  in  both  civil  and  crimnal  cases  involving  the  question 
of  intent."— f/wiVed  Sfat^^  v.  Harper,  33  Fed.  Eep.,  471; 
United  States  v.  Tnlutor,  11  Blatch.  C.  C,  Eep.  394 

Under  an  indictment  based  on  the  statute  we  are  consid- 
ering, the  gravamen  of  the  charge  is  the  fraudulent  conver- 
sion; and  in  the  nature  of  the  case  much  latitude  must  be 
given  to  the  evidence  in  order  to  establish  the  crime.  "As 
a  general  rule,  great  latitude  is  allowed  in  the  range  of  evi- 
dence, when  the  question  of  fraud  is  involved.  It  is  indis- 
pensable to  truth  and  justice  that  it  should  be  so." — Snod- 
grass  v.  Br,  Bank  of  Decatur,  25  Ala.  175.  Fraud  is  rarely 
susceptible,  in  any  case,  of  direct,  positive  proof,  for  the 
reason  that  its  ways  are  dark  and  sinuous,  and  its  tracks 
carefully  concealed.  In  embezzlement  generally,  and 
especially  in  cases  such  as  this  now  before  us,  the  very 
confidence  and  trust  reposed 'furnish  the  most  potent  means 
for  its  accomplishment  and  effectual  concealment,  so  that 
ffuilt  can  generally  be  established  only  by  reasonable  in- 
lerences  drawn  from  the  general  course  of  conduct  of  such 
officer,  agent,  clerk  or  servant,  with  respect  to  the  subject- 
matter  of  his  trust,  and  from  all  the  facts  and  circumstances 
surrounding  his  acts,  which  tend  to  throw  light  upon  or 
illustrate  their  nature. — Ker  v.  People,  110  111.  627.  And 
upon  this  principle  evidence  of  other  offenses,  similar  to 
those  charged  in  the  indictment,  is  admissible.  A  single  act 
charged  in  an  indictment,  standing  alone,  might  be  sus- 
ceptiule  of  inferences  of  honesty  of  purpose,  or  of  mere 
mistake;  which,  when  viewed  in  the  light  of  a  long  course 
of  conduct,  and  of  repeated  acts  of  a  similar  nature  inti- 
mately and  directly  connected  with  the  particular  accusa- 
tion, would  be  utterly  inconsistent  with  such  inferences, 
and  the  fraudulent  intent,  with  which  the  particular  act  was 
doue,  demonstrated  beyond  all  reasonable  doubt. —  United 
Statea  v.  Lee,  12  Fed.  Rep.  816;  Stanley  v.  State,  88  Ala  154; 
Halves  v.  State,  88  Ala.  37;  Ker  v,  Peojjle,  110  111.  627; 
Jackson  v.  Stafe,  76  Ga,  551;  1  Roscoe's  Crim.  Ev.,  top  pages 
138,  139,  151,  152.  "It  is  hardly  ever  possible  to  prove 
fraud,  except  by  a  comprehensive  and  comparative  view  of 
the  action  of  the  pai-ty  to  whom  the  fraud  is  imputed,  and 
his  relative  position  a  reasonable  tjme  before,  at,  and  a  rea- 
sonable time  after  the  time  at  which  the  act  of  fraud  is 
alleged  to  have  been  committed." — Snodcjrass  v.  Br,  Bank 
at  Decatur,  supra. 

The  offense  denounced  in  this  stfttute  may  not  only  be 
committed  by  one  of  the  officers,  agents,  clerks  or  servants 
of  the  bank,  secretly  and  alone,  and  without  the  knowledge 
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or  co-operation  of  others  engaged  in  the  management  of  the 
bank,  but  it  may  also  be  accomplished  by  collusion  of  such 
other  officers,  agents,  clerks  or  servants,  or  any  of  them, 
with  the  one  accused,  whereby  he  is  enabled  fraudulently 
to  convert  to  his  own  use  money,  property  or  eflfects  belong- 
ing to,  deposited  in,  or  in  possession  of  the  bank.  Officers 
of  an  incorporated  bank,  and  the  bank  itself,  are  different 
and  distinct  entities.  The  former  are  in  no  sense  the 
owners  of  the  corporate  property,  entitled  to  deal  with  it  as 
their  own,  or  as  they  may  deem  proper.  They  are  the  mere 
custodians  and  managers  of  the  money,  property  and  effects 
of  the  corporation,  for  the  purposes  prescribed  by,  or 
necessarily  implied  in  the  law  of  its  being,  and  are  without 
authority  to  use,  lend,  or  otherwise  deal  with  the  money  of 
the  bank,  except  as  authorized  by  law. — Code  1886,  §  1525. 
Loans  may  be  made  contrary  to  Itfw,  and  in  disregard  of 
the  usual  and  ordinary  precautions  taken  by  banks  generally, 
without  subjecting  the  officers  by  or  to  whom  such  loans 
may  be  made  to  the  charge  of  embezzlement,  although  they 
may  be  palpable  violations  of  duty.  But  we  do  not  question 
that  the  statute  may  be  violated  by  fraudulent  transactions 
under  the  guise  of  loans,  made  with  full  knowledge  of  the 
managing  officers  or  agents  of  the  bank.  The  distinction  is 
between  the  making  of  mere  irregular,  unsafe,  or  reckless 
loans  of  the  bank's  money,  which  would  amount  to  malad- 
ministration only,  and  pretended  loans,  made  in  bad  faith 
for  personal  advantage  and  with  fraudulent  intent,  the  pre- 
tended borrower  being  an  officer,  agent,  clerk  or  servant, 
having  control  and  custody  of  money  of  the  bank  by  virtue 
of  his  office  or  employment,  which  control  and  custody  is 
shared  by  those  making  the  pretended  fraudulent  loan,  and 
who  participate  in  the  fraudulent  purpose  of  the  pretended 
borrower.  And  in  cases  which  assume  this  phase,  it  may 
become  essential  that  the  evidence  should  be  permitted  to 
take  such  range  as  to  show  the  relationship  existing  between 
such  managing  officers,  their  management  of  the  funds  of 
the  bank  with  respect  to  each  other,  the  transactions  they 
have  had  or  permitted  with  each  other,  involving  the  use  of 
the  bank's  money,  outside  of  and  beyond  the  usual  course 
of  dealing  of  the  bank,  similar  to,  or  connected  with,  the 
loan  which  is  brought  in  question  by  the  indictment  and 
illustrative  of  the  real  purpose  and  intent  with  which  the 
latter  was  made. 

A  transaction  such  as  is  herein  above  referred  to  would 
not  be  a  .oan  in  any  sense  of  the  law ;  it  would  be  a  fraud, 
and  such  fraud  may  be  accompanied  by  facts  and  circum- 
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stances  which  would  constitute  it  embezzlement,  or  a  fraud- 
ulent conversion  to  the  use  of  the  accused,  within  the 
meaning  of  this  statute.  "The  fraudulent  conversion  may 
be  consummated  in  any  manner  capable  of  eflfecting  it." 
6  Amer.  &  Eng.  Encyc.  of  Law,  pp.  452,  453. 

Some  of  the  principles  hereinabove  declared  are  sug- 
gested, and  others  fully  supported,  by  the  case  of  U,  S.  v. 
Harper,  33  Fed.  Eep.  47*1. 

We  will  now  take  up  the  facts  of  the  case  with  the  view 
of  considering  whether  or  not,  in  the  light  of  the  principles 
above  dcelared,  the  trial  court  ruled  correctly  on  the  nu- 
merous exceptions  to  the  testimony.  The  John  McNab 
Bank  was  incorporated  on  the  14th  day  of  April,  1883,  under 
the  laws  of  this  State,  with  an  authorized  capital  of 
$100,000.00,  its  place  of  business  being  the  city  of  Eufaula, 
Alabama.  During  the  year  1890,  and  up  to  the  failure  of 
the  bank  in  ISilarch,  1891,  the  stockholders  and  directors  of ' 
the  bank  consisted  of  the  defendant,  Wm.  N.  Reeves,  his 
brother,  J.  H.  Reeves,  defendant's  son,  J.  M.  Reeves,  and 
one  Rhodes ;  of  whom  the  defendant  was  president  of  the 
bank,  his  brother  was  vice-president,  and  Rhodes  was 
cashier.  Defendant  owned  $49,000  of  the  capital  stock,  his 
brother  $40,000,  Rhodes  $6,000,  and  defendant's  son  $5,000. 

In  the  latter  part  of  the  year  1889,  defendant  and  his 
brother,  the  said  J.  H.  Reeves,  engaged  in  the  cultivation  of 
a  plantation  in  Russell  county  which  belonged  to  their 
wives,  who  had  acquired  the  same  from  their  father,  John 
McNab ;  and  defendant's  testimony  tends  to  show  that  he 
and  his  brother,  with  that  purpose  in  view,  conferred  with 
Rhodes,  a  stockholder,  director  and  cashier,  and  that  it  was 
agreed  by  and  between  the  three,  as  officers  of  the  bank, 
that  the  bank  should  advance  to  defendant  and  his  brother 
money  to  run  the  plantation  during  the  year  1890,  with  the 
understanding,  as  defendant  testified,  that  the  cotton  crops 
grown  on  said  plantation  that  year  should  be  applied  to  the 
payment  of  whatever  sums  might  be  so  advanced  by  the 
Dank  for  the  use  of  the  said  plantation.  The  plantation 
was  accordingly  cultivated  and  managed  that  year,  as  de- 
fendant testified,  by  defendant  and  his  brother,  without  con- 
sulting their  wives,  and  without  any  rent  contracts  being 
made  with  them. 

On  the  23d  of  June,  1890,  defendant  drew  a  check  on  said 
bank  for  $558.34  payable  to  Exton  Tucker,  or  bearer,  the 
check  being  signed  "Russell  Place,  R."  Other  checks  for 
various  amounts,  and  signed  in  the  same  manner,  were 
drawn  by  defendant  on  said  bank,  during  the  months  of 
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July,  September,  October  and  November,  1890.  All  the 
checks  were  paid  by  the  cashier  from  the  general  funds  oi 
the  bank,  and  were  entered  on  the  books  of  the  bank  as 
charges  against  the  "Russell  County  Place,"  a  regular  ac- 
count with  said  place  being  kept  on  the  books  of  tne  bank, 
just  as  other  accounts  were  kept  on  its  books.  The  account 
with  said  Russell  county  plantation  commenced  with  the 
bank  in  1886,  and  was  continued  regularly  on  the  books  of 
the  bank  until  it  made  a  general  assignment,  in  March,  1891. 
None  of  the  amounts  drawn  on  said  checks  were  paid  to 
defendant,  in  psrsoa,  but  to  Exton  Tucker  and  others,  by 
whom  they  were  presented ;  and  they  purport  on  their  face 
to  have  been  given  by  defendant  to  such  persons,  for  sup- 

Slies  and  labor  for  said  Russell  county  plantation.  And 
efendant  testified  that  these  checks  were  all  drawn  in  the 
regular  course  of  business,  with  the  knowledge  and  consent 
of  all  the  officers  of  the  bank,  and  that  the  bank's  books 
were  kept  in  respect  thereto  by  the  book-keeper  of  the  bank, 
in  the  regular  way  that  other  accounts  were  kept  on  said 
books;  and  that  there  never  was  any  agreement  between 
defendant  and  such  officers  that  any  of  the  bank's  money 
should  be  taken  out,  except  in  the  regular  course  of  busi- 
ness, and  on  checks  drawn  on  and  payable  by  said  bank. 

On  January  3d,  1891,  defendant  and  his  brother  gave  the 
bank  a  paper  drawn  by  W.  N.  and  J.  H.  Reeves,  on  and  ac- 
cepted by  W.  N.  and  J.  H.  Reeves,  for  $6,692.08,  payable  on 
demand,  to  the  order  of  C.  Rhodes,  cashier,  at  the  John 
McNab  Bank,  Eufaula,  Ala.,  which  paper  was  so  given  to 
balance  the  account  of  the  Russell  county  plantation  on  the 
books  of  the  bank.  This  paper  was  never  paid,  and  it 
passed  to  the  bank's  assignee  under  the  deed  of  assignment 
of  March,  1891.  At  the  time  it  was  given,  W.  N.  and  J.  H. 
Reeves,  as  a  firm  and  as  individuals,  were  insolvent.  When 
the  bank  failed  and  assigned  in  1891  it  had  among  its  assets 
claims  against  various  persons  aggregating  a  large  sum,  a 
large  proportion  of  which  the  testimony  shows  to  oe  worth- 
less, and  among  which  last  are  the  following : 

Account  on  J.  H.  Reeves $   4,485  67 

Account  on  W.  N.  and  J.  H.  Reeves 6,849  30 

agents 4,958  27 

C.  Rhodes 2,000  00 

W.  N.  and  J.  H.  Reeves 55  00 

C.  Rhodes 4,000  00 

C.  Rhodes 47  ^ 

W.  N.  and  J.  H.  Reeves 5,553  50 

W.  N.  and  J.  H.  Reeves 5,954  55 
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Account  on  W.  N.  Reeves 24,624  92 

"  W.  N.  Reeves 20,123  90 

"  J.  H.  Reeves.  -. 7,943  65 

"  J.  H.  Reeves 1,490  50 

"   C.  Rhodes 2,000  00 

"  W.  N.  and  J.  H.  Reeves 6,692  08 

And  in  addition  to  the  above,  which  are  shown  by  the  testi- 
mony to  be  worthless,  tliere  is  another  claim  against  W.  N. 
Reeves,  the  defendant,  for  $7,291.04,  which  the  testimony 
shows  to  be  worth  its  face  value. 

The  amounts  above  shown  against  the  cashier,  Rhodes, 
were  drawn  by  him  on  his  own  checks  in  June  and  July, 
1890,  and,  according  to  the  State's  testimony,  the  checks 
Wfere  regularly  entered  on  the  books  of  the  bank,  to  which 
defendant  had  access;  but,  according  to  defendant's  own 
statement,  the  checks  were  not  entered  on  the  bank's  books 
until  the  bank  had  assigned,  and  defendant  disclaimed  all 
knowledge  of  said  checks  until  after  the  assignment.  De- 
fendant's own  statement  further  showed  that  the  amounts 
charged  against  him  individually  are  against  him  and  his 
brother  jointly,  were  the  accumulation  of  all  his  indebted- 
ness to  the  bank  since  its  organization,  and  that  said  sums 
were  closed  up  on  the  books  of  the  bank  just  before  the 
suspension  of  the  bank,  and  in  order  "to  get  the  accounts 
of  defendant  and  said  firm  closed  up  on  the  books." 

The  bank  owed,  at  the  time  of  its  failure  and  assignment, 
$100,000,  or  more,  to  its  depositors,  and  an  additional 
$100,000,  or  more,  to  other  creditors ;  and  its  assets  were  of 
comparatively  little  value.  The  bills  receivable  of  the 
bank,  including  the  claims  just  mentioned,  amounted  to 
$233,010.94.  The  "bills  receivable  book"  of  the  bank  had 
not  been  in  possession  of  the  bank  since  January  15,  1888 ; 
but  a  "bills  receivable  book"  was  made  up  by  the  book- 
keeper to  March  30th,  1891,  the  date  of  the  assignment,  the 
entries  on  that  book  being  brought  forward  from  the  old 
book  by  the  book-keeper,  who  knew  nothing  about  the  items 
so  brought  forward. 

The  trial  balance  book  of  the  bank,  made  up  by  the  book- 
keeper, showed  a  surplus  of  $20,000.00  on  liiarch  31,  1891, 
and  also  showed,  among  other  things,  that  drafts  of  W.  N. 
and  J.  H.  Reeves  to  the  amount  of  $75,000,  discounted  by 
the  John  McNab  Bank,  had  been  re-discounted  by  that 
bank  with  banks  in  New  York,  on  collaterals  furnished  by 
defendant  and  his  said  brother ;  and  it  was  shown  that  said 
collaterals  were  insufiicient  to  pay  the  drafts  they  were  given 
to  secure. 
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There  was  also  testimony  to  show  that  the  wives  of  de- 
fendant and  his  brother  J,  H.  Reeves  were  each  solvent,  and 
owned  considerable  property  in  their  own  right;  and  de- 
fendant's proof  tended  to  show  that  the  property  owned  by 
his  wife  was  acquired  by  her  otherwise  than  from  him. 
The  remainder  of  the  testimony  it  is  unnecessary  to  notice. 

The  exceptions  reserved  by  defendant  to  the  rulings  of  the 
court  on  the  testimony  arise,  in  the  first  place,  on  the  intro- 
duction in  evidence  oi  the  several  checks  drawn  by  defend- 
ant on  the  bank  on  account  of  the  Russell  county  plantation, 
other  than  the  check  for  $558.34,  which  is  the  basis  of  the 
charge  in  the  second  count  of  the  indictment,  and  as  to 
which  no  objection  was  made.  These  objections  were  made 
both  before  and  after  the  election  of  the  State  to  proceed 
only  on  the  second  count  of  the  indictment.  The  rulings  of 
the  court  on  these  objections,  both  before  and  after  the 
State's  election,  were  in  accord  with  the  principles  herein 
above  laid  down,  and  defendant's  exceptions  thereto  were 
not  well  taken. 

The  objections  of  defendant  to  the  testimony  showing 
that  the  checks  given  by  him  for  supplies  and  labor  for  the 
Russell  county  plantation  were  regularly  entered  on  the 
books  of  the  bank,  which  objections  were  made  both  before 
and  after  the  State  elected  to  proceed  on  the  second  count 
alone,  were  not  well  taken.  It  does  not  appear,  either  from 
the  record,  or  from  the  briefs  of  counsel,  wfiy  this  testimony 
was  offered  by  the  State,  or  objected  to  by  defendant. 
Naturally,  its  tendency  would  be  to  rebut  the  inference  of 
fraud,  by  showing  an  absence  of  that  concealment  which 
usually  attends  fraud.  False  entries  made  in  the  books,  if 
any,  touching  the  transactions  connected  with  the  checks, 
made  either  by  the  defendant  himself,  or  under  his  direc- 
tion, would  go  far  to  give  color  to  such  transactions,  and  to 
fix  their  character  as  fraudulent;  but  the  correctness  or 
r^ularity  of  the  entries  as  to  said  checks,  in  the  books 
offered  in  evidence,  does  not  appear  to  be  challenged.  Of 
course,  there  may  be  cases  where  all  the  oflScers  or  managers 
of  a  bank  are  so  related,  or  mutually  and  coUusively  en- 
gaged in  a  scheme  to  unlawfully  appropriate  the  funds  of 
the  bank  to  their  own  individual  or  joint  use,  as  that  it  may 
be  a  matter  of  indifference  whether  the  usual  and  re^lar 
entries  are  made  or  not,  there  being  no  risk  or  peril  to 
accrue  from  a  knowledge  of  such  entries  by  any  of  such 
officers  or  managers;  or  such  entries  may  be  regularly  kept 
up  with  the  purpose  of  covering  up  the  real  nature  of  the 
transactions,  by  an  appearance  of  fairness  and  regularity; 
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or  there  may  even  be  over  particularity  in  this  respect, 
amounting  to  a  badge  of  fraud  in  itself.  But,  whether  that 
is  the  case  here  or  not,  the  book  entries  as  to  said  checks 
were  so  related  to  and  connected  with  the  main  transaction 
as  to  constitute  part  thereof,  and  were  proper  evidence 
under  the  principles  and  authorities  herein  set  forth. 

The  several  objections  to  each  of  the  checks,  on  the 
ground  that  they  were  paid  to  Tucker  for  plantation  sup- 

1>lies,  can  not  be  sustained.  There  was  no  difference,  in 
aw,  between  the  payment  of  the  checks  to  defendant  in 
person,  and  the  payment  of  them  to  another  by  his  direc- 
tion, or  at  his  instance;  and  although  it  appeared  from  the 
face  of  such  checks  that  they  were  given  for  supplies  for  a 
plantation  confessedly  controlled  and  cultivated  by  defend- 
ant in  part,  it  was,  nevertheless,  open  to  the  consideration 
of  the  jury  whether  they  were  in  fact  given  for  such  pur- 
pose, or  whether  in  the  light  of  all  the  testimony  they  were 
given  for  another  and  wrongful  purpose  sought  to  be  hidden 
by  the  form  in  which  such  checks  were  drawn  and  paid. 
iTmfed  States  v.  Fish,  24  Fed.  Eep.  585;  U.  S.  v.  Harper, 
33FedEep,  484,485. 

After  it  was  shown  in  evidence  that  all  the  checks  drawn 
by  defendant  for  said  plantation,  including  the  check  men- 
tioned in  the  second  count  of  the  indictment,  were  paid 
from  the  general  funds  of  the  bank,  defendant  objected 
thereto  on  that  ground,  and  moved  to  exclude  the  same 
from  the  jury.  Under  the  construction  of  the  statute 
adopted  by  us  in  this  case,  the  general  funds  of  the  bank 
constituted  money  "in  the  possession  of  such  bank,  or  de- 
posited therein,"  within  the  terms  of  the  statute  and  the 
indictment.  The  objection,  therefore,  was  not  well  taken, 
and  there  was  no  error  in  the  action  of  the  court  in  over- 
ruling it. 

The  several  objections  to  the  testimony  showing  that  de- 
fendant, on  the  3d  day  of  January,  1891,  gave  the  joint 
paper  of  his  brother  and  himself  for  $6,692.08  to  close  up 
or  balance  the  Russell  county  plantation  account  on  the 
books  of  the  bank  for  1890,  and  to  the  evidence  showing 
that  this  paper  was  never  paid,  and  to  the  evidence  that  de- 
fendant and  his  brother  were  insolvent,  have  no  merit. 
These  were  facts  cognate  to  the  main  fact,  and  bearing  on 
the  (question  of  intent;  the  proof,  therefore,  was  properly 
admitted. 

The  objection  to  the  evidence  showing  that  the  Bussell 
county  plantation  belonged  to  the  wife  of  defendant  and  his 
brother  s  wife  jointly,  was  properly  admitted;  but  whatever 
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force  there  may  have  been  in  the  objection  to  this  testimony 
v^hen  it  was  offered,  the  objection  was  cured  by  the  subse- 
quent testimony  of  the  defendant  himself,  that  he  was 
personally  interested  in  the  control  and  management  of  the 
plantation. 

There  was  objection  by  defendant  to  the  testimony  offered 
by  the  State  showing  the  deed  of  assignment  made  by  the 
bank  in  March,  1891,  and  showing  by  the  trial  balance  of 
March,  1891,  the  condition  of  the  assets  and  liabilities  of 
the  bank  at  the  time  of  the  assignment;  that  the  bills  re- 
ceivable book  had  not  been  in  possession  of  the  bank  since 
the  year  1887,  and  that  a  fruitless  search  was  made  for  it 
after  the  assignment;  that  a  large  part  of  the  entries  of  the 
old  book  were  brought  forward  into  the  new  book  by  the 
book-keeper,  who  knew  nothing  of  the  several  items  so 
brought  forward;  that  said  book  on  March  15,  1891,  showed 
bills  receivable  to  the  amount  of  $233,010.94;  that  certain 
claims  against  defendant  individually,  and  jointly  with  his 
brother,  and  also  against  Rhodes,  the  cashier,  were  included 
in  said  amount;  that  the  bank  re-discounted  with  New  York 
banks  $75,000.00  of  paper  made  by  defendant  and  his 
brother  on  collaterals  furnished  by  the  McNab  Bank  and 
the  defendant,  and  which  were  insufficient  to  pay  the  paper; 
that  the  trial  balance  book  showed  a  surplus  of  $20,000  on 
March  30th,  1891;  that  the  bank  at  the  time  of  its  assign- 
ment owed  its  depositors  more  than  $100,000,  and  to 
other  creditors  an  additional  $100,000,  or  more,  and 
showing  its  assets  at  the  time  of  its  suspension;  that 
Rhodes,  the  cashier,  drew  out  of  the  bank  six  or  eight 
thousand  dollars,  in  different  amounts,  and  that  defendant's 
said  brother  was  likewise  largely  indebted  to  the  bank,  and 
that  he  was  insolvent;  that  defendant,  his  brother,  his  son 
and  Rhodes  were  the  stockholders  of  the  bank,  and  the 
amount  of  stock  owned  by  each';  that  the  checks  offered  in 
evidence  were  all  the  checks  found  after  the  assignment  in 
the  case  kept  by  the  bank  for  cancelled  checks;  that  the 
Russell  county  plantation  had  a  credit  in  1887  of  $2,345.00; 
and  the  testimony  that  defendant's  wife  was  solvent  when 
the  draft  for  $7,480.00  was  discounted  for  the  Russell  county 
place.  All  this  testimony  was  within  the  legitimate  range 
of  proof  in  this  case,  and  from  which,  in  connection  with 
the  other  proof,  it  was  for  the  jury  to  consider  whether 
there  was  a  scheme  to  get  the  money  of  the  bank,  which  de- 
fendant is  charged  in  the  indictment  with  having  embezzled, 
into  defendant's  possession,  by  fraud  and  for  nis  own  use. 
It  is  true  the  defendant  is  not  indicted  for  wrecking  the 
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bank,  nor  for  making  false  entries  in  the  books,  nor  for  con- 
spiring with  the  other  officers  of  the  bank  to  misapply  its 
funds,  nor  is  he  punishable,  under  this  indictment,  lor  the 
several  acts  of  his  brother  and  Ehodes  in  appropriating  the 
money  of  the  bank  to  their  own  use;  but  the  above  men- 
tioned facts,  in  connection  with  the  other  proof,  all  show  a 
kMdg  course  of  unlawful  dealing  in  the  affairs  and  manage- 
ment of  the  bank,  of  which  defendant,  as  its  president,  could 
not  have  been  ignorant,  and  which  could  not  have  occurred 
without  his  participation,  and  which  may  shed  light  on  the 
motives  and  intent  influencing  him  in  the  admitted  appro- 

5 nation  to  his  own  use  of  the  money  shown  to  have  been 
rawn  out  by  him  on  said  checks,  including  the  one  on 
which  the  indictment  is  based. — ^Whar.  Crim.  Ev.  §  §  38,  46; 
6  Amer.  &  Eng.  Encv.  of  Law,  501,  503. 

The  tendency  of  the  evidence  is  to  show  that  defendant, 
when  the  failure  of  the  bank  occurred,  and  the  assignment 
was  executed,  had  withdrawn  the  funds  of  the  bank  on  his 
individual  account  to  about,  or  more  than,  the  amount  of 
his  subscription  to  the  capital  stock  of  the  bank;  that 
Rhodes,  the  cashier,  had  done  the  same;  and  that  W.  N. 
Reeves,  while  drawing  out  proportionally  less  than  the 
others,  had  obtained  about  $10,000  on  his  individual  ac- 
count, and  over  $18,000  jointly  with  his  brother,  and,  so  far 
as  the  testimony  shows  to  the  contrary,  these  large  sums 
were  obtained  by  these  managing  officers  of  the  bank  with- 
out any  security.  Furthermore,  there  is  nothing  in  the 
testimony,  or  of  which  the  court  can  take  judicial  notice, 
showing  any  unusual  disaster  or  convulsion  m  the  banking 
or  general  business  of  the  country.  Yet  there  is  no  ex- 
planation in  the  testimony  of  the  cause  or  causes  which 
produced  the  failure  and  consequent  assignment  of  this 
Dank. 

These  facts  can  not  be  disregarded  in  determining  the 
question  of  defendant's  guilt  or  innocence,  but  must  he  con- 
sidered in  their  relation  to  all  the  other  testimony  in  the 
case ;  and  the  question  for  the  jury  is,  whether  upon  all  the 
facts  the  defendant,  while  he  was  an  officer,  agent,  clerk  or 
servant  of  the  bank,  fraudulently  converted  to  his  own  use, 
under  the  form  or  guise  of  loans,  or  by  any  means,  or  in 
any  manner  shown  by  the  testimony,  tlie  money,  property 
or  effects  belonging  to  the  bank,  or  in  possession  of  tne  bank, 
or  deposited  therein,  charged  in  the  indictment  to  have  been 
embezzled  by  him,  or  converted  to  his  own  use.  Embezzle- 
ment is  an  offense  that  may  be  consummated  in  any  manner 
capable  of  effecting  it,  but  it  must  distinctly  appear  that  the 
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defendant  acted  with  an  unlawful  intent  indicating  a  design 
to  defraud  the  bank — 6  Am.  &  Eng.  Encyc.  of  Law,  pp.  452, 
453,  455. 

Testimony  was  oflered  by  the  State,  and  objected  to  by 
defendant,  to  show  that  the  wives  of  defendant  and  his 
brother,  J.  H.  Reeves,  were  worth  from  twenty-five  thousand 
to  thirty  thousand  dollars  each,  during  the  year  1890.  It 
was  competent  testimony,  not  as  raising  any  inference  that 
their  property  had  been  acquired  wrongfully  through  the 
connection  of  their  husbands  with  the  bank,  but  as  bearing 
upon  the  bona  fides  of  defendant  in  drawing  money  from  the 
bank  for  the  ostensible  purpose  of  running  the  plantation, 
when  his  wife  had  in  her  own  right  the  necessary  means 
therefor. 

The  testimony  offered  by  the  State,  and  objected  to  by 
defendant,  showing  that  the  Russell  county  plantation  was 
worth  from  $6,000  to  $9,0J0,  and  the  stock  and  farming  im- 
plements thereon  were  worth  $1,000,  was  competent  to  be 
considered  by  the  jury  in  connection  with  the  further  testi- 
mony that  the  amount  drawn  by  defendant  from  the  bank, 
ostensibly  for  supplies  and  labor  for  said  place  during  the 

fear  1890,  amounted  to  $6,692.08,  according  to  the  paper  of 
is  brother  and  himself  given  to  balance  the  account  for 
that  year,  and  amounting  to  over  nine  thousand  dollars,  if 
there  is  included  the  $2,345  to  the  credit  of  that  account  in 
1887.  From  these  facts,  it  was  permissible  for  the  jury  to 
draw  inferences  as  to  the  hyim  fides  of  defendant  in  drawing 
from  the  bank,  for  the  ostensible  purpose  of  paying  for  labor 
and  supplies  for  making  one  year  s  crop  on  said  place,  a  sum 
of  money  almost,   if  not  quite,  equal   to  the  value  of  the 

})lantation  itself,  and  accordingly  to  determine  from  these 
acts,  and  all  the  other  proof,  whether  the  manner  of  obtain- 
ing the  money,  and  the  professed  purpose  for  which  it  was 
obtained,  were  not  a  cloak  or  cover  to  some  ulterior  and 
wrongful  purpose. 

The  testimony  offered  by  the  State,  and  objected  to  by 
the  defendant,  snowing  how  the  door  of  the  bank  building 
was  arranged  with  reierence  to  defendant's  office,  and  the 
door  from  defendant's  office  into  the  office  of  the  bank's 
attorney,  and  the  condition  of  such  doors  ten  or  eleven  days 
after  the  bank  assigned  and  the  assignee  had  taken  charge, 
is  stated  with  such  vagueness  and  obscurity  in  the  record 
that  it  does  not  appear  what  the  testimony  on  that  subject 
was.  We  can  not  see  that  the  defendant  was  not  injured  by 
its  introduction ;  on  the  contrary,  its  natural  effect,  probably, 
was  to  prejudice   his  case  before  the   jury.     It  was  irrele- 
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vant  and  incompetent  testimony,  and  should  have  been  ex- 
cluded. 

The  testimony  offered  by  the  State,  and  objected  to  by 
defendant,  that  the  defendant's  brother  had  a  private  box  in 
the  bank  building  but  not  in  the  vault,  and  that  said  box 
contained  no  assets  of  the  bank,  and  that  defendant's  brother 
removed  said  box  from  the  building  on  the  night  of  March 
30th,  1891,  without  defendant's  knowledge  or  consent,  was 
not  relevant  to  any  issue  in  this  case.  There  is  nothing  in 
the  testimony  to  show  what  the  box  in  fact  contained,  or  tnat 
defendant  had  access  to  it  while  it  was  kept  in  the  bank,  or 
that  it  had  any  connection  with,  or  relation  to  defendant's 
transactions  with  the  bank ;  and  the  statement  that  it  was 
removed  by  defendant's  brother  on  the  night  before  the  as- 
signment, without  defendant's  knowledge,  relieves  the  latter 
from  any  unfavorable  inference  to  be  drawn  from  his  broth- 
er's act.     This  testimony  should  have  been  excluded. 

We  have  now  considered  all  the  objections  arising  on  the 
testimony,  and  it  remains  to  take  up  the  several  charges 
requested  by  defendant  and  refused  by  the  court. 

The  charges  numbered  first,  second,  third,  fourth,  and 
eleventh,  in  the  form  which  they  were  requested  by  defend- 
ant, confine  and  limit  the  question  of  fraudulent  intent  to 
the  time  of  the  receipt  by  the  defendant  of  the  money  of 
the  bank  which  he  is  charged  with  having  embezzled.  The 
fraudulent  intent,  which  is  a  necessary  ingredient  of  every 
offense  of  embezzlement,  is  the  fraudulent  intent  with  which 
the  money  or  property  is  apmyjpriated  to  the  iise  of  the  party 
charged.  In  this  case,  if  there  was  any  embezzlement,  or 
fraudulent  conversion  of  the  bank's  money  by  the  defend- 
ant, it  must  necessarily  have  been  in  and  upon  the  receipt 
of  the  money  drawn  on  defendant's  check,  so  that  here  the 
receipt  of  the  money  and  the  appropriation  of  the  money 
were  one  and  the  same  act.  As  applied  to  the  testimony  in 
this  case,  therefore,  these  charges  are  not  open  to  the  ob- 
jection that  they  limit  the  inquiry  as  to  defendant's  intent 
to  the  time  of  the  receipt  by  him  of  the  money  he  is  charged 
with  having  embezzled.  N'or  are  the  first,  second  and  third 
charges  vicious  in  any  other  respect.  They  should  have 
been  given  as  requested,  and  their  refusal  was  error. 

The  effect  of  the  fourth  charge,  had  it  been  given,  would 
have  been  to  unduly  emphasize  the  testimony  in  the  case 
exculpating  in  its  nature,  to  the  practical  exclusion  from  the 
consiaeration  of  the  jury  of  the  testimony  which  is  incrim- 
inating in  its  tendency.  This  charge,  furthermore,  invades 
the  province  of  the  jury.     There  is  no  absolute  duty  imposed 
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by  law  on  the  jury  to  believe  that  phase  of  the  evidence  most 
favorable  to  the  defendant  rather  than  that  the  tendency  of 
which  is  to  show  his  guilt.  It  is  for  the  jury  to  determine 
from  all  the  evidence  whether  they  are  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  guilt,  "and  what  con- 
viction such  evidence  shall  produce  on  tneir  minds,  or  which 
theory  will  they  accept." — FonviUev,  State^  91  Ala.  39;  MifcJi- 
ell  V.  State,  94  Ala.  68;  Skipper  v.  Beeves,  93  Ala.  332.  This 
charge  was  properly  refuseo. 

The  fifth  and  thirteenth  charges  asked  by  defendant  are 
faulty  in  that  they  altogether  ignore  the  bona  fides  with  which 
the  money  may  have  been  loaned  by  the  officers  of  the  bank 
to  the  defendant,  notwithstanding  the  loan  may  have  been 
made  by  them  "in  the  usual  way  and  manner  of  doing  busi- 
ness by  said  bank,"  and  was  known  to  the  ministerial  officers 
of  the  bank.  They  withdraw  from  the  consideration  of  the 
jury  the  question  whether  the  defendant  and  the  other  offi- 
cers of  the  bank  resorted  to  the  ordinary  and  usual  form  of 
a  loan  in  order  to  cloak  or  cover  up  a  fraudulent  purpose  to 
enable  defendant  to  appropriate  the  money  of  tne  bank  to 
his  own  use.  They  also  ignore  entirely  the  question  of  de- 
fendant's intent  in  obtaining  the  money.  There  was  no 
error  in  the  refusal  of  the  court  to  give  these  two  charges. 

The  sixth  charge  asked  by  the  defendant  was  properly 
refused  by  the  court  It  postulates  the  right  of  defendant 
to  an  acquittal  upon  the  fact  that,  at  the  time  of  discounting 
said  draft,  he  had  "no  intent  to  embezzle  the  same,  or  fraud- 
ulently convert  it  to  his  own  use,"  while  the  fact  is,  the  de- 
fendant is  not  charged  in  the  indictment  with  the  embezzle- 
ment or  fraudulent  conversion  of  said  draft.  If  the  funds 
of  the  bank  were  procured  by  the  discount  of  said  draft,  the 
embezzlement  would  have  been  of  the  funds,  and  not  of  the 
draft  which  defendant  himself  drew. — Jackson  v.  The  State^ 
76  Ga.  551.  The  charge  is,  also,  open  to  the  objection,  that 
it  limits  the  inquiry  as  to  defendant's  intent  to  the  time 
when  the  draft  for  $y  ,480  was  discounted,  to- wit,  June  26th, 
1890,  whereas  the  evidence  shows  that  the  money  defendant 
is  charged  with  having  embezzled  was  obtained  by  him  be- 
fore said  draft  was  discounted,  to- wit,  on  the  23d  day  of 
June,  1890.  Other  objections  to  this  charge  might  be  shown, 
but  it  is  unnecessary  to  consider  it  further. 

The  seventh  and  eighth  charges  assert  incorrect  proposi- 
tions of  law,  and  their  refusal  was  not  error.  They  ignore 
entirely  defendant's  intent  in  obtaining  the  loan,  and  rest 
his  right  to  an  acquittal  on  the  good  faith  of  the  officers  of 
the  bank  in  asking  the  loan.     They  also  withdraw  from  the 
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consideration  of  the  jury  much  of  the  material  testimony  in 
the  case. 

There  was  no  error  in  the  refusal  of  the  court  to  give  the 
ninth  and  tenth  charges  asked  by  defendant.  The  principles 
they  assert  are  not  in  harmony  with  the  construction  we 
have  placed  on  the  statute. 

The  bill  of  exceptions  states  that  the  court  consented  to 
give  the  twelfth  charge  asked  by  defendant,  and  wrote  on  it 
the  words,  "  Given,  Carmichael,  Judge ;"  and  then  by  mistake 
the  judge  handed  it  to  Ihe  clerk,  with  a  bundle  of  refused 
charges,  and,  consequently,. it  was  not  read  to,  or  considered 
by  the  jury.  The  bill  of  exceptions  recites:  "But  the 
court  gave  substantially  the  same  charge  generally,  and 
specifically  at  the  request  of  the  defendant."  The  charge,  as 
requested,  was  erroneous,  and  defendant  can  not  complain 
that  an  erroneous  charge,  although  in  fact  marked  given 
and  intended  to  be  given  by  the  court,  was  not  submitted  to 
the  consideration  of  the  iury.  The  charge  involves  the 
assertion  that,  if  the  defenaant  obtained  the  money  of  the 
bank  with  the  knowledge  ^nd  consent  of  its  managers,  he 
would  not  be  guilty,  although  at  the  time  of  so  obtaining 
the  money  he  may  have  had  no  intention  of  repaying  it  to 
the  bank.  It  does  not  assert  a  correct  proposition  of  law, 
and,  moreover,  its  tendency  was  to  mislead  the  jury. 

The  general  charge  for  d^efendant  was  properly  refused. 

The  ruling  of  the  Circuit  Court  on  defendant's  motion  for 
a  new  trial  is  not  revisable  in  this  court.  The  act  of  Feb- 
ruary 16, 1891  (Acts  1890-91),  is  limited  by  its  terms  to  civil 
cases.— ^faZA-^r  v.  The  State,  91  Ala.  76;  Jolly  v.  State, 
94  Ala.  19. 

For  the  errors  pointed  out  above,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Reversed  and  remanded. 


Pattison  v.  BragrST* 

Bill   in    Equity    by    Judgment  Creditor,   to  subject  Property 
Fraudulently  Conveyed  Iry  Debtor, 

1.  Conveyance  by  insolvent  or  embarrassed  debtor;  wJien  set  aside  at 
instance  of  creditor. — A  conveyance  of  his  property  by  an  insolvent  or 
embarrassed  debtor,  though  executed  with  Uie  fraudulent  intent  on 
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his  part  to  put  his  property  beyond  the  reach  of  his  creditors,  will  not 
be  set  aside  in  equity  at  their  instance,  unless  the  purchaser  partici- 
pated in  the  fraudulent  purpose,  or  had  knowledge  or  notice  thereof, 
actual  or  constructive ;  and  when  answer  on  oath  is  required  of  him, 
and  he  answers  fully  and  explicitly,  denying  all  knowledge  or  notice 
as  charged,  his  denials  must  prevail,  unless  the  testimony  adduced  is 
sufficient  to  overcome  them. 

2.  InconButent  prayers  for  relief;  relief  under  general  prayer. — If  a 
creditor,  filing  a  bill  to  set  aside  an  alleged  fraudulent  conveyance 
by  his  debtx)r,  and  to  subject  the  property  conveyed  to  the  payment 
of  his  debt,  may  also  ask,  in  the  alternative,  to  hold  the  purchaser 
liable  for  a  balance  of  purchase-money  paid  after  bill  filed  and  process 
served  (which  is  not  decided),  he  can  not  have  that  relief  unaer  the 
general  prayer. 

Appeal  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  Thos.  W.  Coleman. 

The  bill  in  this  case  was  filed  on  the  2d  July,  1887,  by 
Thomas  H.  Pattison,  as  a  judgment  creditor  of  Thomas 
Bragg,  against  said  Thomas  Bragg,  Willis  Bragg,  Robert  J. 
Carson,  and  others ;  and  sought  to  set  aside  a  conveyance 
of  his  property  executed  by  said  Thomas  Bragg  to  Willis 
Bragg,  who  was  his  younger  brother,  and  to  said  Carson, 
who  was  his  cousin,  and  to  subject  the  property  to  the  satis- 
faction of  the  complainant's  delit,  which  was  evidenced  by 
two  judgments  recovered  against  him  as  surety  for  said 
Thomas  iBrag^,  and  which  he  nad  paid,  taking  an  assignment 
of  them  to  himself,  and  having  an  execution  afterwards 
returned  "No  property  found.*  One  of  said  judgments 
was  rendered  on  the  26th  May,  and  the  other  on  the 
2d  June,  1887 ;  but,  in  each  case,  the  action  was  commenced 
in  November,  1886,  and  the  judgment  was  by  default  The 
deed  assailed  for  fraud  was  datea  May  16th,  1887,  and  recited 
the  payment  of  $2,750  as  its  consideration;  the  property 
conveyed  consisting  of  one  lot  or  more  in  the  town  of 
Camden,  on  which  tnere  was  a  livery-stable,  and  a  tract  of 
land  containing  about  250  acres,  adjoining  the  corporate 
limits  of  said  town,  on  which  there  was  a  growing  crop  of 
corn  and  cotton ;  but  this  property  was  incumbered  with 
two  mortgages,  which  were  recognized  and  mentioned  in  the 
conveyance  to  said  Willis  Bragg  and  Carson.  On  the  same 
daj  this  conveyance  was  executed,  Thomas  Bragg  sold  to 
said  Willis  Bragg  and  R  J.  Carson  the  horses  and  mules  on 
the  land,  the  farming  implements,  and  all  of  his  other  per- 
sonal property  not  exempt  from  levy  and  sale  under  legal 
process ;  and  the  bill  assailed  the  validity  of  this  sale,  as 
being  part  of  one  and  the  same  transaction.  The  bill 
alleged  that,  at  the  time  the  conveyance  was  executed  and 
the  sale  made,  Thomas  Bragg  was  financially  embarrassed, 
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if  not  insolvent;  that  the  conveyance  included  all  of  his 
property  which  was  subject  to  levy  and  sale  under  execu- 
tion; that  the  property  conveyed  was  worth  at  least  $5,000; 
that  the  conveyance  was  executed  by  the  grantor  with  the 
frandalent  purpose  of  putting  his  property  beyond  the 
reach  of  his  creditors,  in  view  of  the  suits  then  pending 
a^inst  him,  in  which  the  judgments  paid  by  complainant 
were  rendered ;  that  the  purchasers  had  knowledge  or  notice 
of  said  debtor's  financial  condition,  and  participated  in  his 
fraudulent  intent ;  and  that  the  recited  consideration  was  ficti- 
tious in  whole  or  in  part.  Answers  on  oath  were  required, 
and  specific  interrogatories  annexed  to  the  bill  as  to  all  the 
details  of  transactions  between  the  parties. 

An  answer  on  oath  was  filed  by  Willis  Bragg,  containing 
full  answers  to  each  of  the  interrogatories ;  and  an  answer 
was  also  made  by  said  Carson,  which  was  duly  sworn  to, 
but  he  died  before  it  was  filed,  and  it  was  afterwards  filed 
by  his  widow  and  administratrix,  against  whom  the  cause 
was  revived,  as  a  part  of  her  answer.  Each  of  these 
answers  denied,  fully  and  explicitly,  any  knowledge  on  the 
part  of  the  respondents  of  said  Thomas  Bragg's  alleged 
fraudulent  purpose,  and  any  knowledge  or  notice  of  his 
indebtedness  beyond  the  two  mortgage  debts ;  alleged  that 
the  real  value  of  the  property  was,  as  estimated  in  the  con- 
tract, about  $3,400,  of  which  sum  $390  was  paid  in  cash,  a 
draft  for  $1,636  given  on  one  Nunnalee,  a  banker  who  lived 
in  Texas,  who  was  an  uncle  of  the  parties,  and  who  had 
promised  to  lend  them  $2,000  to  complete  the  purchase, 
and  the  balance  was  the  aggregate  of  the  two  mortgage 
debts ;  and  made  other  specific  statements  and  denials  in 
detail. 

On  final  hearing,  on  pleadings  and  proof,  the  Chancellor 
refused  to  set  aside  the  conveyance,  holding  that  the  evi- 
dence was  not  sufl&cient  to  overcome  the  denials  of  the  sworn 
answers ;  and  he  further  held  that  no  relief  could  be  granted 
as  to  the  $1,636  paid  on  the  draft  after  the  filing  of  the  bill, 
since  that  relief  would  be  inconsistent  with  the  prayer  of 
the  bill.  The  complainant  appeals,  and  assigns  the  decree 
as  error.  • 

J.  N.  Miller,  and  B.  Howard,  for  appellant. — (1.)  The 
fraudulent  intent  of  Thomas  Bragg,  the  deotor  and  grantor, 
is  not  controverted;  and  the   only  question  is,  whether  the 

grantees  participated  in   that   fraudulent    intent,   or    had 
nowledge  or  notice  thereof.     The  appellant  relies,  in  this 
connection,  on  the  relationship  between  the  parties,  their 
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intimate  association,  and  the  particular  circumstances  at- 
tending and  following  the  transaction,  as  developed  by  the 
evidence — the  hurried  visit  of  the  debtor  to  Texas,  his  quick 
return,  followed  by  his  kinsmen,  the  haste  with  which  the 
trade  was  consummated,  the  entire  change  it  worked  in  the 
business  of  the  several  parties,  and  the  uncertainty  in  the 
proof  as  to  the  consideration. —  Cranfmd  v,  Kirksei/,  55  Ala. 
282;  Lehmrm  v.  Kellf/,  68  Ala.  192;  Hodges  v.  Cokmmt,  76  Ala. 
173;  Bump  Fraud.  Conveyances,  3d  ed.,  55.  (2.)  The  pur- 
chasers, ii  entitled  to  protection  at  all,  can  only  claim  reim- 
bursement of  the  $390  paid  in  cash;  the  draft  for  $1,636  not 
being  paid  until  the  lapse  of  several  months  after  the 
service  of  process  in  this  case. — Bush  v.  Collins,  35  Kansas, 
535;  Ware  v.  Cur r if,  67  Ala.  274;  Sewing-Machine  Co,  v. 
Zeigler,  58  Ala.  221;  Wait's  Fraud.  Conveyances,  §  369.  That 
the  draft  was  revocable,  until  accepted  or  paid,  see  27  Ala. 
399;  77  Ala.  168,  330.  Relief  to  the  extent  of  this  $1,636  is 
not  inconsistent  with  the  special  prayor  of  the  bill,  and  may 
be  granted  under  the  general  prayer — it  varies  only  the 
degree  and  measure  of  relief. — Morroto  v.  Turney,  35  Ala. 
131-39. 

R  Gaillard,  and  S.  J.  Cummino,  contra. — (1.)  The  answers 
are  under  oath,  as  required  by  the  bill,  and  contain  very 
full  and  particular  denials  of  the  charges  of  fraud  and 
notice;  ana  these  denials  must  prevail,  unless  overcome  by 
the  positive  testimony  of  two  witnesses,  or  of  one  witness 
with  strong  corroborating  circumstances. — Cases  cited  in 
1  Brick.  Digest,  738,  §  1466;  53  Ala.  197;  67  Ala.  529;  66  Ala. 
517;  52  Ala.  554.  (2.)  The  fraudulent  intent  of  the  grantor 
does  not  ajflfect  the  purchasers,  unless  it  is  shown  that  they 
participated  in  it,  or  had  knowledge  of  facts  charging  them 
with  notice. — Crawford  v.  Kirksey,  55  Ala.  282;  JPickeit  v. 
Pipkin,  64  Ala.  520;  Bradley  v,  Ragsdale,  64  Ala.  558;  Hixiges 
V.  Coleman,  76  Ala.  103;  Shealy  v.  Edwards,  76  Ala.  176; 
Marshall  v,  Croom,  52  Ala.  554;  Borland  v.  Mayo,  8  Ala.  104. 
The  pendency  of  a  suit  is  not  constructive  notice  of  indebt- 
edness to  persons  who  are  not  parties  to  it. — Bump  Fraud. 
Con.,  38.  Fraud  is  not  to  be  presumed,  when  the  facts 
may  reasonably  consist  with  honest  intention. — Thames  v. 
Reml)ert,  63  Ala.  561;  Bailey  v,  Liften,  52  Ala.  282;  HarreU  v. 
Mitchell,  61  Ala.  271.  The  adequacy  of  the  consideration 
paid  being  fully  established,  the  fact  of  relationship  does 
not  establish  the  charge  of  fraud,  and  is  not  even  a  badge 
of  fraud. — Marshall  v.  Croom,  52  Ala.  554;  HichlKird  i\  AUefii, 
59  Ala.  283;  Barnard  v.  Davis,  54  Ala.  565.     (3.)  The  bill 
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sought  to  set  aside  the  sale  and  conveyance  on  the  ground  of 
fraud,  in  which  the  purchasers  were  said  to  have  partici- 
pated. If  the  complainant  had  established  his  case,  the 
purchasers  could  not  have  claimed  to  be  reimbursed  to  the 
extent  of  the  $390  paid  in  cash;  nor  can  the  complainant, 
even  by  an  amended  bill,  claim  relief  to  the  extent  of  the 
draft  for  $1,^^,— Gordon  v.  Tweedy,  71  Ala.  202;  Potter  v. 
Grade,  58  Ala.  303;  CaklweU  v.  King,  76  Ala.  129. 

STONE,  C.  J. — We  have  examined  the  pleadings  and  testi- 
mony in  this  case  with  creat  care.  We  agree  with  the 
chancellor  in  finding  that  Thomas  Bragg's  intent  in  selling 
and  conveying  his  property  to  Willis  Bragg,  his  brother, 
and  to  Carson,  his  cousin,  was  fraudulent;  and  if  he  alone 
were  concerned,  we  would  not  hesitate  to  declare  the  prop- 
ertv  subject  to  Pattison's  claim. — Borland  i\  Mayo,  8  Ala. 
lOf;  Marshall  v,  Croom,  52  Ala.  554;  Crancf'ord.  v.  Kirksey, 
55  Ala  282;  Hubbard  v.  Allen,  59  Ala.  283;  Donegan  v,  Davia, 
66  Ala.  362;  Lehman  v  Kelly,  68  Ahu  192;  Hodges  v,  Coleman, 
76  Ala.  103.  But  the  complainant  in  his  bill  called  for  a 
sworn  discovery  from  the  purchasers,  and  propounded  to 


he  provided  for  in  his  sale  to  them.  They  equally  denied 
all  participation  in  any  and  all  fraudulent  intent  on  the  part 
of  Thomas  Bragg,  if  he  entertained  such  intent.  The  testi- 
mony fails  to  overcome  these  denials,  and  it  results  that  in 
this  ijhase  of  the  case  complainant  must  fail. 

It  is  contended  here  that,  if  complainant  fails  in  this 
leading  aspect  of  his  case,  then  he  is  entitled  to  recover  the 
amount  of  his  claim  out  of  the  sixteen  hundred  dollars  of 
purchase-money,  which  Willis  Bragg  and  Carson  owed  when 
this  bill  was  filed  and  process  served  on  them.  A  sufficient 
answer  to  this  contention  is,  that  the  bill  contains  neither 
averment  nor  prayer  which  could  raise  that  issue,  even  if  it 
be  conceded  such  purpose  could  be  conjoined  with  the  main 
object  of  the  hill.— Caldivea  v.  King,  76  Ala.  149;  Coffey  v. 
Xarivood,  81  Ala.  512;  Parsons  v.  Johnson,  84  Ala.  254;  ohealy 
V.  Edwards,  78  Ala.  176. 

The  decree  of  the  chancellor  is  in  all  respects  affirmed. 
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Trager^  Caninan  &  €o.  v.  Feible- 
man. 

Contest  of  Claim  of  Exemption. 

1.  Claim  of  exemption  to  property  levied  ov ;  waivtr  iff  accompanying 
inventory. — When  a  claim  of  exemption  is  interposed  to  personal 
property  on  which  an  attachment  has  been  levied,  it  should  be  accom- 
panied with  a  statement  of  all  the  defendant's  other  personal  prop- 
erty, rhonfg  in  action,  <&c.  (Code,  ^  2521,  2625) ;  but  the  want  of  such 
statement  is  waived,  if  the  plaintiff,  without  objecting  to  the  suffi- 
ciency of  the  claim,  makes  a  written  demand  for  an  inventory. 

2.  Jifxue  cuntealiiHj  ctmiu  oj  eXftnplion ;  error  without  injury. — On  a 
contest  of  a  claim  of  exemption  to  personalty,  an  issue  being  formed 
under  the  direction  of  the  court,  in  which  the  plaintiffs  allege  that 
the  property  levied  on  is  subject  to  their  attachment,  and  is  not  by 
law  exempted  to  the  defendant,  this  properly  presents  the  question 
to  be  tried,  namely,  whether  the  defendant  has  property,  money  or 
effects  not  included  in  his  inventory  ;  and  if  there  is  error  in  the  re- 
fusal of  the  court  to  reijuire  the  defendant  to  join  in  other  special 
issues  tendered  by  plaintiffs,  it  is  error  without  injury. 

3.  Evidence  on  igi^ur  nit  to  omnerMp  oj  money. ^On  the  trial  of  an 
issue  contesting  a  debtor's  claim  of  exemption  to  property  on  which 
an  attachment  nas  been  levied,  plaintiffs  naving  proved  that  he  re- 
ceived a  considerable  sum  of  money  for  goods  sold  a  few  days  before 
the  levy  of  the  attachn.ent,  it  is  permissible  for  him  to  show  that, 
when  the  written  demand  for  an  inventory  was  made  on  him,  he  had 
already  used  the  money  in  the  payment  of  other  bona  fiite  debts. 

4.  Jjittvogftion  of  prop*'rty  by  defendant  in  attachment  claiming  exemp- 
tion,— When  a  defendant  in  attachment  claims  as  exempt  the  specific 
property  levied  on,  and  his  claim  is  contested  by  the  attaching  cred- 
itor, he  is  not  thereby  deprived  of  the  right  to  prefer  other  bona  fidt 
creditors,  and  to  pay  their  debts  with  any  other  property ;  but  a  gift, 
or  fraudulent  disposition  of  his  property,  is  void  as  against  plaintiffs 
and  other  existing  creditors. 

5.  Deposit  of  money  with  third  per>tun^  for  creditor. — If  a  debtor  de- 
posits money  with  a  third  person,  instructing  him  to  pay  it  to  another, 
no  present  consideration  passing,  the  ownership  of  the  money  re- 
mains in  the  debtor  himself  until  the  beneficiary  ratifies  the  act  by 
accepting  the  money,  or  otherwise  placing  the  depositary  in  a  position 
which  might  result  in  prejudice  to  him  by  a  revocation  of  the  act ; 
and  a  ratification  in  such  case  relates  back  to  the  date  of  the  deposit, 
changing  the  ownership  from  that  time. 

6.  t^ame;  garnishment  aganmt  depositary ;  ownership  of  money  deposited. 
The  ownership  of  the  money  so  deposited  remaining  in  the  deotor,  it 
is  subject  to  garnishment  in  the  hands  of  the  depositary  :  and  if  the 
debtor  files  an  inventory  of  his  property,  on  a  contest  of  his  claim  of 
other  property  as  exempt,  while  the  money  is  yet  in  the  hands  of  the 
depositary,  it  may  be  that  he  should  include  it,  stating  the  facts ;  but, 
if  the  money  has  been  paid  over  to  the  creditor  before  demand  for  an 
inventory  is  made,  the  attaching  creditor  can  not  complain,  nor  insist 
that  it  be  estimated  as  a  part  of  the  debtor's  property. 
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Appk\l  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  John  Moore. 

G.  B.  Johnston,  and  J.  H.  Stewart,  for  appellants,  cited 
(VJenifin  if-  Carroll  v.  Hatcher^  77  Ala.  217;  Clark,  Austin 
(f  Smith  i\  Cilleif,  36  Ala.  652 ;  Brooks  i\  HUdreth,  22  Ala, 
m\  Sterrett  r.  MK  87  Ala.  472;  Wiml  v.  McCain,  7  Ala, 
SOO:  WUliains  v.  Jones,  77  Ala.  294;  5  Amer.  St.  391; 
1  Greenl.  Ev.,  §  119;  Drake  on  Attachment,  S$  525;  McCrartj 
r.  Cluifse,  71  Ala.  540;  Donaldson  v.  Waters,  30  Ala.  175; 
Hill  r.  Hill,  10  Ala.  527. 

Pitts  &  Harwood,  contra,  cited  Governor  t\  Caynithell, 
17  Ala.  574;  \Va<jner  v.  Simmoyis,  61  Ala.  146;  liei/nolds  v, 
htthard,  11  Ala.  531 ;  Chapman  v.  Lee,  47  Ala.  1 50 ;  1  Araer. 
A-  Eng.  Encyc.  Law,  429 ;  Blevins  v.  Pope,  7  Ala.  371 ;  Drake 
ou  Attachments,  §  221 ;  Wade  on  Attachments,  ^  29. 

CLOPTON,  J. — ^An  attachment  sued  out  by  the  appel- 
lants against  the  appellee,  January  1,  1 890,  was  levied  the 
next  day  on  certain  personal  property.  On  the  same  day, 
ai)i)ellee  filed  with  the  officer  levying  the  process  a  verified 
ciAim  to  the  property'  as  exempt  under  section  2521  of  the 
Tode.  Notice  thereof  having  been  given  to  the  plaintiffs, 
they  instituted  a  contest  of  the  claim,  in  the  mode  pre- 
scribed by  the  statute.  It  may  be  conceded  that  the  claim 
nf  exemption  filed  with  the  oflficer,  not  having  been  accom- 
panied by  a  statement  of  personal  property,  choses  in  action 
ami  money,  as  required  by  section  2521,  was  insufficient. 
Instead  of  objecting  thereto  on  this  ground,  plaintiffs  made 
a  written  demand  upon  defendant,  August  16,  1890,  to  file 
in  the  Circuit  Court  a  full  and  complete  inventory  of  all  his 
personal  property,  except  such  as  is  specially  exempt  from 
levj  and  sale,  all  moneys,  debts  and  choses  in  action  belong- 
\hg  to  him,  or  in  which  he  is  beneficially  interested.  By 
the  written  demand  under  section  2525,  the  plaintiffs  waived 
the  objection  to  the  sufficiency  of  the  claim  of  exemption. 
Tnnsmere  v.  Buckland,  88  Ala.  312. 

Defendant  having  filed  an  inventory  in  answer  to  the  de- 
mand, an  issue  was  formed  under  the  direction  of  the  court, 
the  plaintiffs  alleging  that  the  property  levied  on  "is  subject 
to  the  plaintiffs'  attachment  in  this  case,  and  is  not  exempted 
by  law  to  the  defendant."  The  real  issue  in  such  contest  is, 
whether  the  claimant  had  other  personal  property,  or  choses 
iu  action  or  money,  not  embraced  in  the  inventory.  But  it 
is  unnecessary  to  consider  the  propriety  of  the  ruling  of  the 
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court  refusing  to  require  defendant  to  join  in  the  special 
issues  tendered  by  plaintiffs.  Under  the  general  issue  as 
formed,  they  were  allowed  and  had  the  fuU  benefit  which 
they  could  have  deriTed  frouk  the  special  issues ;  and  the 
refusal,  if  erroneous,  is  error  without  injury. 

Plaintiffs  having  introduced  evidence  showing  that  de- 
fendant, shortly  before  the  issue  of  the  attachment,  received 
money  for  goods  sold,  and  had  a  considerable  sum  in  his 
possession,  it  was  competent  for  him  to  show  that  he  had 
appropriated  the  money  to  the  payment  of  debts  justly  due 
by  him.  The  evidence  was  relevant  to  the  issue,  whether 
the  money  belonged  to  him,  or  was  in  his  possession,  when 
the  written  demand  for  an  inventory  was  made. 

It  is  shown  that  on  January  1,  1890,  the  same  day  on 
which  the  attachment  was  issued,  defendant  handed  to  his 
clerk,  who  is  his  brother,  a  sum  of  money — $950 — which  he 
directed  him  to  pay  to  his  mother  and  brother  on  account 
of  debts  which  he  owed  them  respectively,  and  get  their 
receipts  for  the  same.  The  clerk  was  not  tne  agent  of  the 
mother  or  brother  to  collect  the  money,  and  did  not  pay  it 
to  either  of  them  until  the  latter  part  of  January,  when  he 
went  to  Meridian  and  Vicksburg,  where  they  respectively 
resided.  The  justness  of  the  debts  is  not  controverted. 
The  court  substantially  charged  the  jury,  if  defendant  was 
justly  indebted  to  his  mother  and  brother  in  the  sums 
stated,  and  paid  the  money  to  his  clerk,  in  good  faith,  be- 
fore the  levy  of  the  attachment,  for  the  purpose  of  paying 
the  debts,  and  the  clerk  paid  the  same  to  the  mother  and 
brother  after  the  levy  of  the  attachment,  and  the  same  was 
received  by  them  in  payment  of  their  respective  debts,  this 
was  a  ratification  of  the  payment  of  the  money  to  the  clerk, 
and  the  jurj^  must  find  for  the  defendant  Charges  were 
asked  by  plaintiffs  asserting  the  contrary  proposition,  which 
were  refused. 

Plaintiffs  contend,  that  merely  placing  the  money  in  the 
hands  of  the  clerk,  with  a  request  that  he  pay  it  to  specified 
creditors,  did  not,  ipmfacto^  change  the  ownership ;  that  the 
request  was  revocable,  at  the  option  of  the  defendant,  until 
the  money  was  paid  to  the  creditors,  or  they  ratified  the 
payment  to  the  clerk ;  and  they  could  not  ratify  the  payment 
after  the  issue  and  levy  of  the  attachment,  so  as  to  cut  off 
the  right  of  plaintiffs  to  subject  it  to  their  demand ;  hence, 
that  tne  money  not  having  been  paid  to  the  creditors,  and 
there  being  no  ratification  until  after  the  levy  and  issue  of 
the  attachment,  the  money  must  be  estimated  in  ascertain- 
ing the  amount  of  the  exemption  to  which  defendant  is  enti- 
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tied,  and  be  deducted  from  his  claim  of  exemptions,  as  pro- 
vided by  section  2531. 

The  well  settled  rule  is,  that  when  one  person  delivers 
money  to  another,  accompanied  by  a  mere  request,  without 
any  present  valuable  consideration,  to  pay  it  to  a  third 
person,  such  request  does  not,  of  itself,  change  the  owner- 
ship of  the  money. — Coleman  v.  Hatcher,  77  Ala.  217.  But, 
if  tne  money  is  subsequently  paid  to  such  third  perpon,  and 
he  receives  it  in  payment  of  his  debt,  this  is  a  ratification 
of  the  unauthorized  act,  which  operates,  by  relation,  to 
change  the  ownership  of  the  money  as  of  the  time  of  its 
delivery  to  the  receiver. — Brooks  v,  Hildreth,  22  Ala.  469. 
Until  such  payment  or  ratification,  or  until  the  depositary 
has  entered  into  some  arrangement  with  the  creditor,  by 
which  he  is  brought  under  obligation  to  hold  the  money  for 
him,  and  by  which  he  would  be  prejudiced  by  a  revocation 
of  the  original  direction,  the  money  is  subject  to  garnish- 
ment in  his  hands. 

The  mere  selection  and  claim  of  certain  property  as 
exempt,  though  levied  on  by  attachment  or  execution,  does 
not  deprive  tne  defendant  of  the  right  to  prefer  creditors, 
and  apply  any  property  he  may  own,  not  levied  on,  to  the 

1)ayment  of  their  just  debts. —  )Veiss  v.  Levy,  69  Ala  209.  If 
le  has  other  property  or  money  which  may  be  subjected  to 
his  debts,  it  is  incumbent  on  the  attaching  or  execution 
creditor  to  reach  and  subject  it  by  legal  process.  Plaintiffs 
had  the  right  to  garnishee  the  clerk,  and  thereby  inter- 
cept the  payment  of  the  money  to  the  mother  and 
brother;  but  failing  to  do  so,  they  acquired  no  lien 
on  the  money,  and  its  application  to  the  uses  origi- 
nally intended — the  payment  of  their  debts — offended 
no  rights  of  plaintiffs;  no  rights  of  theirs  intervened, 
so  as  to  prevent  a  ratification  from  having  the  same 
force  and  effect  as  previous  authority  to  collect  the 
money.  Of  course,  this  rule  has  no  application,  if  the  de- 
fendant thereby  attempted  a  fraudulent  disposition  of  the 
money  as  against  his  existing  creditors.  It  may  be  that,  had 
the  defendant  filed  an  inventory  when  he  filed  his  claim  of 
exemption  with  the  officer,  such  inventory  should  have  em- 
braced the  money  in  the  hands  of  the  clerk,  which  had  not 
then  been  paid  to  the  creditors,  stating  the  facts.  It  had, 
however,  been  paid  over  when  the  written  demand  was 
made  for  an  inventory.  In  such  case,  the  issue  is  not, 
whether  the  money  belonged  to  defendant  at  the  time  he 
filed  his  claim  of  exemption,  but  whether  it  belonged  to  him 
when  the  written  demand  to  file  an  inventory  in  the  Circuit 
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Court  was  made  under  section  2525.  The  money  having 
been  paid  to  the  mother  and  brother,  and  received  by  them 
in  payment  of  their  debts,  before  the  written  deniand,  can 
not  be  estimated,  if  their  debts  be  just,  in  ascertaining  the 
amount  of  the  exemption  to  which  defendent  is  entitled,  nor 
deducted  from  his  claim  of  exemption. 

But  there  is  evidence  tending  to  show  that  defendant 
stated  to  witness,  the  day  before  the  attachment  w^as  issued, 
that  he  had  between  three  and  four  hundred  dollars  worth 
of  accounts,  which  he  intended  to  give  his  niece.  These 
accounts,  if  he  in  fact  had  them  at  that  time,  and  had  made 
no  proper  disposition  of  them,  should  have  been  included  in 
his  inventory;  a  gift  of  them  to  his  niece  would  have  been 
fraudulent  as  against  the  plaintiflfs.  The  charge  under  con- 
sideration instructs  the  jury  that  on  the  hypothesized  facts 
therein  stated  they  must  find  for  the  defeMant.  This  con- 
clusion excluded  from  the  consideration  of  the  jury  whether 
the  defendant  had  accounts  which  he  should  have  included, 
but  had  failed  to  embrace  in  his  inventory,  though  he  may 
in  fact  have  given  them  to  his  niece  after  filing  his  claim 
of  exemption.    For  this  reason  the  charge  is  erroneous. 

Reversed  and  remanded. 


95     (U 
114      TQ 


Irwin  V.  Everson. 

Bin  in  Equity  for  Settlement  of  Partnership  Accounts. 

1.  Receiver  between  parUers. — In  a  suit  for  the  settlement  of  part- 
nership accounts,  a  receiver  will  not  be  appointed  at  the  instance  of 
complainant,  when  the  defendant,  who  has  possession  of  all  the 
property  alleged  to  belong  to  the  partnership,  denies  the  existence  of 
any  partnership,  and  is  entirely  solvent  and  able  to  respond  in 
damages. 

Appeal  from  the  Chancery  Court  of  Elmore. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  15th  of  December, 
1890,  by  George  E.  Everson  against  Robert  L.  Irwin,  and 
prayed  the  dissolution  of  an  alleged  partnership  between 
the  parties,  a  settlement  of  the  partnership  accounts,  and 
the  appointment  of  a  receiver  to  take  custody  of  all  the 
partnership  property  and  eflfects.   The  chancellor  appointed 
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a  jeceiver  after  answer  filed,  in  which  the  defendant  denied 
the  existence  of  any  partnership  between  him  and  the  com- 
plainant; and  this  decretal  order  is  here  assigned  as  error. 

H.  C.  Bullock,  and  J.  T.  Holtzolaw,  for  appellant,  cited 
High  on  Receivers,  §§  476-78;  Bard  v.  Bingnajn,  54  Ala. 
463;  Briarfield  Iron  Works  i\  Foster,  55  Ala  636;  Handle  v. 
Carter,  62  Ala  96;  Htiglies  v,  Hatchett,  55  Ala.  631;  Scott  v. 
Ware,  65  Ala.  174. 

Wm.  S.  Thorington,  and  Jno.  M.  Chilton,  contra,  cited 
High  on  Receivers,  2d  ed,  i$  479;  2  Lindley  on  Partnership, 
561;  1  Bates  on  Partnership,  §  86;  Hottenatein  v.  dmrad, 
9  Kans.  440. 

McCLELLAN,  J. — This  appeal  is  prosecuted  from  an  in- 
terlocutory order  appointing  a  receiver  of  the  partnership 
alleged  to  exist  between  Everson,  the  complainant,  and  the 
defendant  Irwin.  The  fact  of  partnership,  alleged  in  the 
bill,  is  denied  by  the  answer;  and  on  the  application  of  com- 
plainant for  the  appointment  of  a  receiver  affidavits  were 
submitted  on  both  sides  of  the  issue  thus  made.  Moreover, 
it  is  manifest,  indeed  is  admitted,  that  the  contemplated  co- 
partnership was  never  consummated  as  to  that  part  of  its 
subject-matter  which  consisted  of  realty,  for  the  want  of 
articles  in  writing  signed  by  the  parties;  and  it  may  be  that 
the  alleged  contract,  even  conceding  one  to  have  been 
entered  into  by  parol,  will  have  to  be  taken  as  an  entirety 
in  such  sort  that  it  can  not  be  upheld  as  to  the  personalty 
and  avoided  as  to  the  realty.  It  is  not  necessary  for  us, 
however,  to  decide  either  the  issue  of  fact  as  to  the  exist- 
ence of  any  contract  or  copartnership,  or  the  question  of 
law  as  to  the  efifect  of  the  failure  of  the  alleged  arrang^ement 
as  to  the  land  upon  that  part  of  the  transaction  which  re- 
lated to  personal  property.  Not  only  so,  but  we  apprehend 
that  it  would  be  affirmatively  improper  to  decide  at  this 
stage  of  the  litigation,  and  upon  the  ex-parte  showings  fpund 
in  this  record,  whether  or  not  any  partnership  has  ever 
existed  between  the  parties.  Suffice  it  for  all  the  purposes 
of  this  appeal  that  there  is  a  Imiui  fide  dispute  between  the 
parties  as  to  the  existence  of  the  partnership  averred  in  the 
bill,  and  a  substantial  doubt  enveloping  that  issue,  and  that 
it  clearly  appears — the  contrary  not  being  alleged — that 
Irwin,  who  denies  the  partnership,  and  has  possession  of 
the  property  claimed  to  constitute  its  assets  in  part,  is  en- 
tirely solvent,  amply  able  to  respond  fully  to  any  measure 
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of  relief  which  can  possibly  be  decreed  to  the  corat)lainant 
on  the  facts  set  forth  in  his  bill.  In  such  case,  the  Cnancery 
Court  should  not  intervene  by  its  receiver.  To  do  so — thus, 
without  any  concession  of  the  existence  of  a  partnership, 
but  on  the  contrary  in  the  face  of  a  lx)na  fide  denial  of  the 
fact,  and  in  advance  of  any  final  determination  that  the 
alleged  relation  does  exist — might  well  be  to  take  from  the 
defendant  property  in  which  the  complainant  has  no  inter- 
est, and  subject  it  to  an  expensive  and  exhausting  adminis- 
tration on  the  joint  account  of  parties,  one  of  whom  is  in 
fact  without  any  right  in  the  premises,  only  to  the  end  of 
ultimately  adjudging  it  to  be  the  defendant's  property,  and 
making  restitution  to  him  of  such  of  its  proceeds  as  have 
not  been  expended  under  the  receivership,  and  all  this 
when,  even  from  the  point  of  view  of  the  complainant,  his 
rights  could  be  fully  conserved  by  a  mere  accounting  be- 
tween the  parties,  and  the  enforcement  of  the  decree  for  any 
balance  in  his  favor  against  the  property  of  the  defendant. 
Feacock  v.  Pearocky  16  Ves.  49;  Fairoorn  v,  Pearson,  2  Mac. 
&  G.  144;  Goulding  v,  Bairi,  4  Sand.  716;  Hohart  v.  Ballard^ 
31  Iowa,  521;  William^mi  i\  Monroe,  3  Cal.  383;  Popper  v. 
Shreider,  7  Abb.  Pr.  56;  High  on  Receivers,  §§  476-7-8. 

The  Chancellor,  in  our  opinion,  erred  in  appointing  the 
receiver;  and  his  order  in  that  behalf  is  reversed,  and  it  is 
here  ordered  that  the  receiver  be  discharged. 

Reversed  and  rendered. 


Aderhold  1^.  Blamenthal&Beckert. 

Trover  against  Landlord,  by  Pttrchaser  from  Tenant 

1.  Landlord's  lien  on  tenant*8  goods,  for  rent  of  storehouse. — A  land- 
lord's statutory  lien  for  rent,  on  the  goods,  furniture  and  effects  of 
his  tenant  in  the  rented  storehouse  (Code,  ^§  3069-70),  is  not  displaced 
or  affected  by  a  sale  of  the  goods  by  the  tenant  to  a  creditor  who  had 
knowledge  or  notice  of  the  landlord's  lien,  or  of  the  fact  that  the 
goods  were  in  a  rented  house ;  and  if  the  purchasing  creditor  had 
such  knowledge  or  notice,  the  ignorance  of  his  agent  or  attorney  who 
effected  the  purchase  can  not  avail  him. 

2.  Same;  concluHveness  of  judgment;  defenses  available  to  purchaser. 
The  landlord  having  obtained  a  judgment  in  his  attachment  suit 
against  his  tenant,  and  being  sued  in  trover  by  the  purchasing  cred- 
itor, the  judgment  is  conclusive  of  his  right  to  maintain  the  action, 
and  can  not  be  assailed  by  the  purchaser  on  the  ground  that,  before 
suing  out  the  attachment,  he  had  transferred  the  notes  for  rent  to  a 
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third  person  as  collateral  security,  and  was  not  the  owner  of  them  ; 
but  the  purchaser  may  assail  the  judgment  on  the  ground  of  fraud,  or 
because  it  was  not  founded  on  a  deot  for  rent,  or  because  the  debt 
was  in  fact  paid. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  B.  F.  Cassady. 

This  action  was  brought  by  Blumenthal  &  Eckert,  suing 
as  partners,  against  T.  M.  Aderhold  and  H.  W.  Finney,  to 
recover  damages  for  an  alleged  conversion  of  certain  goods 
and  chattels,  consisting  of  chairs,  table,  furniture,  fixtures, 
crockery,  &c.;  and  was  commenced  on  the  29th  April,  1889. 
The  goods  and  chattels  had  belonged  to  one  Harry  Toole, 
and  were  used  by  him  in  carrying  on  a  restaurant  in  a  house 
which  he  had  rented  from  said  Aderhold,  one  of  the  de- 
fendants, for  and  during  the  year  1889 ;  the  annual  rent 
bein^f  900,  and  payable  in  monthly  installments.  On  the 
14th^ebruary,  1889,  Aderhold,  as  landlord,  sued  out  an  at- 
tachment for  rent  against  said  Toole;  and  the  attachment 
was  levied  by  Finney,  one  of  the  defendants,  as  deputy- 
sheriff,  on  said  goods  and  chattels,  while  yet  in  the  .rented 
house.  On  the  8th  May,  1890,  the  plaintiff  in  attachment 
recovered  judgment  by  defaull;  against  the  defendant,  for 
the  amount  claimed,  $550,  besides  costs ;  and  the  judgment- 
entry  adds,  "then  came  plaintiff,  by  his  attorney,  and  ac- 
knowledges satisfaction  of  the  above  judgment." 

The  plaintiffs  claimed  the  goods  under  a  purchase  from 
said  Toole,  and  offered  in  evidence  w^hat  purported  to  be  a 
bill  of  sale,  dated  February  8th,  1889;  but  it  contained  no 
words  of  conveyance,  being  in  these  words :  "Know  all 
men  by  these  presents,  that  I,  Harry  Toole,  for  and  in  con- 
sideration of  $365  to  me  in  hand  paid  by  Blumenthal  & 
Beckert,  of  Atlanta,  Georgia,  the  following  described  per- 
sonal property,"  describing  it;"  "and  further,  said  Blumen- 
thal &  Beckert  asree  to  assume  and  pay  off  a  mortgage  on 
said  property,"  describing  said  mortgage.  In  connection 
with  this  writing,  the  plaintiffs  offered  in  evidence  a  writing 
signed  by  A.  D.  Meador  as  agent  of  plaintiff,  dated  on  the 
8tli  February,  1889,  by  which  he  rented  to  said  Toole  the 
personal  property  mentioned  in  the  said  bill  of  sale,  for  one 
week,  for  the  sum  of  $5.00,  "with  the  privilege  of  renting 
said  property  for  one  week  after  expiration  of  specified 
time.'  baid  Toole  testified  that,  at  the  time  the  attachment 
was  levied,  he  was  in  possession  of  the  goods  "under  said 
contract  between  him  and  plaintiffs  above  set  out";  that  he 
had.  notified  plaintiffs,  prior  to  the  sale  to  them,  "that  the 
house  he  was  occupying  was  rented,   and  they  knew  he 
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owned  no  real  estate  in  the  county";  and  that  none  of  his 
notes  for  rent  were  due  when  the  attachment  was  sued  out. 
A.  D.  Meador,  who,  as  agent  and  attorney  for  plaintiffs, 
made  the  purchase  of  the  goods,  testified  that  he  did  not 
know  Toole  was  in  a  rented  house,  nor  that  the  house 
belonged  to  said  Aderhold,  but  he  had  just  removed  to  An- 
niston,  and  he  made  no  inquiries  J.  E.  Aderhold,  a  wit- 
ness for  defendants,  who  had  made  the  affidavit  for  the 
attachment,  testified  that  the  notes  for  rent,  at  that  time, 
were  held  by  one  Lewis,  to  whom  they  had  been  transferred 
as  collateral  security  by  T.  M.  Aderhold,  being  indorsed  in 
blank;  and  that  said  notes,  as  they  matured,  were  each 
"taken  up"  and  paid  by  him  as  indorser;  and  the  notes  were 
produced  on  the  trial.  It  was  shown,  also,  that  the  goods 
were  almost  entirely  destroyed  by  fire,  while  in  the  posses- 
sion of  the  sheriff  under  the  levy  of  the  attachment 

On  these  facts,  a  jury  having  been  waived,  the  court  de- 
cided the  issues  in  favor  of  the  plaintiffs,  and  rendered 
judgment  for  them  for  $562,  the  value  of  the  goods.  The 
defendants  excepted  to  this  ruling  and  judgment,  and  they 
here  assign  it  as  error. 

Caldwell  &  Johnston,  for  appellants. — The  landlord's 
lien  on  the  goods  can  not  be  doubted,  and  it  was  clearly 
proved  that  plaintiffs  had  notice  of  it — Code,  §  306*.*; 
Lomax  i\  Le  Gfrand,  60  Ala.  537;  Herbert  v.  Hanrick,  16  Ala. 
581.  The  transfer  of  the  tenant's  notes  as  collateral  se- 
curity did  not  take  away  the  landlord's  right  to  sue  for  the 
rent,  and  the  judgment  in  the  attachment  case  is  conclusive 
of  his  right  to  maintain  the  action. — Code,  §  2594;  88  Ala. 
336;  82  Ala.  384 ;  Jones  on  Pledges,  §  651.  Appellants  fur- 
ther suggest  that  plaintiffs  showed  no  title  in  themselves  to 
the  property,  the  alleged  bill  of  sale  containing  no  words  of 
conveyance. — 78  Ala.  111-14. 

GrORDON  Macdonald,  and  Blackwell  &  Keith,  contra. — A 
landlord  who  has  indorsed  his  tenant's  note  for  rent  to  a 
third  person,  as  collateral  security  for  a  debt,  can  not  sue 
out  an  attachment  based  on  it  before  that  debt  is  paid. 
JVare,  Murphy  d'  Co.  v.  Bussen,  57  Ala.  43;  Cocke  v.  Cheney, 
14  Ala.  65;  Pickens  y.  Yarlxyrough,  26  Ala.  417;  2  Rand.  Com. 
Paper,  §  795,  and  citations. 

COLEMAN,  J. — ^The  goods,  when  purchased  by  plaintiffs, 
were  in  a  rented  storehouse,  and  suDJect  to  the  landlord's 
Uen. — Code,  §  3069.     The  goods  w^ere  purchased  in  bulk, 
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and  the  consideration  was  the  payment  of  an  antecedent 
debt  Moreover,  ttie  goods  had  not  been  removed  from  the 
storehouse  when  they  were  levied  upon  at  the  suit  of  the 
landlord,  by  attachment  for  the  enforcement  of  his  rent 
debt.  The  sale  of  the  goods  by  the  tenant  did  not  displace 
the  prior  lien  of  the  landlord. —  Weil  v.  Mc  Whorter,  94  Ala. 
540.  It  was  proven  by  the  witness  Toole,  and  not  contro- 
verted, that  appellees  knew  that  Toole  occupied  a  rented 
storehouse. — iA>max  v,  Le  Grand,  60  Ala.  537;  Boggs  v. 
Price,  64  Ala.  514;  Scaife  v.  StovaU,  67  Ala,  237.  Having 
notice  themselves,  the  ignorance  of  their  attorney  and  agent, 
Meador,  through  whom  the  goods  were  purchased,  can  not 
avail  them. 

It  is  contended  that,  as  Aderhold,  the  landlord,  had  trans- 
ferred the  rent  notes  of  Toole  to  Lewis,  as  collateral  security 
to  a  debt  he  was  owing  to  Lewis,  and  as  the  rent  notes  were 
so  held  by  Lewis  when  the  attachment  for  the  rent  was 
sued  out  by  the  landlord  against  the  tenant,  the  Circuit 
Court  had  no  jurisdiction  of  the  case,  and  that  the  judgment 
rendered  is  a  mere  muUity.  This  position  is  untenable, 
under  the  facts  disclosed  in  the  record. 

The  proceedings  of  the  attachment  suit  in  the  Circuit 
Court  on  their  face  were  in  all  respects  regular.  The  court 
had  jurisdiction  of  the  persons  and  subject-matter.  Its 
judgment  is  conclusive,  as  between  the  landlord  and  tenant, 
of  the  amount  due  for  rent,  and  that  it  was  due  the  land- 
lord. The  defendant  in  that  suit,  if  the  facts  justified  it, 
might  have  shown  that  the  plaintiff  did  not  own  the  debt, 
and  was  not  the  proper  person  to  sue;  but  a  stranger  to  that 
suit  can  not  show,  in  a  collateral  proceeding,  that  the 
plaintiff  was  not  the  owner  of  the  claim,  and  not  entitled  to 
maintain  the  action.  If  the  holder  of  the  collateral  nor  the 
debtor  objects  to  the  party  suing,  a  stranger  to  the  action 
can  not  interfere  to  defeat  the  suit,  or  after  judgment  im- 
peach its  validity  as  between  the  parties  to  the  suit.  The 
case  of  Ware  v,  BtisseU,  57  Ala,  43,  is  not  in  conflict  with 
this  principle. 

Plaintiffs  having  shown  title  to  the  property  by  their 
purchase  from  the  tenant,  it  was  competent  for  them  to 
impjeach  the  judgment  obtained  by  Aderhold,  the  landlord, 
against  Toole,  his  tenant,  for  fraud,  or  to  have  shown  it  was 
not  founded  on  a  rental  debt,  or  that  the  debt  had  in  fact 
been  paid.  As  to  these  questions,  the  judgment  in  the 
Circuit  Court  was,  as  to  the  plaintiffs  in  this  suit,  res  infer 
alios  acta, — Dryer  v.  Abercrombie,  57  Ala.  497;  Bosicell  v, 
Carlide,  55  Ala.  554. 
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It  having  been  shown,  however,  that  Toole  was  indebted 
for  the  rent  of  the  storehouse;  that  the  landlord's  lien  at- 
tached to  the  goods  for  the  rental  debt;  "that  he  sued  out  an 
attachment  for  rent,  which  was  levied  upon  the  goods  in  the 
storehouse  subject  to  the  landlord's  hen,  and  this  attach- 
ment was  prosecuted  to  judgment  in  the  Circuit  Court ;  the 
validity  ol  this  judgment  and  sale  of  the  property  under 
the  attachment   can  not  be   impeached  or  invalidated  by 

Eroof  that  the  rent  notes  upon  wnich  the  attachment  issued 
ad  been  transferred  as  collateral  security  before  the  suing 
■  out  of  the  attachment ;  and  this  would  be  true,  even  though 
it  had  not  been  proven,  as  it  was,  that  after  the  attachment 
issued,  and  before  judgment,  the  debt  for  which  the  rent 
notes  were  hypothecated  as  collateral  security  was  fully 
paid  by  the  landlord,  and  the  rent  notes  returned  to  him. 

It  is  thought  that  these  principles  will  be  sufficient  to 
guide  the  court  on  another  trial,  without  noticing  in  detail 
the  several  questions  raised  by  the  pleadings.  The  ruling 
of  the  trial  court  did  not  accord  with  the  principles  of  law 
as  here  declared,  and  the  conclusion  readied  was  not  au- 
thorized by  the  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded. 


|iy^  Bledsoe  v.  Gary  &  Kennedy. 

Bledsoe  Bros.  v.  Gary  &  Kennedy. 

Attachment;  Contest  of  Claim  of  Exemption, 

1.  Who  may  issue  attachment.— The  judge  of  the  City  Court  of 
Selma  being  invested  by  statute  with  all  the  powers  and  authority 
conferred  on  the  judges  of  the  Circuit  Court,  "including  the  authority 
to  issue  writs  of  injunction,  mavd'imus,  c.friintnn\  prohibition,  ne 
exeat,  and  all  other  remedial  writs,"  and  a  judge  of  the  Circuit  Court 
having  express  authority  to  issue  attachments  returnable  to  any 
county  in  the  State  (Code,  §  2931),  the  judge  of  said  City  Court  may 
issue  an  original  attachment,  which  is  a  remedial  writ,  returnable  to 
any  county  in  the  State. 

2.  Claim  of  exemption  of  personalty;  subsequent  levy^  contest,  and 
notice. — When  a  declaration  and  claim  of  exemption  to  personal 
property  has  been  duly  filed  in  the  proper  office,  the  property  specified 
is  not  subject  to  subsequent  levy,  unless  the  claim  is  contested  as 
provided  by  the  statute,  or  a  waiver  of  exemptions  is  shown  by  the 
process  (Code,  ^  2519-20;  but  the  defendant  is  entitled  to  notice  in 
writing  of  the  levy,  though  it  is  not  necessary  for  the  notice  to  state 
the  fact  that  the  claim  is  conteeted. 
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3.  Samf;  demand  of  inrenlorn;  judgment  by  default, — Demand  in 
writing  for  an  inventory  (Code,  §  2526)  is  not  the  equivalent  of  notice 
of  the  levy  and  contest :  and  if  the  defendant  then  files  an  inventory, 
not  being  in  default,  it  can  not  be  struck  from  the  files  because  not 
filed  within  the  first  three  days  of  the  term :  and  being  improperly 
struck  from  the  files,  the  plaintiff  is  not  entitled  to  judgment  by  de- 
fault, but  should  tender  an  issue. 

4,  SoMi*;  iraner  of  notice.— \i  the  defendant,  not  having  notice  of 
the  levy  and  contest,  and  not  being  in  default,  appears  and  files  an 
inventory,  which  is  improperly  struck  from  the  files,  and  he  then  filers 
a  plea  in  bar,  this  is  a  waiver  of  the  want  of  notice,  and  authorizes  a 
personal  judgment  against  him. 

Appeals  from  the  Circuit  Court  of  ]tf arengo. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

The  records  in  these  two  cases  show  these  facts :  On  the 
8th  February,  1890,  a  declaration  and  claim  of  exemption  to 
certain  personal  property,  consisting  principally  of  a  stock 
of  goods,  was  made  and  filed  of  record  in  the  office  of  the 
probate  judge  of  IVIarengo  county,  by  Henry  T.  Bledsoe. 
Afterwards,  but  on  the  same  day,  an  attachment  was  sued 
out  against  said  Henry  T.  Bledsoe  and  William  Bledsoe,  as 
partners  composing  the  firm  of  Bledsoe  Brothers,  in  favor 
of  Gary  &  Kennedy  as  creditors.  The  affidavit  for  the  at- 
tachment was  subscribed  by  T.  P.  Gary,  one  of  the  plaintiffs, 
but  his  name  was  not  mentioned  in  the  body  of  the  affidavit, 
a  blank  space  being  left  instead ;  and  it  was  made  before 
Hon.  JoNA.  Haralson,  the  judge  of  the  City  Court  of  Selma, 
who  thereupon  issued  an  attachment,  returnable  to  the  next 
term  of  the  Circuit  Court  for  Marengo  county.  On  the  10th 
February,  1890,  the  plaintiffs  filed  their  summojjis  and  com- 
plaint in  the  Circuit  Court  of  Marengo,  against  said  Bledsoe 
Bros.,  the  summons  describing  the  defendants  as  "Bledsoe 
Brothers,  a  firm  composed  of  H.  T.  and  William  Bledsoe ;" 
and  the  complaint  contained  the  several  common  counts, 
each  claiming  $407.22,  as  due  January  1st,  1890.  On  the 
15th  February,  1890,  an  affidavit  contesting  the  claim  of  ex- 
emption was  made  before  a  notary  public  by  T.  P.  Gary, 
one  of  the  plaintiffs,  though  his  name  is  not  signed  to  it, 
nor  is  there  any  indorsement  showing  that  it  was  delivered 
to  the  sheriff ;  and  plaintiffs  also  gave  bond  conditioned  for 
the  successful  prosecution  of  the  contest,  which  was  deliv- 
ered to  the  sheriff  on  the  16th  February,  1890,  as  shown  by 
his  indorsement  on  it.  On  the  17th  February,  1890,  the 
sheriff  levied  the  attachment  on  the  stock  of  goods ;  and  on 
the  same  day,  plaintiffs  having  demanded  that  defendant  file 
an  inventory  of  his  property,  a  copy  of  this  demand  was 
served  on  said  H.  T.  Bledsoe. 

At  the  ensuing  term  of  the  court,  as  shown  by  a  minute 
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entry  dated  March  6th,  1890,  the  cause  was  "continued  by 
operation  of  law;"  and  nothing  else  is  shown  to  have  been 
done  during  that  term.  On  the  23d  September,  1890,  which 
was  a  day  of  the  next  succeeding  term,  the  defendant  filed 
an  inventory  of  his  property  in  response  to  the  demand ; 
and  on  the  same  day,  the  cause  coming  on  for  trial,  the 
plaintiffs  moved  to  strike  this  inventory  from  the  file,  "on 
the  ground  that  it  was  not  filed  within  the  first  three  days 
of  tne  term  to  which  the  process  was  returned ;"  which  mo- 
tion the  court  sustained,  and  the  defendant  excepted. 
"Thereupon,"  as  the  judgment-entry  recites,  and  the  bill  of 
exceptions  states,  "plaintiffs  moved  the  court  to  render 
judgment  by  default  against  said  defendant;"  which  motion 
the  court  granted,  and  the  defendant  excepted.  On  a  sub- 
sequent day  of  the  term,  the  defendant  submitted  a  motion 
in  arrest  of  judgment,  "(1)  because  the  record  fails  to  show 
that  written  notice  of  contest  was  ever  given  by  the  sheriff 
or  clerk  to  said  Henry  T.  Bledsoe ;  (2)  because  the  record 
shows  that  the  levy  was  made  on  17th  February,  and  court 
convened  on  Marcn  3d  following,  and  inventory  was  filed 
September  23d,  1890;  and  for  the  manifest  defects  in  the 
record  aforesaid  appearing."  The  court  overruled  the  mo- 
tion in  arrest,  and  tne  defendant  excepted. 

The  main  attachment  case  coming  on  for  trial  on  the  same 
day,  the  defendant  H.  T.  Bledsoe  "moved  the  court  to  dis- 
miss the  levy  of  the  attachment,  on  the  ground  that  the 
affidavit  and  writ  of  attachment  fail  to  show  that  the  suit 
is  on  a  contract  waiving  exemptions,  or  that  a  contest  of 
exemptions liad  been  instituted;"  which  motion  the  court 
overruled,  and  said  defendant  excepted.  The  court  then 
allowed  the  plaintiff  to  amend  the  attachment,  by  adding  an 
indorsement  by  the  sheriff  in  these  words :  "'f  he  claim  ol 
exemptions  by  the  declaration  of  exemptions  of  the  de- 
fendant, on  file  for  record  in  the  probate  office  of  Marengo 
county,  is  contested  by  plaintiffs  m  this  suit ;"  and  to  the 
allowance  of  this  amendment  defendants  excepted.  Said 
H.  T.  Bledsoe  then  "moved  the  court  to  dissolve  the  attach- 
ment, on  tke  ground  that  the  suit  is  against  the  property  of 
Henry  T.  and  William  Bledsoe,  partners  under  the  firm 
name  of  Bledsoe  Bros.,  and  was  levied  on  the  property  of 
said  H.  T.  Bledsoe  individually ;"  which  motion  tne  court 
overruled,  and  said  Bledsoe  excepted.  Said  H.  T.  Bledsoe 
then  offered  to  file  a  plea  in  abatement,  on  the  ground  that 
the  indorsement  which  the  court  had  permitted  the  sheriff 
to  put  on  the  writ  of  attachment  "was  not  a  proper  and 
sufficient  indorsement  under  section  2571  of  the  Code:" 
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and  permission  to  file  tliis  plea  being  refused  by  the  court, 
on  objection  by  plaintiffs,  said  Bledsoe  excepted.  The  gen- 
eral issue  being  then  pleaded,  in  short  by  consent,  a  verdict 
was  rendered  for  the  plaintiffs.  The  defendants  then  moved 
in  arrest  of  judgment,  on  the  grounds  above  stated,  and 
further,  because  the  attachment  was  void  for  want  of  au- 
thority in  Judge  Haralson  to  issue  it  This  motion  was 
overruled,  and  the  defendants  excepted. 

Bledsoe  Brothers  appeal  from  the  judgment  rendered 
against  them  in  the  attachment  case,  and  assign  as  error 
the  several  rulings  above  stated ;  and  H.  T.  Bledsoe  also 
appeals  from  the  judgment  rendered  against  him  on  the 
contest  of  the  claim  of  exemptions,  assigning  as  error  the 
several  rulings  to  which  he  excepted. 

Geo.  B.  Johnston,  for  appellants. 

N.  H.  R.  Dawson,  and  Jno.  C.  Anderson,  contra, 

WALKEE,  J. — The  writ  of  attachment  in  this  case  was 
issued  by  the  judge  of  the  City  Court  of  Selma,  and  was 
made  returnable  to  the  next  term  of  the  Circuit  Court  of 
Marengo  county.  The  judge  of  the  City  Court  of  Selma 
was,  by  the  terms  of  the  act  creating  that  court,  and  of  the 
amendment  thereto,  clothed  with  "all  the  powers  and  juris- 
diction which  are  now  or  may  hereafter  be  lawfully  exercised 
by  the  judges  of  the  Circuit  Court  and  chancellors  of  this 
State,  including  the  authority  to  issue  writs  of  injunction, 
mandamus,  certiorari,  prohibition,  ne  exeat,  and  all  other 
remedial  writs."— Acts  of  Ala.  1875-76,  p.  386 ;  Acts  1876-77, 
p.  266.  This  court  has  held  that  the  language  just  quoted 
confers  upon  the  judge  of  the  City  Court  the  authority  to 
issue,  or  to  order  the  issue  of  the  writs  referred  to,  return- 
able into  any  court  of  the  State  having  jurisdiction  of  them. 
East  dc  WeM  R.  R.  Co,  v.  East  Tenn,,  Va,  &  Ga,  R,  R,  Co,, 
75  Ala.  275.  Under  the  general  statute,  a  writ  of  attachment 
may  be  issued  by  any  juage  of  the  Circuit  Court,  returnable 
to  any  court  in  the  State.— Code  1886,  §  2931.  The  writs  of 
attachment  against  property  which  are  authorized  by  our  stat- 
utes are  remedial  writs  within  the  meaning  of  the  language 
above  quoted.  The  plain  effect  of  that  language  is  to  con- 
fer upon  the  judge  of  the  City  Court  of  Selma  the  same 
authority  to'  issue  attachments  returnable  to  any  county  in 
the  State  as  is  vested  in  the  judges  of  the  Circuit  Court. 

Before  the  levy  of  the  writ  of  attachment  the  defendant 
Heary  T.  Bledsoe  had  filed  in  the  office  of  the  judge  of  pro- 
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bate  his  declaration  stating  and  describing  the  personal 

Eroperty  claimed  by  him  as  exempt,  and  such  declaration 
ad  been  duly  recorded.  As  there  was  no  indorsement  on 
the  process  that  there  had  been  a  waiver  of  exemptions  as 
to  personalty,  the  property  embraced  in  the  declaration  was 
not  subject  to  levy,  unless  the  claim  of  exemptions  was  con- 
tested.—Code,  §  2519 ;  Tommere  v,  BucMand,  88  Ala.  312. 
When  a  contest  has  been  instituted  in  the  mode  prescribed 
by  section  2520  of  the  Code,  the  officer  holding  tne  process 
shall  proceed  to  make  a  levy,  and  within  three  days  there- 
after shall  notify  the  defendant  in  writing  of  the  same.  The 
last  clause  of  this  section  seems  to  require  the  officer  to  notify 
the  defendant  of  the  levy  only,  and  not  of  the  contest ;  but 
section  2522  speaks  of  the  service  of  notice  of  contest  in  such  a 
way  as  to  indicate  that  the  service  of  such  notice  is  required 
in  any  contest  of  a  claim  of  exemption  to  personal  property. 
It  seems  to  have  been  the  intention  of  the  legislature  that 
the  written  notice  to  the  defendant  of  the  levy  of  process 
upon  property  which  he  had  alreadv  claimed  as  exempt  should 
also  operate  as  notice  to  him  of  tte  institution  of  a  contest 
of  his  claim  of  exemptions.  Provision  is  also  made  else- 
where for  notice  to  the  defendant  in  all  cases  of  the  levy  of 
a  writ  of  attachment. — Code,  §  2937.  Whether  or  not  the 
contest  itself  should  be  mentioned  in  the  written  notice  to 
the  defendant,  it  is  plain  that  he  is  not  put  to  his  defense  of 
his  claim  of  exemptions  against  process  subsequently  issued 
until  he  has  been  notified  in  writing  of  the  levy  of  such  pro- 
cess. A  person  who  has  duly  filed  his  declaration  claiming 
personal  property  as  exempt,  before  the  levy  of  process  upon 
it,  is  entitled  to  treat  the  tiling  of  such  declaration  as  a  pro- 
tection of  the  property  therein  described  against  process 
upon  which  the  fact  of  a  waiver  of  exemption  is  not  indorsed 
until,  in  the  mode  prescribed  in  the  statute,  he  is  brought 
into  court  to  defend  a  contest  of  his  claim  of  exemptions. 
He  is  made  a  party  to  the  contest  by  the  service  of  written 
notice  of  the  levy  of  the  process.  The  service  of  such  no- 
tice is  the  mode  prescribed  by  the  statute  of  citing  the  de- 
fendant to  appear  and  support  nis  claim  of  exemption.  The 
provision  for  giving  him  notice  is  what  secures  to  him  the 
opportunity  to  be  heard  upon  the  question  of  the  validity 
ot  his  claim.  Some  such  provision  for  notice  to  the  defena- 
ant  is  necessary  to  give  the  statutory  proceeding  for  a  contest 
in  such  a  case  the  character  of  due  process  of  law. — Befan- 
court  V.  IJljerlirif  91  Ala.  461.  At  any  rate,  the  requirement 
that  notice  shall  be  given  is  one  not  to  be  disregarded. 
In  the  present  case,  the  plaintiffs  made  the  affidavit  and 
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bond  for  a  contest  in  the  mode  prescribed  by  section  2520 
of  the  Code,  and  the  writ  of  attachment  was  levied  on  Feb- 
ruary 17th,  1890.  But  there  is  nothing  to  show  that  the 
defendants  were  notified  in  writing  of  the  levy,  or  that  they 
had  any  actual  notice  thereof.  The  notice  to  the  defendant 
H.  T.  Jbledsoe  to  file  an  inventory  makes  no  mention  of  the 
writ  of  attachment,  and  does  not  state  that  any  process  had 
been  levied.  On  September  23d,  1890,  he  waived  his  right 
to  such  notice  by  appearing  and  filing  his  inventory.  He 
was  not  in  default  up  to  that  time,  because  he  had  not  been 
served  with  the  statutory  notice  of  the  levy,  and  had  done 
nothing  to  waive  such  notice.  Prior  to  his  voluntary  appear- 
ance the  steps  had  not  been  taken  to  entitle  the  plaintift*  to 
a  judgment  on  the  contest,  the  contestee  not  having  been 
brought  into  court  by  the  service  of  notice  of  the  levy,  which 
is  required  by  the  plain  language  of  the  statute. — Code, 
§  2520;  Fears  v.  TJvoramm,  82  Ala.  294;  Hutvheson  i\  Powell, 
92  Ala.  619.  On  the  plaintiffs  written  demand,  a  defendant 
who  has  been  made  a  party  to  a  contest  of  his  claim  of  ex- 
emption is  required,  under  the  penalty  of  having  a  judgment 
by  default  rendered  against  him  in  the  contest,  to  file  an 
inventory  of  his  personal  property. — Code,  §  2525.  But  a 
notice  merely  to  file  such  inventory  is  insufficient  to  supply 
the  want  of  the  notice  which  is  required  to  make  the  de- 
fendant a  party  to  the  contest.  The  law  informs  him  that 
until  he  has  received  written  notice  of  the  levy  of  process 
he  is  not  called  upon  to  defend  a  contest  of  his  previously 
filed  declaration  and  claim  of  exemption,  and  until  he  has 
received  such  notice  he  can  safely  ignore  the  plaintiffs  pro- 
ceedings, so  far  as  they  purport  to  affect  property  already 
claimed  as  exempt,  until  the  defendant  became  a  party  to 
the  contest  he  was  not  bound  to  comply  with  the  plaintiffs 
written  demand  for  an  inventory.  Me  did  not  become  a 
party  to  the  contest  until  his  voluntary  appearance  therein 
at  the  September  term  of  the  Circuit  Court.  He  filed  the 
inventory  on  the  day  of  his  voluntary  appearance.  The 
trial  court  erred  in  striking  the  inventory  from  the  files,  on 
the  ground  that  it  had  not  been  filed  within  the  first  three 
days  of  the  previous  term.  The  defendant  had  not  then 
been  put  in  the  position  to  be  bound  by  the  plaintiff's  de- 
mand ;  when  he  voluntary  appeared  he  was  not  in  default 
in  any  way,  and  it  was  incumoent  on  the  plaintiffs  to  tender 
an  issue  on  the  claim.  It  was  error  to  render  judgment  by 
default  thereon  against  the  defendant,  because  he  was  not 
then  in  default,  as  he  had  not  been  made  a  parhr  to  the  con- 
test in  the  mode  prescribed  by  the  statute.    He  had  done 
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nothing  to  relieve  the  plaintiffs  of  the  duty  of  tendering  an 
issue  on  the  claim  of  exemptions.  An  issue  should  have 
been  formed  and  tried  as  directed  by  the  statute. — Code, 
§  2526. 

If  there  has  been  a  waiver  of  exemption  as  to  the  kind  of 
property  on  which  the  levy  is  sought  to  be  made,  the  indorse- 
ment of  that  fact  on  the  process  is  a  pre-requisite  of  the 
right  to  make  the  levy. — Code,  §  2519.  If  there  has  been 
no  such  waiver,  and  the  right  to  make  the  levy  is  based 
upon  the  institution  of  a  contest  in  the  mode  provided  by 
section  2520  of  the  Code,  there  is  no  requirement  that  the 
fact  of  such  contest  shall  be  indorsed  on  the  process.  The 
defendant  H.  T.  Bledsoe,  in  his  plea  in  abatement,  and  in 
his  motion  to  dismiss  the  levy  of  the  attachment,  seems  to 
have  erroneously  assumed  that  the  statute  requires  the  fact 
of  contest  to  be  indorsed  on  the  process.  No  such  indorse- 
ment was  required,  and  the  absence  thereof  did  not  affect  the 
validity  of  the  levy.  The  indorsement  made  by  the  plain- 
tiffs upon  the  writ  at  the  time  of  the  trial  was  useless  and 
ineffectual.     No  injury  resulted  therefrom  to  the  appellant. 

The  appellant's  plea  in  abatement  and  his  motion  to  dis- 
miss the  levy  of  the  attachment  were  both  put  upon  the 
untenable  ground,  that  there  should  have  been  an  indorse- 
ment on  the  writ  of  the  fact  that  the  claim  of  exemptions 
was  contested ;  and  for  this  reason  both  the  plea  and  the 
motion  were  properly  rejected.  After  these  obiections  were 
disposed  of,  the  appellant  interposed  a  plea  m  bar  to  the 
complaint,  without  suggesting  the  objection  that  he  had  not 
been  served  with  written  notice  of  the  levy  of  the  attach- 
ment. He  thereby  waived  the  right  to  such  notice,  and  a 
personal  judgment  could  then  be  rendered  against  him, 
though  he  had  not  been  served  with  any  legal  process  at 
all.  After  a  voluntary  appearance  and  the  rendition  of  a 
personal  judgment  thereon,  the  objection  because  of  the 
failure  to  give  written  notice  of  the  levy  of  the  writ  of  at- 
tachment was  too  late.  That  objection  was  cured  by  the 
voluntary  appearance  of  the  defendant. 

So  far  as  tne  proceeding  in  the  main  case  was  concerned, 
we  have  discovered  no  error  prejudicial  to  the  appellant. 
The  judgment  in  that  branch  of  the  case  is  affirmea.  For 
the  reason  above  stated  the  judgment  rendered  on  the  con- 
test of  the  claim  of  exemptions  is  reversed,  and  that  case 
is  remanded. 

Reversed  and  remanded. 
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Capital  City  Insarance  Co.  v.  Cald- 
well Brothers. 

Action  fm  Policy  of  Insurance  against  Fire. 

1.  Ownership  of  insured  property;  representations  as  to,  and  proof. 
In  an  application  for  a  policy  of  insurance  on  a  storehouse^  a  state- 
ment or  representation,  in  answer  to  one  of  the  printed  questions, 
that  the  applicant  has  a  "fee-simple  title,"  only  means  thut  he  owns 
the  absolute  beneficial  interest,  as  contradistinguished  from  a 
limited,  qualified,  or  conditional  interest;  and  in  an  action  on  the 
policy,  he  may  testify  that  he  bought  and  owned  the  property,  with- 
out producing  his  deed,  or  proving  payment  of  the  purchase-money. 

2.  Notice  and  preliminary  p^oof  of  loss. — Notice  and  preliminary 
proof  of  the  loss  having  been  promptly  furnished,  and  no  objection 
made  to  them  in  reply,  after  which  the  company's  adjuster  was  sent 
to  the  place,  who  only  objected  to  the  valuation  of  the  property  as 
excessive,  and  insisted  that  the  counters  and  shelves  were  not  in- 
sured as  a  part  of  the  house,  this  amounts  to  a  waiver  of  all  objec- 
tions to  the  sufficiency  of  the  notice  or  preliminary  proof. 

3.  Counters  and  shelves  as  part  of  storehouse.— Couuters  and  shelves 
in  a  storehouse  may  be  insured  as  part  of  the  house  itself,  when 
built  or  let  into  the  walls  or  frame  thereof,  though  not  expressly 
mentioned  in  the  application  or  the  policy  ;  and  it  is  for  the  jury  to 
determine  from  the  evidence  whether  they  are  part  of  the  house  or 
not— whether  they  are  movable  or  immovable  fixtures. 

Appeal  from  the  Circuit  Court  of  ]tf adison. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  Caldwell  Brothers,  a  mercan- 
tile partnership  doing  business  at  Scottsboro,  Alabama, 
against  the  appellant,  a  domestic  corporation,  whose  princi- 
pal place  of  business  was  at  Montgomery;  and  was  founded 
on  a  policy  of  insurance  of  a  storehouse  at  Scottsboro 
against  fire,  which  the  defendant  had  issued  to  the  plaintiffs. 
The  house  was  a  two-story  frame  building,  in  which  the 
plaintiffs  carried  on  their  mercantile  business;  and  it  was 
insured  by  the  policy  for  $1,500.  The  policy  was  dated 
December  9th,  1884,  and  was  for  the  term  of  one  year.  The 
house  was  totally  destroyed  by  fire  on  Christmas   night, 

1884,  and  the  action  was  brought  on  the  17th  September, 

1885.  The  complaint  contained  a  single  count,  which  was 
in  the  form  prescribed  by  the  Code,  Form  No.  13,  p.  792. 
The  defendant  filed  five  pleas,  but  a  demurrer  was  sustained 
to  the  5th  plea,  and  its  suflSciency  is  not  considered  by  this 
court,  though  presented  by  the  assignment  of  errors.     The 
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first  plea  alleged  generally  that  "the  facts  stated  in  the 
complaint  are  not  true."  The  2d  plea  alleged  that  one  of 
the  conditions  of  the  policy  required  that  the  insured 
should,  "within  fifteen  days  after  loss  accruing,  give  written 
notice  thereof  to  defendant,  and  render  to  defendant  on 
oath,  within  sixty  days  after  such  loss,  a  particular  account 
of  such  loss,  stating  the  time,  cause,  and  circumstances  of 
the  fire,  the  occupation  of  the  building  insured,  and  the 
value  of  such  building;  and  that  plaintiffs  had  not  complied 
with  this  condition.  The  3d  plea  alleged  that  the  plaintiffs' 
application  for  insurance  stated  that  the  amount  of  insur- 
ance asked  on  the  building  was  not  more  than  three-fourths 
of  its  cash  value,  and  that  $1,500,  the  amount  of  the  policy, 
was  more  than  three-fourths  of  the  value  of  the  property. 
The  4th  plea  alleged  that  the  policy  contained  a  provision 
giving  tlie  insurance  company  an  option,  in  the  event  of  a 
loss,  to  rebuild  the  house,  and  that  the  plaintiffs  would  not 
assent  to  such  rebuilding,  on  the  defendant's  offer  to  rebuild 
within  a  reasonable  time  after  the  loss.  Issue  was  joined 
on  each  of  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiflfa 
offered  the  policy  in  evidence,  the  first  provision  of  which 
was  in  these  words  :  "The  application  and  statements  of 
the  assured,  concerning  the  risk,  are  the  basis  of  this  con- 
tract; and  any  misrepresentation,  or  omission  to  make 
known  every  material  lact  conc>erning  the  risk,  shall  vitiate 
this  policy;  .  .  .  and  if  the  exact  interest  of  the  assured 
in  the  property,  whether  as  owner,  trustee,  consignee,  factor, 
agent,  mortgagee,  lessee,  or  otherwise,  be  not  truly  stated 
in  the  policy,  then  this  policy  shall  be  void."  Another 
provision  in  the  policy  was  in  these  words  :  "(5.)  Persons 
sustaining  loss  or  damage  by  fire  shall  forthwith  give 
notice  of  such  loss,  and  shall,  as  soon-as  possible  thereafter, 
render  preliminary  proof,  giving  an  accurate  and  particular 
account  of  such  loss  or  damage,  signed  and  sworn  to  by 
them,  and  shall  produce  such  other  evidence,  and  submit  to 
such  examination,  as  the  manager  or  any  person  appointed 
by  this  company  may  require;  which  statement  shall  be  ac- 
companied with  a  certificate  from  a  magistrate  or  notary 
public  nearest  to  the  place  of  fire,  .  ,  that  he  has  ex- 
amined the  circumstances  attending  the  loss,  and  verily 
believes  that  the  assured  has  honestly  and  through  mis- 
fortune sustained  a  loss  on  the  property  insured;  and  until 
sucli  proof,  declaration  and  certificates  nave  been  produced, 
and  such  examinations  as  may  be  required  have  oeen  per- 
mitted by  the  claimant,  the  loss  or  any  part  thereof  shall 
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not  be  due  or  payable."  The  policy  also  contained  a  pro- 
vision giving  the  company  the  option  to  rebuild  in  the 
event  of  a  loss.  The  policy  was  signed  by  the  president 
and  secretary  of  the  defendant  company,  but  beneath  their 
names  was  written  a  memorandum  in  these  words  :  "Dated 
at  Huntsville,  Ala.,  this  9th  December,  A.  D.  1884,  and 
issued  there;"  and  this  was  signed,  "//.  B,  Dillurd,  secre- 
tary, agent  for  said  company." 

The  application  for  tne  policy,  which  was  read  in  evi- 
dence by  the  defendant,  was  made  out  on  one  of  the  printed 
forms  of  the  Home  Protection  Company  of  North  Alabama, 
but  the  name  of  that  compary  was  erased,  and  that  of  the 
defendant  in  this  case  substituted.  The  application  was 
made  out  by  W.  G.  Stuart,  who  was  the  agent  at  Scottsboro 
of  said  Home  Protection  Company,  and  it  was  forwarded 
by  him,  by  mail,  to  said  H.  !B.  iDillard,  the  secretary  of 
said  company  at  Huntsville.  In  the  printed  part  of  this 
application  it  is  stated,  that  the  answers  and  statements 
therein  made  "form  part  and  parcel  of  the  policy,  as  well  as 
the  warranty  of  the  applicant."  The  original  application 
was  sent  to  this  court  for  inspection,  and  the  opinion  states 
the  material  facts  shown  by  it  There  was  no  objection  to 
the  admission  of  the  application  and  the  policy,  or  either  of 
them,  as  evidence. 

The  plaintiffs  proved  that,  on  the  day  after  the  fire,  they 
sent  a  letter  by  mail  to  said  Dillard,  at  Huntsville,  and 
another  on  the  22d  February,  1885,  in  reference  to  the 
matter.  The  first  letter  was  in  these  words  :  "Our  store- 
house, for  which  we  hold  insurance  policy  in  the  Capital 
City  Insurance  Company,  No.  6,529,  to  the  amount  of  $1,500, 
vas  burned  last  night;  cause  unknown.  Please  accept  this 
as  notice,  and  advise  us  of  proper  steps  for  a  settlement." 
The  other  letter  was  in  these  words :  "To-day  is  the  59th 
day  since  we  were  burned  out.  Your  adjuster  has  not  yet 
been  here.  What  does  he  intend  to  do?  or  what  more  does 
he  want  us  to  do?  We  received  a  letter  saying  that  he 
would  be  here  last  week,  but  we  have  not  seen  him.  Please 
let  us  have  some  satisfaction  in  regard  to  this  matter,  as  we 
think  we  have  waited  long  enough."  The  plaintiffs  proved, 
also,  that  some  time  in  March,  1885,  J.  B.  Abrams,  the  ad- 
juster of  the  defendant  company,  came  to  see  them  at 
Scottsboro,  accompanied  by  a  contractor,  who  made  an 
estimate  of  the  cost  of  rebuilding;  but  nothing  came  of  this 
interview,  as  the  adjuster  insisted  that  the  counters  and 
shelves  were  not  included  in  the  policy,  and  would  not  in- 
clude them  in  the  estimate  of  the  cost  of  rebuilding;  and  he 
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further  insisted  that  the  house  was  over-valued  in  the 
policy.  The  plaintiflFs  offered  in  evidence,  also,  a  letter 
which  they  had  received  from  said  Abrams,  dated  at  Mont- 
gomery, April  1,  1885,  in  these  words :  "The  papers  sent 
by  you,  under  date  of  March  21st,  purporting  to  be  proofs 
of  loss  under  your  policy.  No.  6,529,  have  been  referred  to 
me.  I  beg  to  say  in  reply,  these  papers  are  wholly  insuffi- 
cient as  such  proof  of  loss  required  of  you  under  the  condi- 
tions of  the  policy.  You  say  the  value  of  the  building  was 
about  $2,400,   without   the  plan,   or  specification,   or   an^' 

E articular  statement  or  estimate,  showing  how  this  amount 
ad  been  reached.  Based  upon  the  paper  you  have  sub- 
mitted, the  company  has  no  means  of  testing  the  correct- 
ness or  incorrectness  of  the  value  you  fix  upon  the  building 
in  question.  The  company  requires  the  plan  and  specifica- 
tions of  the  building  in  detail,  and  the  papers  you  have  sent 
in  are  therefore  held  at  the  company's  office  subject  to  your 
order.  You  are  respectfully  referred  to  the  5th  paragraph 
of  your  policy." 

E.  H.  Caldwell,  one  of  the  plaintiffs,  was  examined  as  a 
witness  in  their  behalf,  and  his  testimony,  in  the  form  of 
question  and  answer,  is  set  out  in  full  in  the  bill  of  excep- 
tions; two  exceptions  reserved  being  thus  stated :  ''Q.  *To 
whom  did  the  building  belong?'  A.  'Caldwell  Brothers. 
(Defendant  objects,  objection  overruled,  and  defendant 
excepts.)"  "(>.  *What  did  you  do  after  this  [that  is,  sending 
the  first  letter]  in  reference  to  having  a  reference  made?' 
A,  '1  made  a  sworn  statement.'  (Defendant  objects,  objection 
overruled,  and  defendant  excepts.)"  Other  parts  of  the 
testimony  of  said  Caldwell  are  copied  in  the  opinion  of  the 
court,  and  other  exceptions  to  rulings  on  evidence  were 
reserved,  but  they*  are  not  assigned  as  error. 

The  court  instructed  the  jury  as  follows :  (1.)  "It  is  in- 
cumbent on  the  plaintiffs  to  prove  to  your  satisfaction  that, 
after  the  fire,  they  gave  notice  of  their  loss  to  the  defend- 
ant or  its  agents,  and  as  soon  thereafter  as  possible  their 
preliminary  proofs,  giving  an  accurate  and  particular  ac- 
count of  such  loss  or  damage,  signed  and  sworn  to  by  them, 
accompanied  by  a  certificate  from  a  magistrate  or  notary 
public,  certifying  that  he  examined  the  circumstances,  and 
verily  believes  that  they  have  honestly,  through  misfortune, 
sustained  a  loss  on  the  property  insured ;  or  prove  to  your 
satisfaction  that  the  defendant,  through  its  agents,  received 
notice  of  such  loss  and  proofs  as  stated  And  if  you  believe 
from  the  evidence  that  Abrams  was  adjuster  for  defendant, 
with  authority  to  adjust  such  loss,  and  went  to  Scottsboro, 
Vol.  »5. 
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and  tried  to  adjust  such  los6  with  plaintiffs,  and  did  not 
insist  on  non-payment  because  of  absence  of  proof  of  loss 
and  want  of  notice  as  required  by  the  5th  condition  of  the 

Solicy,  you  may  look  to  such  visits,  &c.,  to  ascertain  whether 
efendant  did  in  fact  waive  such  proof  of  loss  and  notice 
required  as  above  stated."  (2.)  "If  you  believe  from  the 
evidence  that  the  counters  ana  shelves  were  built  along  with 
the  storehouse  and  as  a  part  thereof,  by  being  fastened  to 
the  sleepers,  and  could  not  be  removed  without  injury  to 
the  house ;  then  they  are  not  fixtures,  but  a  part  of  the 
building,  and  are  embraced  by  the  policy.  But,  if  you  be- 
lieve they  were  not  so  built,  bat  were  merely  [laid?]  upon 
the  floor  and  attached  against  the  walls,  and  could  be  re- 
moved without  injury  to  the  house ;  then  they  are  fixtures, 
are  not  a  part  of  the  building,  and  are  not  embraced  in  the 
policy." 

The  defendant  excepted  to  each  of  these  charges,  and 
asked  fifteen  charges  in  writing,  duly  excepting  to  the 
refusal  of  each.  Tne  first  of  these  charges  was  the  general 
charge  on  the  evidence,  the  third  is  copied  in  the  opinion, 
and  the  others  were  in  these  words : 

(2.)  "Under  the  terms  and  conditions  of  the  policy,  it 
was  necessary  and  incumbent  upon  plaintiffs  to  state  their 
exact  interest  in  the  property,  whether  as  owners  or  other- 
wise. The  interest  of  Snodgrass,  according  to  the  evidence, 
had  not  been  divested  out  of  him,  and  the  statement 
made  by  plaintiffs,  that  they  had  the  fee-simple  title,  avoids 
the  policy,  and  the  verdict  of  the  jury  should  be  for  the 
defendant." 

(4.)  "If  the  jury  find  from  the  evidence  that  the  plaintiffs, 
in  the  application  for  insurance,  state  they  had  the  fee- 
simple  title  to  said  building,  and  it  is  not  shown  that  Snod- 
grass conveyed  his  interest  to  George  Caldwell,  or  Caldwell 
Brothers,  by  a  proper  deed  of  conveyance,  then  the  fee- 
simple  title  was  not  vested  in  Caldwell  Brothers,  the  policy 
is  void,  and  the  plaintiffs  can  not  recover." 

(5.)  "If  the  storehouse  insured  by  said  policy  was  occu- 
pied by  Caldwell  Brothers,  and  not  by  Snodgrass  &  Cald- 
well, the  plaintiffs  are  not  entitled  to  recover,  and  the 
verdict  of  the  jurj'^  should  be  for  the  defendant." 

(6.)  "The  plaintiffs  are  required  by  the  conditions  of  the 
policy,  in  connection  with  the  preliminary  proof  giving  an 
accurate  and  particular  account  of  the  loss  or  damage, 
signed  and  sworn  to  by  them,  to  send  to  defendant  a  certifi- 
cate from  a  magistrate  or  notary  public,  nearest  to  the 
place  of  fire,  and  not  concerned  in  any  way  in  the  loss,  or 
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related  to  the  plaintiff,  certifying  that  he  has  examined  the 
circumstances  attending  the  loss,  and  verily  believes  that 
the  plaintiffs  have  honestly,  and  through  misfortune,  sus- 
tained a  loss  on  the  property  insured.  There  is  no  evidence 
that  the  plaintiff  complied  with  this  condition  of  the 
policy ;  and  for  this  reason  the  plaintiffs  are  not  entitled  to 
recover,  and  the  verdict  of  the  jury  should  be  for  the  de- 
fendant." 

(7.)  "Under  the  conditions  contained  in  said  policy,  it 
was  optional  with  the  defendant  to  repair,  rebuild,  or  re- 
place the  property  with  other  of  like  kind  and  quality  within 
a  reasonable  time^  on  giving  notice  of  their  intention  to  do 
so.  If  the  defendant  offered  to  so  rebuild,  and  the  plaintiffis 
refused  to  permit  such  rebuilding,  unless  the  defendant 
would  furnisn  shelving  and  counters,  the  plaintiff  can  not 
recover  in  this  case,  as  the  shelving  and  counters  were  not 
insured  under  said  policy." 

(8.)  "The  deposit  in  the  post-office  of  a  statement  of  the 
preliminary  proofs,  as  required  by  the  policy,  at  Scottsboro, 
Alabama,  and  addressed  to  H.  B.  Dillard,  secretary,  or  to 
Home  Protection  Insurance  Company,  as  agent,  was  not  a 
delivery  of  such  proof  to  them,  and  could  not  operate  to 
fulfill  the  requirements  of  the  contract,  that  such  proofs  of 
loss  should  be  rendered  to  the  company." 

(9.)  "There  is  no  evidence  in  this  case  that  the  defendant 
has  waived  the  (Conditions  in  said  policy  requiring  the 
plaintiffs  to  render  preliminary  proofs  of  the  alleged  loss, 
giving  an  accurate  and  particular  account  of  such  loss, 
signed  and  sworn  to  by  them,  accompanied  by  a  certificate 
from  a  magistrate  or  notary  public,  as  provided  by  the  said 
policy." 

^The  10th  charge,  as  copied  in  the  transcript,  is  not  in- 
telligible.) 

(11.)  "The  preliminary  proofs  should  have  been  sent  to 
the  defendant,  at  Montgomery,  Alabama,  and  not  to  the 
Home  Protection  Insurance  Company,  at  Huntsville,  Ala., 
or  to  the  secretary  of  said  Home  Protection  Insurance 
Company,  H.  B.  Dillard." 

(12.)  "The  letter  purporting  to  have  been  written  by  J. 
R  Abrams,  dated  Montgomery,  Ala.,  4-1,  1885,  is  not 
evidence  in  this  case." 

(13.)  "Under  the  terms  of  the  policy,  the  ascertainment 
of  the  amount  of  the  loss,  by  Mr.  J.  R.  Abrams,  the  ad- 
juster, did  not  decide  or  fix  the  liability  of  the  defendant, 
and  no  question  can  arise,  in  this  case,  as  to  defendant's 
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waiving  any  condition  reauired  by  the  contract  of  insurance, 
to  be  performed  by  the  plaintiffs." 

(14;  "The  answers  made  by  the  plaintiffs  to  the  questions 
propounded  in  the  application,  are  warranted  by  them  to  be 
true,  whether  material  or  not;  and  if  any  of  said  answers 
are  found  to  be  untrue,  the  policy  is  void,  whether  the 
answers  are  material  or  not,  and  the  verdict  of  the  jury 
should  be  for  the  defendant.  The  jury  have  nothing  to  do 
with  the  materiality  of  such  answers. 

(15.)  "The  plaintiffs  are  required  under  said  policy,  when 
sustaining  loss  or  damages,  as  soon  thereafter  as  possible 
to  render  preliminary  proofs,  giving  an  accurate  and  par- 
ticular account  of  such  loss  or  damage,  signed  and  sworn 
to  by  them.  There  is  no  evidence  that  the  plaintiffs  have 
complied  with  this  condition  of  the  policy,  and  for  this 
reason  they  are  not  entitled  to  recover ;  and  the  verdict  of 
the  jury  should  be  for  the  defendant." 

The  charges  given  by  the  court,  the  refusal  of  the  several 
charges  asked,  the  two  exceptions  to  the  testimony  of  Cald- 
well as  above  stated,  and  the  sustaining  of  the  demurrer  to 
the  fifth  plea,  are  assigned  as  error. 

Lawrence  Cooper,  for  appellant. — (1.)  The  application 
for  the  policy  and  the  policy  itself  are  to  be  construed  to- 
gether as  parts  of  one  and  the  same  contract,  each  expressly 
referring  to  the  other ;  and  the  statements  in  the  applica- 
tion being  in  the  nature  of  warranties,  a  misrepresentation 
avoids  the  policy,  especially  where  it  is  as  to  a  material 
matter. — 1  Wood  on  Fire  Insurance,  §  50 ;  Mav  on  Insurance, 
§§  29,159;  Chaffee  v.  Insurance  Co.,  18  N.  ¥.,"^376.  (2.)  The 
interest  of  the  assured  in  the  property  is  material  to  the 
risk,  and  he  is  required  to  make  a  full  and  true  statement 
of  the  facts  relating  to  it. —  WiUiainson  v.  N.  0.  Fire  Asso,, 
84  Ala.  106;  Western  Asso,  v,  Stoddard,  88  Ala.  606;  28 
Central  Law  Journal,  6.  The  assured  represented  that  thej 
had  a  "fee-simple  title"  to  the  property  insured,  and  their 
evidence  fails  to  show  that  they  had  any  legal  title  what- 
ever. One  of  them  may  have  nad  an  equitable  fee  simple 
in  the  lot,  but,  if  he  had  any  conveyance,  or  written  evi- 
dence of  title,  the  fact  was  not  proved.  Snodgrass  had  an 
interest  in  the  building,  which  he  sold  to  one  of  the  as- 
sured ;  but  whether  by  written  contract  or  by  parol  was  not 
shown,  nor  was  it  shown  that  the  purchase-money  had  been 
paid.  The  misrepresentation  as  to  the  title  or  interest  of 
the  assured  avoids  the  policy. — Phoenix  Insurance  Co,  v. 
Brotvder^  19  Amer.  St.  326.     Besides,  exceptions  wexe  re- 
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served  to  the  competency  of  the  evidence  as  to  the  title  of 
the  assured,  and  these  exceptions  are  assigned  as  error. 
(3.)  The  counters  and  shelves  were  not  covered  by  the 
policy. — 1  Wood  on  Fire  Insurance,  §  56.  (4)  The  instruc- 
tions of  the  court  as  to  the  waiver  of  notice  and  proof  of 
loss  were  erroneous. — Insurance  Co,  v.  Oates,  86  Ala.  558 ; 
Insurcmce  Co.  v.  Yoting,  86  Ala,  424  (5.)  A  complaint  in 
the  statutory  form  is  a  bare  statement  of  legal  conclusions, 
and  a  plea  of  the  general  issue  imposes  on  the  plaintiff  the 
burden  of  proving  all  the  material  facts  necessary  to  sup- 
port those  conclusions. — Ala.  Gold  Life  v.  Mutual  Insuram'c 
Co.,  81  Ala.  329;  2  Greenl.  Ev.,  §  404;  2  Wood  on  Fire  In- 
surance, 519 ;  28  Central  L.  J.  5,  6. 

Humes  &  Sheffey,  contra. — (1.)  There  was  no  special  plea 
setting  up  a  breach  of  warranty  of  title,  and  that  defense 
was  not  available  under  the  general  issue. — Code,  §  2675, 
and  citations.  (2.)  There  was  no  evidence  whatever  to  sup- 
port the  second  plea,  the  conditions  of  the  policy  as  to 
notice  and  proof  of  loss  being  substantially  variant  from  the 
allegations  of  the  plea.  (3.)  The  only  ol3Jection  made  by 
the  adjuster  to  plaintiffs'  notice  and  proof  of  loss  was,  that 
the  plans  and  specifications  of  the  building  were  not  fur- 
nished ;  and  this  was  a  waiver  of  all  other  objections,  if  any 
existed. — Insurance  Co.  v.  Fdrat/i,  77  Ala.  201 ;  5  Lawson's 
Bights  and  Bemedies,  3544  The  adjuster  afterwards  went 
to  Scottsboro,  accompanied  by  a  contractor,  to  whom  a 
particular  description  of  the  destroyed  building  was  sub- 
mitted, with  a  view  to  estimates  for  re-building. — Insurance 
Co.  V.  Gates,  86  Ala.  569;  Insurance  Co.  v.  Allen,  80  Ala.  571 ; 
Badger  v.  Insurance  Co.,  49  Wise.  389 ;  Fiaher  v.  Crescent  In- 
surance Co.,  33  Fed.  Bep.  544;  7  Amer.  &  Eng.  Encyc.  Law, 
1054 ;  11  Ih.  341.  The  notice  and  proofs  of  loss  submitted 
by  plaintiffs  were  in  the  defendant's  possession,  and  were 
not  produced  on  the  trial.  (4)  The  shelves  and  counters, 
if  part  of  the  building,  were  covered  by  the  policy ;  and  the 
question  whether  they  were  part  of  the  building  was  pro^ 


erly  submitted  to  the  jury. — Tillman  v.  DeLacy,  80  Ala. 
103 ;  Insurance  Co.  v.  Men,  80  Ala.  578 ;  27  Mich.  289 ;  8 
Amer.  <fe  Eng.  Encyc.  Law,  41-61.  (5.)  The  policy  described 
the  insured  building  as  occupied  bv  Snodgrass  &  Caldwell, 
when  in  fact  it  was  occupied  by  Caldwell  Brothers ;  but  de- 
fendant can  not  take  advantage  of  this  fact,  since  it  was  the 
mistake  of  its  own  agent. — Assurance  Co.  v.  Stoddard, 
88  Ala.  611 ;  84  Ala.  106 ;  11  Amer.  &  Eng.  Encyc.  Law,  302 ; 
Vol.  95. 
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5  Lftwson's  R  A  R  3694     (6.)  The  letter  of  Abrams,  the 
adjuster,  was  admitted  without  objection. 

STONE,  C.  J. — All  men  know  that,  in  cities  and  towns, 
business  houses  generally,  and  residences  frequently,  are 
constructed  in  such  close  proximity,  that  the  loss  of  one  by 
fire  endangers  others.  It  is  on  this  account  that  fire-in- 
surance companies,  in  placing  their  risks,  take  into  the 
estimate  what  are  called  the  exposures,  and  regulate  the 
premiums  they  charge  for  insurance  in  reference  thereto. 
00,  if  the  building  proposed  to  be  insured  be  very  valuable, 
and  the  sum  to  be  insured  be  large,  it  is  not  customary  to 

Clace  the  entire  risk  in  one  company,  but  in  several  This, 
ecause  if  loss  is  suffered  (and  losses  will  be  suffered),  the 
burden  will  be  distributed  amone  many  companies,  and  not 
left  entirely  to  one,  which  it  mignt  crush.  And  when  many 
buildings  are  so  nearly  connected,  one  with  the  others,  as 
that  the  burning  of  one  of  them  would  be  likely  to  set  fire 
to  the  others,  it  is  neither  customary,  nor  in  accordance 
mth  business  principles,  to  insure  them  all  in  one  company. 
And  this,  at  last,  is  but  carrying  into  practical  operation  the 
economic  philosophy  of  insurance — the  helpful  participa- 
tion and  aid  of  the  many  in  sharing  the  loss  which  casualty 
casts  on  one.  A  loss  of  ten  thousand  dollars  might  bank- 
rupt one  trader,  while,  if  it  were  distributed  among  a  hun- 
dred or  more,  it  would  scarcely  be  felt.  In  theory,  all  the 
premium-payers  contribute  their  several  contingents,  which 
collectively  make  up  the  sum  to  be  paid.  This  is  the 
rationale  of  insurance. 

The  Home  Protection  Insurance  Company  had  its  busi- 
ness office  in  Huntsville,  Alabama.  The  Capital  City  In- 
surance Company  had  its  habitation  in  Montgomery,  Ala- 
bama. The  former  was  the  Huntsville  agent  of  the  latter. 
This  is  not  uncommon.  It  furnishes  to  insurance  companies 
the  opportunity,  when  large  insurance  is  sought,  or  when 
application  is  made  for  insurance  of  two  or  more  buildings, 
or  their  contents,  which  are  situated  in  one  block,  or  in 
dangerous  proximity  to  each  other,  to  distribute  the  risk, 
and  thus  escape  an  individual,  heavy  loss,  which,  if  it  fell 
on  one  company,  might  be  very  disastrous  to  its  business 
aims. 

The  foregoing  reflections  are  common  knowledge.  We 
have  given  expression  to  them,  because,  in  our  opinion, 
they  shed  light  on  several  questions  which  the  record  before 
us  presents  for  our  decision.  They  tend  to  explain  why  it 
waa  thftt  the  storehouaei  the  subject  o(  insuranoe  in  this 
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case,  was  insured  in  the  Capital  City  Insurance  Company  ; 
and  why  it  was  that  the  agent  of  the  Home  Protection  Com- 
pany was  the  agent  or  person  through  whom  the  insurance 
was  obtained.  The  Home  Protection  Insurance  Company, 
being  a  corporation,  could  not  act  as  the  agent  of  the  Capi- 
tal City  Company,  otherwise  than  through  its  officers  or 
agents.     Corporations  can  not  act  in  any  other  way. 

Caldwell  Brothers  were  merchants,  having  their  place  of 
business  in  Scottsboro,  Alabama,  not  far  from  Huntsville. 
Stuart,  a  resident  of  Scottsboro,  was  the  agent  at  that  place 
of  the  Home  Protection  Insurance  Company.  The  Capital 
City  Company  had  no  agent  at  that  place.  The  BLome 
Protection  was  the  Capital  Citj's  agent  at  Huntsville. 
Caldwell  Brothers  had  obtained  insurance  on  their  stock  of 
merchandise,  and  they  made  application  to  Stuart  for  in- 
surance on  the  storehouse.  We  have  no  doubt  that  the 
preparation  of  the  written  application  was  largely  partici- 
pated in  by  him.  Such  is  tne  usual  custom.  The  mer- 
chandise insured  in  the  Home  Protection,  being  in  the 
storehouse  on  which  the  insurance  was  sought,  the  burning 
of  either  would  be  apt  to  involve  the  destruction  of  the 
other.  Hence  the  reasonable  desire  that  two  risks  should 
be  assumed  by  different  companies,  in  order  that,  if  loss 
ensued,  it  should  not  fall  entirely  on  one  company.  We  think 
we  are  in  safe  bounds  when  we  suppose  that  when  Caldwell 
Brothers  applied  to  Stuart  for  insurance  on  the  storehouse, 
the  latter  preferred  the  risk  should  be  assumed  by  the 
Capital  City  Company,  rather  than  that  the  double  loss 
should  fall  on  one  company,  in  case  of  its  destruction  by 
fire ;  and  that  it  was  at  his  instance  the  policy  was  taken  in 
the  Capital  <  itj  Company.  The  circumstances  of  this  case 
furnish  ample  evidence  from  which  the  jury  could  infer  that 
Stuart  was  the  authorized  agent  of  the  Capital  City  Insur- 
ance Company,  in  receiving  and  forwarding  the  application- 
And  if  there  were  doubt  of  this,  the  conduct  of  tne  Capital 
City  through  its  agents,  after  the  fire,  furnishes  circum- 
stances tending  to  show  a  ratification  of  the  issue  of  the 
policy  in  this  case.  These,  however,  were  questions  for  the 
jury.  There  was  no  error  in  receiving  testimony  of  Stuart's 
agency  in  receiving  and  forwarding  the  application  for  in- 
surance in  this  case,  nor  of  any  other  act  done  by  him, 
bearing  on  the  merits  of  the  present  controversy. 

When  the  application  was  made  for  insurance  in  this 
case,  the  general  questions  were  propounded,  and  answered 
by  one  of  the  Caldwell  Brothers.  One  question  propounded 
was,  "Have  you  fee-simple  title?"     The  answer  was,  '*Ye8," 
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One  clause  of  the  application  is  in  the  following  language : 
"Said  answers  are  considered  the  basis  on  which  insurance 
is  to  be  eflfected,  and  the  same  is  understood  as  incorporated 
in,  and  forming  a  part  and  parcel  of  the  policy,  as  well  as 
the  warranty  ol  this  applicant"  A  question  was  raised  on 
the  trial  as  to  the  title  neld  by  Caldwell  Brothers  in  the  lot 
on  which  the  storehouse  stood,  and  as  to  the  manner  of 
proving  that  title. 

The  complaint  filed  hj  plaintiffs  consists  of  a  single 
count,  which  is  a  substantial  copy  of  Form  13  of  the  Code, 

?.  792.  The  case  was  tried  on  issues  raised  by  four  pleas, 
he  first  plea  is  a  general  denial  of  the  averments  of  the 
complaint.  The  others  are  special  pleas,  but  neither  of 
them  specially  raises  the  question  of  title.  One  of  the 
plaintiffs,  while  on  the  witness  stand,  was  asked  as  to  the 
ownership  of,  and  title  to  the  lot  on  which  the  storehouse 
stood  He  testified  that  the  building  belonged  to  himself 
and  brother — Caldwell  Brothers.  In  the  cross-examination 
the  following  questions  were  asked,  and  answers  given :  Q, 
"You  and  your  brother  owned  it  ?"  (this  storehouse.)  A. 
"Yes.  Snodgrass  and  I  built  it,  and  then  my  brother  took 
his  place."  Q.  "Did  you  do  it  in  writing ?"  'A.  "No."  Q, 
"From  whom  did  you  buy  the  lot?"  A.  "A  man  named 
Hugh  Bynum."  Q.  "Did  "he  make  you  and  Snodgrass  a 
deed  for  it  ?"  A,  "I  dont  remember.  I  gave  him  a  horse 
for  the  lot.  Snodgrass  sold  his  interest  to  my  brother 
George."  Q.  "Was  that  contract  in  writing  between  Snod- 
grass and  G.  B.  Caldwell  ?"  A.  "I  am  not  certain.  I  think 
it  was."  Q,  "Have  you  the  paper  with  you?"  A.  "No." 
Q.  "Where  is  it?"  A.  "I  reckon  it  is  at  home,  or  de- 
stroyed." Q.  "What  is  your  best  recollection  about  it?" 
A,  •'!  know  that  when  we  traded  for  the  accounts,  there 
was  a  written  contract  between  Snodgrass  and  myself,  but 
as  to  the  lot,  I  dont  remember  whether  there  was  or  not." 
Q.  "If  there  was  any  deed  made,  you  do  not  know  it?"  A. 
"So  far  as  the  house  and  lot  were  concerned,  I  coxdd  not 
say  whether  there  was  a  scratch  of  the  pen." 

The  foregoing  is  substantially  all  the  evidence  bearing  on 
the  question  of  ownership  in,  or  title  to  the  lot  on  wnich 
the  storehouse  stood.  The  defendant  corporation  asked 
charges  based  on  the  question  of  title.  One  of  them  is  in 
the  following  language  :  "It  is  not  shown  in  this  case  that 
the  plaintiffs  had  the  fee-simple  title  to  said  property  so 
insured ;  and  for  this  reason  they  can  not  recover  in  this 
case,  and  the  verdict  of  the  jury  must  be  for  the  defendant." 
There  was  an  exception  reserved  to  the  refusal  to  give  this 
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charge.  There  had  also  been  objection  and  exception  to 
Caldwell'B  testimony,  that  the  building  belonged  to  himself 
and  brother. 

In  a  suit  at  law  founded  directly  on  land-owuerahip, 
nothing  less  than  what  the  law  calls  a  legal  title  will  sustain 
the  action.  Either  a  paper  title,  ten  years  adverse  enjoy- 
ment, or  something  equivalent,  must  be  shown.  But  this 
suit  does  not  bring  the  title  to  the  property  directly  in 
issue.  It  is  not  necessary  that  the  complaint  shall  aver  a 
title.  That  question  comes  up  collaterally  and  defensively. 
Ownership  is  a  material  factor  in  assuming  insurance  risk 
on  improved  real  estate,  but  'not  because  the  evidence  of 
the  ownership  is  considered.  The  extent  of  the  ownership 
is  the  important  element  of  inquiry.  This,  because  the 
law,  voicing  common  experience,  presumes  that  the  absolute 
owner  of  property  will  be  more  watchful  of  its  preservation, 
than  would  a  mere  tenant,  or  one  owning  only  a  partial 
interest  And  this  watchfulness  would  be  scaled,  not  by 
the  form  of  the  title,  but  by  the  extent  of  ownership.  One 
owning  a  perfect  equity  in  improved  real  estate  would  feel 
the  same  solicitude  in  preserving  it,  as  he  would  feel  if  he 
held  the  legal  fee. 

In  Phoenix  Insurance  Co,  v,  Brotvder,  67  Miss.  620 — s.  c, 
19  Amer.  St  Bep.  326 — the  defense  attempted  was  the 
same  as  that  reliea  on  in  this  case.  True,  there  was  some 
writing  in  that  case,  but  it  fell  short  of  creating  an  estate 
in  fee  simple.  The  court  said :  "What  is  meant  by  the 
words  "absolute  fee-simple  title"  in  this  connection?  It 
can  only  mean  that  the  assured  did  not  have  a  limited  in- 
terest in  the  property,  but  that  he  claimed  and  held  under 
a  deed  of  conveyance,  or  other  evidence  of  title,  purporting 
to  invest  them  with  an  estate  in  fee  simple.  It  can  only 
mean  that  the  assured  held  under  a  paper  title  conferring 
on  them  this  sort  of  estate,  as  contradistinguished  from  any 
limited  and  inferior  one.  The  reason  for  tnis  distinction  is 
obvious.  The  insurer  will  not  deal  with,  nor  take  the  great 
risk  of  indemnifying  against  loss  and  damage,  a  mere 
tenant,  lease-holder,  or  other  person  claiming  and  having 
only  some  qualified  interest  in  the  property ;  but  this  con- 
tract for  indemnity  will  be  made  only  with  the  person  hav- 
ing the  title — the  beneficial  owner — the  person  having  the 
absolute,  i,  e.,  the  vested,  as  opposed  to  the  contingent  or 
conditional  title." 

True,  in  the  case  from  which  we  have  quoted,  there  was 
some  sort  of  paper  title,  but  it  did  not  convey  the  fee.  It 
did  not  come  up  to  the  letter  of  the  representation  made  in 
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the  application.  It  would  not  have  supported  an  action  of 
ejectment  for  the  property.  But  we  can  not  suppose  that 
the  court  rested,  or  intended  to  rest  its  judgment,  on  the 
fact  that  there  was  a  paper.  The  true  ground  of  the  de- 
cision is  expressed  in  the  declaration  by  the  court,  that  "It 
I  the  assertion  that  the  assured  had  a  fee-simple  title  ]  can 
only  mean  that  the  assured  did  not  have  a  limited  interest 
in  the  property."  We  fully  approve  the  following  language 
of  the  Mississippi  court,  found  in  the  opinion  from  which 
we  have  been  extracting :  "By  the  insertion  of  those  words 
[fee-simple  title]  in  the  condition  of  its  policies,  can  it  be 
successfully  maintained  that  the  insurance  company  meant 
that  every  loss  occurring  under  its  policies,  in  which  the 
assured  should  be  unable  to  show  a  title  indefeasible  and 
good  against  the  world — a  title  free  from  every  defect,  real 
or  seeming,  and  on  which  not  the  smallest  cloud  rested — 
should  be  borne  by  the  assured?  To  tolerate  such  an 
opinion  would  be  equivalent  to  holding  that  the  company 
had  deliberately  set  a  trap  to  ensnare  the  simple-minded 
and  unwary.  .  .  .  We  can  not  believe  that  any  honestly 
directed  and  fair-dealing  company  will  deliberately  under- 
take the  manaffement  of  its  business  on  such  basis." 

In  the  case  before  us,  we  can  not  know  what  the  true 
state  of  the  title  was.  The  pleadings  had  given  no  notice 
that  any  question  would  be  raised  on  the  title  to  the  lot  on 
which  the  storehouse  stood.  The  main  issue  raisedby  the 
pleading  was,  whether  the  storehouse  had  been  destroyed 
by  fire,  in  such  manner  as  to  fix  a  liability  on  the  insurance 
company  therefor.  As  we  have  said,  the  extent  of  owner- 
ship held  by  the  assured  in  the  building  was  the  material 
inquiry,  because  such  interest  stimulates  solicitude  and 
watchfulness  in  its  preservation.  The  interest,  not  the  evi- 
dence of  it,  is  the  stimulus.  We  find  no  error  in  the  rulings 
of  the  court  on  the  question  of  the  ownership  of  the  prop- 
erty, or  the  testimony  by  which  it  was  established. 

Questions  were  raised  on  the  sufficiency  of  the  proofs  of 
loss.  We  are  not  informed  precisely  what  the  proofs  were. 
After  they  were  furnished,  the  adjuster  visited  the  premises, 
and  made  and  submitted  an  estimate  of  the  cost  of  rebuild- 
ing. It  is  not  pretended  that,  either  at  that  time  or  before, 
he  made  any  objection  for  the  want  of  timely  notice  of  the 
loss,  or  that  he  complained  of  the  insufficiency  of  the 
preliminary  proofs,  except  on  a  single  ground,  which  we 
think  was  untenable.  The  main  objection  he  urged,  when 
he  visited  the  place,  had  reference  to  the  counters  and 
shelviagi  to  bee  onsidered  further  on.    This,  under  aU  the 
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authorities,  must  be  regarded  as  a  waiver  alike  of  notice  of 
loss,  and  of  the  insufficiency  of  the  preliminary  proof. — Fire 
Ins,  Go.  V.  Felrath,  77  Ala.  194 ;  Badger  v.  Glenn  Falls  Ins. 
Co.,  49  Wis.  389 ;  7  Amer.  &  Eng.  Encyc.  of  Law,  1054 ; 
11  Ih.  341 ;  Central  City  Ins.  Co.  v.  Oates,  86  Ala.  558-68-9 ; 
Com.  Fire  Ins.  Co.  v.  Allen,  80  Ala.  571. 

The  claim  for  the  counters  and  shelving,  testified  to  have 
been  burned  with  the  building,  presents  the  only  remaining 
question  we  need  consider.  Tne  testimony  is  that  they 
were  framed  and  built  with  the  building,  and  were  not 
movable  fixtures.  They  were  not  named  separately,  and 
were  not  insured,  unless  they  constituted  a  part  of  the 
storehouse.  The  primary  meaning  of  the  word  fixture  is, 
"that  which  is  fixed  or  attached  to  something  as  a  perma- 
nent appendage."  In  law  it  takes  a  wider  range.  Anything 
fixed  or  attached  to  a  building,  and  used  in  connection  with 
it,  is  a  fixture,  whether  it  be  a  permanent  appendage  or  not. 
Hence,  in  legal  jurisprudence,  there  are  movable  fixtures 
and  immovable  fixtures.  Whenever  the  appendage  is  of 
such  a  nature  that  it  is  not  part  and  parcel  of  the  building, 
but  may  be  removed  without  injury  to  the  building,  then  it 
is  a  movable  fixture,  and  is  a  chattel.  It  is  no  part  of  the 
realty,  and  does  not  pass  with  a  conveyance  of  the  freehold. 
If,  however,  it  be  so  connected  with  the  building  as  that  it 
can  not  be  severed  from  it  without  injury  to  the  building — a 
disturbance  of  its  rounded  completeness — then  it  is  part  of 
the  realty,  and  it  passes  with  the  conveyance  of  the  soil. 
Of  course,  these  principles  apply  only  when  there  is  no 
agreement  of  parties  varying  these  legal  intendments. — 8 
Amer.  &  Eng.  "Encyc.  of  Law,  43,  61 ;  Rapelje  &  L.  Law 
Dictionary ;  O'Brien,  v.  Kiisterer,  27  Mich.  289 ;  Tillman  v. 
DeLojcey,  80  Ala.  103,  and  authorities  cited.  It  is  manifest 
that,  in  this  case,  if  the  only  testimony  on  the  question  be 
believed,  a  conveyance  of  the  freehold  would  have  carried 
with  it  the  counters  and  shelves. 

The  insurance  company  had  a  printed  form  of  application 
for  insurance.  The  one  made  and  used  in  this  case  has 
been  sent  up  for  our  inspection.  It  contains  many  ques- 
tions to  applicants,  so  framed  as  to  suit  the  various  kinds 
of  property,  of  which  insurance  against  loss  by  fire  is  sought 
and  obtained.  The  applicant  is  required  to  answer  such  of 
the  questions  as  are  applicable  to  the  insurance  risk  he 
seeks.  In  this  instance,  the  applicants  sought  insurance  on 
a  store  building,  which  they  valued  at  $2,300.  The  insurance 
obtained  was  If  1,500.  This  is  the  only  item  of  property  to 
which  any  answer  was  made,  although  the  form  contained  a 
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.blank  for  "counters,  shelves  and  drawers."  Neither  the 
policy  nor  the  conditions  annexed  to  it  make  any  reference 
to  these  fixtures,  but  a  pen-dash  indicates  that  that  ques- 
tion, together  with  many  others,  was  regarded  as  immate- 
rial We  hold  the  proper  inquiry  for  the  jury  was,  whether 
the  counters  and  shelves  were  movable  or  immovable 
fixtures.  If  the  former,  they  were  not  insured.  If  the 
latter,  thev  were  part  of  the  storehouse,  and  were  covered 
by  the  policy. 

We  need  not  apply  these  principles  to  the  charge  giveu, 
nor  to  the  various  charges  refused.  In  none  of  its  rulings 
did  the  Circuit  Court  err. 

Affirmed. 

Walker,  J.,  not  sitting,  having  been  of  counsel. 


Steiner  Bros.  v.  Clisby. 

BiK  in   Equity  for   Foreclosure  of  Mortgage,  and  to  Declare 
Priority  of  Lieiis;  Cross- Bills. 

1.  Recital  in  nole  that  it  was  given  for  purchftse-money  of  land. — When 
a  promissory  note  was  in  fact  given  for  money  borrowed  to  make  a 
cash  payment  on  a  purchase  of  land,  a  vendors  lien  is  not  created  by 
a  recital  therein  that  it  was  given  for  the  purchase-money  of  the 
land. 

2.  Unreconfetf  mortgage;  validity  an  against  subsequent  mortgagres.  pur- 
rhnner*,  and  judgment-crtditors  — Under  statutory  provisions  (Code, 
H  1810-11),  a  mortgage  of  real  estate,  given  to  secure  an  antecedent 
debt,  is  inoperative  and  void  as  against  subsequent  purchasers  for 
value,  mortgagees,  and  judgment-creditors,  without  notice,  unless 
recorded  before  the  accrual  of  their  respective  rights;  and  the  fact 
that  it  is  filed  for  record  at  the  same  time  with  a  subsequent  mort- 
gage, does  not  give  it  any  preference  oyer  the  latter. 

3.  Same ;  proof'  of  notice. — When  the"  holder  of  a  prior  unrecorded 
mortgage  seeks  to  foreclose  and  enforce  his  lien  against  subsequent 
mortgagees,  the  onus  is  on  him  to  prove  that  they  had  notice  of  it, 
actual  or  constructive,  before  their  rights  accrued ;  and  if  the  second 
mortgage  was  given  to  secure  three  separate  and  independent  debts, 
due  to  three  different  persons,  the  fact  that  one  of  them  had  knowl- 
edge of  the  prior  mortgage  does  not  charge  the  others  with  con- 
structive notice  of  it. 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 
Heard  before  the  Hon.  H.  A.  Sharpe. 
The  original  bill  in  this  case  was  filed  on  the  6th  of  Sep- 
tember, 1^9,  by  Steiner  Bros.,  suing  as  partners,  against 
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A.  A.  Clisby,  Lorenzo  Clisby  and  wife,  Bobert  Jemison,  and 
W.  B.  Deloach ;  and  sougnt  to  foreclose  a  mortgage  on 
certain  real  estate  in  Birmingham,  and  to  declare  and 
enforce  the  complainant's  equitable  rights  in  and  to  the 
property,  as  paramount  and  superior  to  the  rights  asserted 
by  A.  A.  Clisby,  Jemison,  and  Deloach.  The  mortgage,  a 
copy  of  which  was  made  an  exhibit  to  the  bill,  was  dated 
July  23d,  1888,  and  was  executed  by  said  L.  Clisby  to  A.  A. 
Clisby,  to  secure  the  payment  of  a  promissory  note  for 
$5,000,  which  was  dated  April  25th,  1887,  payable  one  day 
after  date,  at  the  First  National  Bank  of  Birmingham,  to 
the  order  of  A.  A.  Clisby,  and  recited  tliat  it  was  given  for 
the  purchase-money  of  the  lots  described  in  the  mortgage. 
This  note  and  mortgage  were  transferred  and  assigned  by 
A.  A.  Clisby,  February  19th,  1889,  on  the  recited  considera- 
tion of  $5,600  in  hand  paid,  to  M.  L.  &  C.  Ernst,  who,  on 
the  4th  September,  1889,  for  value  received  as  recited,  trans- 
ferred the  same  to  complainants.  The  complainants  sought 
to  foreclose  the  mortgage  as  assignees,  and  also  seem  to 
have  asserted  a  vendor's  lien  on  the  land  for  purchase- 
money  unpaid,  under  the  facts  stated  in  the  opinion  of  the 
court  Jemison,  Deloach  and  A.  A.  Clisby  each  asserted 
liens  on  the  land  under  another  mortgage,  executed  to  them 
by  said  L.  Clisby,  which  was  given  to  secure  the  payment 
of  his  three  notes,  one  payable  to  each  of  them  respectively ; 
which  mortgage  was  dated  September  26th,  1888.  Jemison 
claimed  a  priority  over  the  complainants,  and  asserted  his 
rights  by  cross-bill,  as  well  as  in  his  answer  to  the  original 
bill ;  while  Deloach  asserted  his  in  his  answer  to  the  origi- 
nal bill,  and  also  in  his  answer  to  Jemison's  cross-bill,  and 
claimed  at  least  equal  preference  with  Jemison  over  com- 

{)lainants.  The  facts  out  of  which  these  several  claims  and 
iens  arose  are  fully  stated  in  the  opinion  of  the  court,  and 
it  is  unnecessary  to  repeat  them.  On  final  hearing,  on 
pleadings  and  proof,  the  City  Court  ordered  the  mortgaged 
property  to  be  sold,  and  directed  that  the  proceeds  of  sale, 
after  payment  of  costs,  be  first  applied  to  the  claims  of 
Jemison  and  Deloach,  and  secondly  to  the  claim  of  Steiner 
Bros.  •  The  complainants  appeal  from  this  decree,  and  here 
assign  it  as  error.     , 

White  &  Howze,  and  Watts  <fe  Son,  for  appellants. 

Jno.  S.  Jemison,  and  W.  B.  Houghton,  contra. 
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CLOPTON,  J.— On  November  15,  1886,  the  Birmingham 
Land  &  Loan  Company  sold  to  Deloach  and  Cobbs  the 
land  in  the  bill  mentioned,  for  eleven  thousand  dollars,  one 
third  of  which  was  paid  in  cash,  and  notes  for  the  deferred 
payments  executed  by  them ;  the  company  giving  a  bond 
conditioned  to  make  title  on  payment  of  the  purchase- 
money.  On  January  20,  1887,  I)eloach  and  Cobbs  sold  the 
land  to  Cheatham  and  L.  Clisby,  for  fifteen  thousand  dol- 
lars, one  third  to  be  paid  in  cash,  the  balance  in  one  and 
two  years,  with  interest.  By  arrangement  between  the 
parties,  Cheatham  and  Clisby  gave  two  notes  to  the  Bir- 
mingham Land  &  Loan  Company,  for  the  amount  of  the 
purchase-money,  with  interest,  owing  by  Deloach  and 
Cobbs,  and  notes  to  Deloach  and  Cobbs  respectively,  for 
the  excess  of  the  fifteen  thousand  dollars  agreed  to  be  paid 
by  them.  Deloach  and  Cobbs  surrendered  to  the  company 
the  bond  for  title  held  by  them,  and  the  company  executea 
to  them  a  bond  conditioned  to  make  title  to  them.  In  order 
to  make  the  cash  payment,  L.  Clisby  borrowed  from  A.  A. 
Clisbv  five  thousand  dollars,  for  which  he  gave  his  note 
datecf  April  25,  1887,  payable  one  year  after  date,  at  the 
First  National  Bank  of  Birmingham.  To  secure  this  note, 
and  in  consideration  of  the  extension  of  payment  for  twelve 
months,  L  Clisby  signed  and  delivered  to  A.  A.  Clisby  a 
mortgage  on  the  land.  This  mortgage,  which  bears  date 
July  23,  1888,  was  not,  at  the  time  of  delivery,  attested  or 
acknowledged,  as  required  by  statute.  In  consequence 
thereof,  it  was  returned  to  L.  Clisby,  and  acknowledged  by 
him  before  a  justice  of  peace,  who  appended  thereto  his 
official  certificate  of  acknowledgment,  September  28,  1888, 
and  then  returned  it  to  A.  A.  Clisby.  Cheatham  transferred 
his  interest  to  L.  Clisby,  in  consideration  of  his  assuming 
to  pay  the  notes  given  by  them  for  the  purchase-money. 

Jemison,  having  purchased  from  the  Birmingham  Land 
&  Loan  Company  the  notes  of  Cheatham  and  Clisby,  and 
A.  A.  Clisby  navmg  acquired  the  note  given  to  Cobbs,  by 
agreement  of  all  the  parties  L.  Clisby  executed  to  Jemison, 
Deloach  and  A.  A.  Clisby,  respectively,  notes  in  substitu- 
tion and  renewal  of  the  notes  of  Cheatnam  and  Clisby  held 
by  them ;  and  to  secure  the  same,  and  in  consideration  of 
the  extension  of  the  indebtedness,  executed  a  mortgage  on 
the  land,  at  which  time  the  Birmingham  Land  &  Loan 
Company  executed  to  L.  Clisby  a  deed  to  the  property. 
Though  the  notes,  mortgage  and  deed  bear  date  September 
26,  1^8,  they  were  not  in  fact  delivered  until  the  9th  day 
of  October.    On  October  11,  1888,  A.  A.  CUsby  filed  the 
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mortgage  of  L.  Clisby  to  him,  and  the  mortgage  to  Jemison, 
Deloach  and  Clisby,  in  the  office  of  the  jhidge  of  probate  of 
Jefferson  county  for  registration.  On  February  18,  1889, 
A.  A.  Clisby  transferred,  and  assigned  without  recourse  for 
value,  the  note  for  five  thousand  dollars,  and  the  mortgage 
to  secure  the  same,  to  M.  L.  and  C.  Ernst,  who  transferred 
and  assigned  them  thereafter  to  Steiner  Bros.  For  the  fore- 
closure of  this  mortgage,  Steiner  Bros,  filed  the  present 
bill.  L.  Clisby,  Deloach  and  A.  A-  Clisby  and  Jemison  are 
made  defendants.  Jemison  and  Deloach  filed  separate 
cross-bills. 

Though  the  note  for  five  thousand  dollars  recites  that  it 
was  given  for  the  purchase-money  of  the  land,  this  is 
untrue  ;  it  was  given  for  money  borrowed  to  make  the  cash 
payment  for  the  land ;  the  recital  does  not  create  a  lien  on 
the  land.  Whether,  by  the  transaction  of  September  26, 
1888,  Jemison  and  Deloach  waived  or  abandoned  the 
vendor's  lien,  or  whether  complainants  had  notice  of  such 
lien, — questions  elaborately  discussed  by  counsel, — it  is 
unnecessary,  in  the  view  we  take  of  the  case,  to  decide.  The 
inquiry  is,  which  mortgage  has  priority  of  lien?  We  shall 
consider  the  question  of  the  superiority  of  lien  as  if  the 
mortgage  under  which  complainants  claim  was  legally 
executed  on  the  day  it  bears  aate,  and  the  mortgage  under 
which  Jemison  and  Deloach  claim  was  not  executed  until 
October  9,  1888. 

Section  1811  of  the  Code  declares,  that  all  conveyances  of 
jeal  property,  mortgages,  or  deeds  of  trust  to  secure  any 
debt,  other  than  a  debt  created  at  the  date  thereof,  are  in- 
operative and  void  as  to  purchasers  foi-  a  valuable  consid- 
eration, mortgagees,  and  judgment-creditors,  without  notice, 
unless  the  same  have  been  recorded  before  the  accrual  of 
the  right  of  such  purchasers,  mortgagees  and  judgment- 
creditors.  The  statute,  the  purpose  of  which  is  the  pre- 
vention of  fraud,  is  imperative  in  its  terms.  The  right  of 
Jemison  and  Deloach  accrued  October  9,  1888 ;  the  prior 
mortgage  was  not  recorded  until  the  11th  day  of  October, 
two  days  thereafter.  At  the  time  of  the  accrual  of  their 
right,  the  prior  mortgage  was  inoperative  and  void  as  to 
them,  unless  they  had  notice  tnereof. —  JVcxxi  v.  Lake^ 
62  Ala.  489.  The  fact  that  both  mortgages  were  filed  for 
record  at  the  same  time,  does  not  change  the  effect  of  the 
statute  of  registration.  It  does  not  require  the  sec  »nd 
mortgage  to  oe  recorded  before  the  first  is  recorded,  in 
order  to  preserve  its  preference.  It  simply  declares  the 
unrecorded  prior  mortgage  inoperative  and  void  as  against 
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the  subsequent  mortgagees,  when  their  mortgage  is  executed 
and  received  without  notice  of  the  first. — Coster  v,  Banlc  of 
Georgia,  24  Ala,  37.  Neither  does  the  fact  that  A.  A.  Clisby, 
one  of  the  mortgagees  in  the  second  mortgage,  knew  of  their 
prior  mortgage,  affect  the  rights  of  Jemison  and  Deloach. 
Their  debts  are  separate  and  distinct — there  is  no  com- 
munity of  interest  in  respect  to  them.  The  mere  circum- 
stance that  the  mortgage  was  executed  to  all  three  does  not 
create  a  mutual  agency,  so  that  notice  to  one  will  affect  the 
others. — Snyder  v.  Sponable,  1  Hill,  567 ;  Wade  on  Notice, 
§684 

Conceding  that  M  L.  and  C.  Ernst  and  complainants  had 
no  notice  of  the  mortgage  to  Jemison,  Deloacn  and  Clisby, 
at  the  time  they  respectively  purchased  the  first  mortgage, 
the  absence  of  such  notice  aoes  not  impart  validity  and  su- 
periority, as  against  the  subsequent  mortgagees,  to  the 
prior  mortgage,  which  is  declared  by  the  statute  to  be  in- 
operative and  void  at  the  time  they  purchased  it.  On  the 
undisputed  facts,  Jemison  and  Deloach  are  mortgagees  en- 
titled to  protection  under  the  statute  against  the  lien  of  the 
mortgage  under  which  complainants  claim,  if  without  notice 
thereof.  There  is  no  pretense,  no  effort  to  show,  that 
Deloach  had  notice.  A.  A.  Clisby  testifies  that  he  Mivves 
he  told  Jemison  of  the  mortgage  before  the  second  mortgage 
was  delivered.  But  notice  thereof  is  positively  denied  by 
Jemison,  who  swears  that  Clisby  did  not  tell  him  about  it 
until  after  he  had  transferred  the  mortgage  to  M.  L.  and  C. 
Ernst  The  burden  of  proving  notice  rests  on  complain- 
ants. We  find  from  the  evidence  that  neither  Jemison  nor 
Deloach  had  notice  of  the  prior  mortgage,  nor  information 
of  facts  suflicient  to  put  them  on  inquiry,  at  the  time  of  the 
accrual  of  their  right  under  the  second  mortgage. 

The  decree  of  the  City  Court,  in  accord  with  these  views, 
is  affirmed. 

[On  application  for  rehearing.] 

COLEMAN,  J. — The  application  for  a  rehearing  has  been 
carefully  examined  and  considered.  We  can  not  consent  to 
the  contention  that  the  debt  of  complainant  was  created  at 
the  date  of  the  mortgage,  so  as  to  relieve  it  from  the  opera- 
tion of  section  1810  of  the  Code.  True,  the  debt  was  ex- 
tended, and  the  extension  no  doubt,  as  has  been  frequently 
held,  constituted  a  valuable  consideration.  But  the  statute 
(sec.  1810)  is  imperative,  and  declares  that  .  .  .  "mort- 
gageSy  or  instruments  in  the  nature  of  a  mortgage  of  real 
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property,  to  secure  any  debt  created  at  the  date  thereof,  are 
voia  as  to  purchasers  for  a  valuable  consideration,  mort- 
gagees ana  judgment-creditors,  having  no  notice  thereof, 
unless  recorded  within  thirty  days  from  their  date" ;  and 
section  1811  provides,  "that  all  other  conveyances,  mort- 
gages" (fee,  "to  secure  any  debts  other  than  those  specified 
in  the  preceding  section"  [debt  created  at  the  date  thereof], 
are  inoperative  and  void,  as  to  purchasers  for  a  valuable 
consideration,  mortgagees  and  judgment  creditors,  without 
notice,  unless  the  same  have  been  recorded  before  the 
accrual  of  the  right  of  such  purchasers,  mortgagees,  or 
judgment-creditors."  The  eviuence  shows  that  complain- 
ants' debt  began  in  a  loan  of  money,  several  months  before 
the  date  or  execution  of  the  mortgage  to  secure  it,  and  was 
not  created  at  the  date  of  the  mortgage,  but  only  extended 
at  that  time. 

Complainant's  own  contention  is,  and  the  evidence  sus- 
tains him  in  this  respect,  that  Jemison  was  a  subsequent 
mortgagee ;  and  if  he  had  no  notice  of  the  existence  of 
complainant's  mortgage,  the  prior  mortgage  not  having 
been  recorded  in  time,  under  section  1811  was  inoperative 
against  him.  There  is  some  foundation  for  the  argument 
that  Jemison  had  notice  from  Clisby  of  complainant's  prior 
mortgage,  but  the  facts  are  not  suflicient  to  overcome  the 
positive  proof  to  the  contrary. 

The  rehearing  must  be  denied. 


§  £\  Garrett  &  Sons  v.  Jones. 

Contested  Claim  of  HomcHtead  Exemption, 

"gs     96  !•  HotMeandloi  oh  homestead;  hov)  dftermined. — Whether  or  not  a 

di31^  house  and  lot  in  an  incorporated   town  can  constitute  an  exempt 

homestead,  is  to  be  determined  by  the  character  oi'  the  building,  the 
uses  to  which  it  is  adapted,  and  to  which  it  has  been  devoted,  and  not 
by  the  intention  or  purpose  of  the  owner  in  building  it ;  and  where 
the  house,  as  here,  is  a  building  40  feet  by  20,  divided  by  partitions 
into  two  rooms,  the  larger  one  being  fitted  up  with  shelves  and  used 
as  a  bar-room,  first  by  the  owner  and  then  by  his  lessee,  it  can  not  be 
claimed  as  a  homestead  because  the  smaller  room,  about  14  by  16  feet 
in  size,  was  used  by  him  as  a  bed-room,  while  taking  his  meals  else- 
where in  town,  and  was  not  leased  with  the  residue  of  the  premises, 
though  the  lessee  was  allowed  to  sleep  in  it. 
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AppeaIj  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  J.  E.  Dowdell. 

The  appellants  in  this  case  having  obtained  a  judgment 
on  the  17th  September,  1890,  against  L.  D.  Jones,  an  execu- 
tion thereon  was  levied  by  the  sheriff,  October  8th,  1890,  as 
shown  by  his  return,  "on  one  business  house  and  lot  in  the 
town  of  Camp  Hill,  known  as  the  *L.  D.  Jones  Bar-room', 
bounded  as  follows,"  &c.  The  defendant  interposed  a  claim 
of  exemption  to  the  house  and  lot  as  his  homestead,  de- 
scribing it  as  "one  storehouse  and  lot  in  the  town  of  Camp 
Hill,  known  as  the  'L.  D.  Jones  Bar-'room,'  bounded  as  fol- 
lows"; and  his  claim  was  contested  by  the  plaintiff.  On 
the  trial  of  the  issue  joined  between  the  parties,  it  was 
shown  that  the  value  of  the  property  was  less  than  $1,000 ; 
and  the  other  evidence  is  thus  stated  in  the  bill  of  excep- 
tions: 

"The  defendant  himself,  and  G.  W.  Dawson,  E.  E.  Spinks 
and  others,  in  his  behalf,  testified  substantially,  that  said 
house  and  lot  was  situated  in  the  town  of  Camp  Hill,  the 
house  being  about  40  feet  from  the  track  of  the  C.  &  W. 
Eailwaj  Company,  and  25  or  30  yards  from  the  depot,  being 
in  the  immediate  locality  of  other  business  houses  in  said 
town,  and  without  any  inclosure  around  the  building,  or 
other  obstructions  to  approach  thereto ;  that  said  house  is 
about  forty  feet  in  length,  extending  north  and  south  paral- 
lel with  the  railroad  track,  and  about  twenty  feet  in  width ; 
that  it  was  built  by  said  Jones  in  1887,  to  be  used  as  his 
home  and  residence,  and  for  a  business  house,  and  was  so 
used  and  occupied ;  that  on  the  north  and  south  ends,  and 
also  on  the  east  side,  on  the  outside  of  the  building,  were 
imprinted  in  large  letters  the  words,  *  L,  D,  Jones,  dexder  in 
liqiJLorSy  fine  wines,  (tc.,'  together  with  drawings  representing 
a  barrel,  jug,  decanter,  <fec. ;  that  there  is  a  door  in  the  east 
side  of  said  house,  and  another  in  the  north  end  thereof ; 
that  said  house  is  divided  by  partition  walls  into  two  rooms, 
one  of  which,  as  said  Jones  testified,  is  about  fourteen  feet 
wide  by  sixteen  feet  long,  in  the  south-west  corner  of  the 
building,  from  which  a  door  opens  into  the  other  room,  and 
used  as  a  common  passway  between  the  two  rooms  ;  that  in 
the  year  1890,  and  at  the  time  of  said  levy,  as  well  as  at  the 
time  of  the  trial,  the  front  room  of  the  house,  in  which  were 
the  bar-fixtures  of  said  Jones,  was  rented  and  occupied  by 
one  Landrum  as  a  liquor-saloon,  the  back  room  being  re- 
served and  occupied  by  said  Jones  as  his  home,  but  was 
also  used  by  said  Landrum  as  a  bed-room  in  conjunction 
with  said  Jones,  and  by  his  permission,  but  not  under  the 
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contract  of  Tent;  that  said  Jones,  who  is  an  unmarried  man, 
kept  his  bed,  his  trunk,  gun,  wardrobe,  and  all  his  house- 
hold goods  in  said  room,  and  occupied  the  same  as  his 
place  of  residence,  but  ate  his  meals  at  the  residence  of  the 
witness  Dawson,  who  resided  on  a  different  lot  in  said 
town ;  and  that  said  defendant  had  no  other  place  of  resi- 
dence. It  was  shown,  also,  that  each  of  said  rooms  was 
provided  with  a  fire-place  by  means  of  a  stack  chimney  be- 
tween them ;  that  the  larger  room  was  provided  with  a 
counter,  screen,  decanters,  barrels  &c.,  and  otherwise  ap- 
pointed for  saloon  purposes ;  and  that  there  was  a  door  in 
the  south  end  of  the  building,  entering  the  room  occupied 
by  said  Jones.  This  being  all  the  evidence,  the  court 
charged  the  jury,  on  request,  that  they  must  find  for  the 
defendant,  if  they  believed  the  evidence."  The  plaintiffs 
excepted  to  this  charge,  and  they  here  assign  it  as  error. 

H.  J.  GiLLAM,  for  appellants,  cited  Blum  v.  Carter,  63  Ala. 
235;  McUonnaAjhy  v.  Baxter,  55  Ala.  381;  9  Amer.  &  Eng. 
Encyc.  Law,  428,  note  9. 

W.  D.  Bulger,  cordra,  cited  Pryor  v.  Stone,  19  Texas, 
371 ;  OcJckf/  V.  Chaml)erlain,  76  Amer.  Dec.  516 ;  70  Amer. 
Dec.  341. 

McCLELLAN,  J. — Whether  the  house  and  lot  involved 
in  this  case  constitutes  the  homestead  of  the  defendant 
Jones,  depends  upon  the  character  of  the  building,  and  the 
uses  to  which  it  is  adapted  and  to  which  it  was  devoted. 
The  purposes  for  which  it  was  erected  by  Jones,  the  fact 
that  it  was  built  by  him  "to  be  used  as  his  home  and  resi- 
dence, and  for  a  business  house,"  can  exert  no  influence  in 
determining  whether  it  was  "a  home  and  residence"  now 
that  it  has  for  long  been  a  completed  structure  and  subjected 
to  whatever  occupancy  was  originally  contemplated  by  the 
claimant.  Its  status,  as  being  a  homestead  or  not,  must  l)e 
adjudged  by  what  he  did — by  the  character  of  house  he 
built,  and  the  uses  to  which  he  in  fact  devoted  it — and  not 
by  what  he  intended  to  do.  Moreover,  the  fact  that  he 
built  it  for  a  home  and  residence  can  not  be  proved  by  evi- 
dence of  his  mere  purpose  to  subserve  that  end,  but  can  only 
be  found  inferentially  from  his  visible  acts  in  the  prem- 
ises ;  and  his  testimony  that  such  was  his  purpose  must  be 
taken  to  mean  only  that  he  intended  to  build  such  a  home 
and  residence  as  he  did  in  fact  build.  And  however  his 
mind  may  have  been  imbued  with  the  idea  that  he  was  pro- 
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posing  a  home  for  himself,  it  will  not  be  held  to  be  a  home- 
stead, unless,  dissociated  from  his  own  purposes,  the  house 
and  lot  in  question  fills  the  definition  of  a  homestead  under 
our  laws.  The  evidence  of  his  intentions  found  in  this 
record  must,  therefore,  be  wholly  disregarded ;  and  the 
inquiry  must  proceed  with  reference  solely  to  the  kind  of 
house  which  is  on  the  lot  and  the  nature  of  its  occupation 
by  Jones  ;  it  being  admitted  that,  as  to  location,  area  and 
value,  the  house  and  lot  is  within  the  exemption  secured  to 
Jones  against  the  claim  which  the  plaintiffs  seek  to  enforce 
upon  it. 

The  house  is  in  the  business  portion  of  the  town  of  Camp 
HilL  It  is  not  inclosed  as  residences  in  towns  of  this  .class 
usually  are.  Its  dimensions  are  about  forty  by  twenty  feet. 
It  is  divided  by  partition  walls  into  two  rooms,  one  of  which 
is  in  a  corner  of  the  building  and  is  about  sixteen  by  four- 
teen feet.  The  other  and  larger  room  covers  the  remainder 
of  the  building,  and  this  is  filled  up  with  counters,  <fec.,  as 
for  a  business  house.  Between  these  rooms  there  is  a  door 
leading  from  one  to  the  other.  Each  room  has  a  fireplace 
served  by  a  stack-chimney  constituting  a  part  of  the  parti- 
tion between  them.  Such  was  the  character  of  the  house — 
essentially  an  ordinary  business  house,  with  the  usual 
smaller  room  at  the  back  of  it. 

Now,  as  to  the  uses  to  which  it  was  put.  When  the  build- 
ing was  completed,  about  1887,  Jones  carried  on  the  busi- 
ness of  a  retail  liquor-dealer  in  the  front  room,  and  had  an 
illustrated  sign  painted  on  the  outside  of  the  building  pro- 
claiming his  business.  In  1890,  and  thence  up  to  the  time 
of  the  levy  and  trial,  Jones  rented  the  front  room  with  its 
bar-fixtures,  Ac,  to  one  Landrum,  who  continued  the  liquor 
business  therein.  In  1887,  Jones,  who  is  an  unmarried  man, 
fitted  up  the  back  room  as  a  bed-room,  and  has  continued 
to  occupy  it  as  such  ever  since.  This  room  was  not  let  to 
Landrum  along  with  the  other,  but  since  he  has  been  Jones* 
tenant  of  the  main  room  he  has,  by  permission  of  the  latter, 
also  slept  in  the  back  room.  Jones  does  not,  and  never  has 
taken  his  meals  in  this  bed-room,  or  in  the  house,  but 
boarded  at  the  house  of  one  Dawson  situated  in  another 
part  of  the  town. 

On  these  facts,  there  can  be  no  doubt  that  the  primary 
adaptation  of  the  building  is  to  the  purposes  of  business, 
and  that  its  principal  uses  are,  and  have  always  been,  the 
uses  of  trade,  and  not  those  of  domiciliary  occupation. 
The  authorities  are  by  no  means  uniform  as  to  what  will  or 
will  not  be  considered  a  homestead,  when  the  building 
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claimed  as  such  is  in  part  adapted  and  devoted  to  business 
pursuits,  and  in  other  part  used  as  a  dwelling;  but  we 
think  it  may  be  laid  down  as  a  safe  and  conservative  rule 
on  that  subject,  that  where  the  trade  adaptation  and  use  of 
a  building  is  incidental  or  secondary  only  to  its  habitation 
as  a  dwelling — where  the  chief  use  of  the  structure  is  that  of 
a  home  for  the  owner,  and  some  part  only  not  essential  to 
this  end  is  fitted  up  and  used  as  a  shop,  an  office  or  sales- 
room— it  is  a  homestead ;  but,  when  this  state  of  facts  is 
reversed,  and  the  residence  feature  is  only  auxiliary  to  the 
business  use — where  only  a  relatively  small  part  of  the 
building  is  devoted  to  the  uses  of  habitation,  and  the  chief 
adaptation  and  use  are  those  of  business — the  building  is 
not  a  homestead,  even  though  the  occupant  have  no  other 
home,  and  uses  this  for  all  the  purposes  of  living.  Illus- 
trations will  readily  suggest  themselves.  For  instance,  the 
owner  of  an  hotel,  erected  for  and  adapted  to  the  purposes  of 
public  entertainment,  would  not  have  homestead  therein 
though  he  resides  there  with  his  family;  but  the  owner  and  oc- 
cupant of  a  private  house  would  not  be  deprived  of  the  exemp- 
tion througn  the  fact  that  he  rented  rooms  to  lodgers  and 
entertained  them,  or  even  travellers,  at  table  for  a  considera- 
tion. A  professional  man  would  not  lose  the  exemption  by 
reason  of  devoting  some  part  of  his  dwelling  to  the  uses  of  his 
profession ;  but  if  a  physician,  for  instance,  should  make  a 
public  infirmary  of  his  residence,  and  continue  to  live  there 
merely  as  an  incident  to  the  conduct  of  the  hospital,  we 
apprehend  homestead  would  be  lost — AckJey  v.  Chamherlmn^ 
16  Cal.  181 ;  Lnzell  v.  LiLfi^ll,  8  Allen,  575  ;  Mercier  v.  Chase, 
11  Allen,  194;  GMnuin  v,  Clarke  1  Nev.  607;  Harrimnn 
V.  Im.  Co,,  49  Wis.  71 ;  LdughUn  v.  Wright,  63  Cal.  113 ; 
Prifor  V.  Stone,  70  Am.  Dec.  341,  and  notes,  348  et  seq. 

Guided  by  this  rule,  our  conclusion  would  be  against  the 
defendant's  right  of  homestead,  even  if  he  had  used  the 
house  in  question  for  all  the  purposes  of  residence.  A 
fortiori,  must  that  conclusion  be  reached  in  view  of  the  fact 
that  the  only  occupation  of  the  premises  bv  the  defendant  con- 
sisted in  the  fact  that  he  with  another,  there  by  his  license, 
used  a  small  back  room  of  this  storehouse  as  a  bed-room, 
and  kept  his  personal  effects  there,  while  he  ate  at  another 
place  situated  in  a  distant  part  of  the  town.  The  case  pre- 
sented, in  view  of  this  fact,  is  the  usual  one  of  occupation 
of  the  back  room  of  a  storehouse  for  sleeping  purposes 
onlv ;  and  it  would  be  anomalous  to  a  degree  to  hold  that 
to  Se  the  residence — the  home — of  the  occupant,  which  is 
saved  to  him  by  our  homestead  laws. 
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This  precise  point  has  been  ruled  by  the  Supreme  Court 
of  Texas ;  and  we  can  not  do  better  than  close  this  opinion 
by  quoting  the  language  there  employed  :  "  We  thinK  that 
the  {acts  in  the  present  case  show  that  the  premises  in  con- 
troversy in  this  suit  did  not  constitute  the  homestead  of  the 
appellee  He  used  the  premises  for  business  purposes,  and 
slept  in  one  of  the  rooms  of  the  house,  but  at  the  same 
time  took  his  meals  habitually  at  another  place.  A  man's 
homestead  must  be  his  place  of  residence ;  the  place  w^here 
he  usually  sleeps  and  eats;  where  he  surrounds  himself 
with  the  ordinary  insignia  of  home,  and  where  he  may  enjoy 
its  immunities  and  privacy.  We  do  not  think  that  the  facts 
in  this  case  show  that  the  appellee  used  the  premises  as  a 
homestead  at  the  time  of  the  sale  under  execution." — Phil- 
leo  v\  SmcxUey,  23  Texas,  498. 

The  Circuit  Court  erred  in  giving  the  aflSrmative  charge 
for  the  defendant;  and  its  judgment  must  be  reversed. 
The  cause  is  remanded. 


Levy  &  Co.  v.  Alexander. 

Action  on  Common  Counts ^  for  Goods  Sold  and  Delivered 

1.  Articles  of  partnership  construed, — Under  written  articles  of  part- 
nership signed  by  B.  C.  A.  and  A.  D.  A.  only,  and  containing  these 
stipulations:  (1^  that  the  capital  stock  of  the  firm  shall  be  $1^00; 
(2)  that  each  of  said  partners  shall  pay  an  equal  part  of  the  necessary 
expenses  in  carrying  on  the  business;  (3'  that  said  partners  "agree 
and  hereby  promise  to  pay  J.  D.  A.  one-third  of  the  net  profits  of  said 
mercantile  business  for  the  use  of  his  storehouse,  trade  and  influence , 
and  for  the  loan  of  $500,  and  more  if  he  thinks  it  advisable ;"  (4)  "that 
the  remaining  two-thirds  of  the  net  profits  shall  be  divided  between 
the  said  partners,  D.  C.  A.  and  A.  B.  A.,  share  and  share  alike  f  and 
(5)  "that  neither  partner  shall  draw  any  money  from  the  partnership 
funds,  nor  contract  any  debt  against  the  firm,  without  the  consent  of 
the  other  partner ;"— J.  B.  A.  does  not  appear  to  be  a  partner. 

2.  Liability  as  partner  to  creditors. — ^A  person  may  be  liable  as  a  part- 
ner to  creditors  of  the  partnership,  although  he  was  not  a  partner  in 
fact ;  but,  to  render  him  so  liable,  it  must  be  shown  that  he  was  held 
out  to  the  public  as  a  partner  with  his  knowledge  and  consent,  and 
that  the  creditor  contracted  with  the  partnership  on  the  faith  and 
belief  that  he  was  a  partner. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  A.  G.  Levy  &  Co.,  against 
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D.  C.  Alexander,  A.  D.  Alexander,  J.  D.  Alexander,  and 
J.  T.  McDonald,  "late  partners  under  the  name  and  style  of 
D.  C.  Alexander  &  Co.;"  and  was  commenced  on  the  Ist 
February,  1888.  The  complaint  contained  two  counts,  the 
first  claiming  $163.^5,  "due  by  account  stated  between 
plaintiffs  and  defendants  on  the  20th  December,  1887  ;"  and 
the  second  $155  "due  by  account  for  goods  sold  and 
delivered  by  plaintiffs  to  defendants  on  the  21st  August, 
1886."  J.  D.  Alexander  filed  a  special  plea,  denying  that  he 
was  ever  a  member  of  the  firm  of  D.  C.  Alexander  &  Co., 
and  issue  was  joined  on  that  plea.  On  the  trial,  as  the  bill 
of  exception  shows,  the  plaintiffs  introduced  evidence  tend- 
ing to  show  that  said  J.  I).  Alexander  was  a  partner  in  the 
firm  under  the  written  articles  of  partnership,  and  had  been 
held  out  to  the  public  as  a  partner  with  his  knowledge  and 
consent.  It  was  admitted  that  the  written  articles  were 
deposited  with  said  J.  D.  Alexander  at  the  time  the  part- 
nership was  formed,  and  that  the  original  was  lost;  and 
said  J.  D.  Alexander,  testifying  for  himself,  produced  an 
alleged  copy,  which  he  said  was  correct  in  every  particular, 
and  which  was  in  these  words : 

"  Articles  of  partnership  between  D.  C.  Alexander  and 
A.  D.  Alexander,  in  the  mercantile  business  at  Fairview, 
near  Faunsdale,  Alabama.  (1.)  The  capital  stock  of  said 
firm  is  to  be  $1,500.  (2.)  The  said  partners  agree  to  pay 
equal  amounts  of  the  necessary  expenses  in  carrying  on  said 
business.  (3.)  It  is  further  stipulated  and  agreed  tnat  said 
partnership  shall  continue  at  tne  pleasure  of  the  partners. 
(4)  The  said  partners,  D.  C.  Alexander  and  A.  D.  Alexander, 
agreee  and  hereby  promise  to  pay  J.  D.  Alexander  one-third 
of  the  net  profits  of  said  mercantile  business,  for  the  use  of 
his  storehouse,  trade  and  influence,  and  for  the  loan  of  $600, 
and  more  if  he  think  it  advisable.  (5.)  It  is  further  agreed 
and  stipulated,  that  the  remaining  two-thirds  of  the  net 
profits  shall  be  equally  divided  between  the  said  partners, 
D.  C.  Alexander  and  A.  D.  Alexander,  share  and  share  alike. 
(6.)  It  is  further  agreed  and  stipulated,  that  neither  partner 
shall  draw  any  money  from  the  partnership  funds,  nor  con- 
tract any  debt  against  the  firm,  without  the  consent  of  the 
other  partner.  (7.)  It  is  further  agreed  that  the  firm  name 
shall  be  D.  C.  Alexander  &  Co.  (8.)  It  is  further  agreed 
and  stipulated,  that  if  any  controversy  arise  between  said 
partners,  in  relation  to  the  partnership  business  of  the  same, 
it  shall  be  settled  by  reference  to  arbitrators."  (Signed  by 
D.  C.  Alexander  and  A.  D.  Alexander,  and  attested  by  a 
witness,  but  without  date.) 
Vol,  86, 
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"  The  plaintiffs  introduced  evidence  tending  to  show  that 
said  writing.  Exhibit  A,  was  not  a  true  copy  of  the  original 
contract  of  partnership  ;  that  the  original  made  no  mention 
of  $500  loaned  to  paid  firm  by  J.  D.  Alexander,  and  he  did 
not  in  fact,  at  any  time,  lend  $500  to  said  firm,  or  to  the 
other  members  thereof,  but  contributed  to  said  partnership 
one-third  of  the  net  capital  stock,  or  $500 ;"  also,  that  the 
books  of  the  firm  were  open  to  his  inspection,  and  were 
frequently  inspected  by  him  ;  that  trial  balance-sheets  were 
sent  to  him  monthly,  as  to  the  other  partners ;  that  he  Some- 
times ordered  goods  for  the  firm  ;  that  in  the  Fall  of  1886 
"he  gave  his  one-third  interest  to  said  McDonald,  who  was 
his  son-in-law,  and  who  added  nothing  to  the  strength  or 
capital  of  the  firm,  but  simply  took  the  place  and  the  inter- 
est of  said  J.  D.;"  and  that  afterwards,  at  the  instance  of 
said  J.  D.  Alexander,  the  books  of  the  firm  were  changed, 
so  as  to  show  that  the  $500  entered  to  his  credit  as  capital 
stock  was  a  loan. 

On  this  evidence,  the  court  charged  the  jury :  "  The  only 
issue  in  this  case  is,  whether  J.  D.  Alexander  was  a  partner 
in  the  firm  of  D.  C.  Alexander  &  Co.  at  the  time  the  claim 
sued  on  was  contracted.  It  is  conceded  that  the  partner- 
ship was  formed  by  a  contract  in  writing,  and  that  such  con- 
tract is  lost ;  and  plaintiffs  and  defendants  each  have  offered  . 
parol  evidence  of  its  contents.  The  defendant  offers  the . 
paper  marked  Exhibit  ^  as  a  copy  of  the  original  contract, 
to  show  that  he  was  not  a  member  of  said  firm  ;  and  I  charge 
you  that  it  does  not  make  him  a  partner."  The  defendant 
excepted  to  this  charge,  and  also  to  the  refusal  of  the  fol- 
lowing charges,  which  were  asked  by  him  in  writing: 
(1.)  "if  the  jury  believe  from  the  evidence  that  Exhibit  A 
is  a  true  copy  of  the  articles  of  partnership,  then  J.  D. 
Alexander  was  a  co-partner  in  said  firm  of  D.  C.  Alexander 
&  Co."  (2.)  "  If  the  evidence  shows  that  J.  D.  Alexander 
was,  with  knowledge  and  consent,  held  forth  to  the  public 
as  a  partner  in  the  firm  of  D.  C.  Alexander  &  Co.,  then  he 
may  be  charged  as  a  partner  with  the  plaintiffs*  debt." 

The  charge  given,  and  the  refusal  of  the  charges  asked, 
are  the  only  matters  assigned  as  error. 

Geo.  B.  Johnston,  for  appellants.— (1.)  J.  D.  Alexander 
was  a  partner  in  fact  of  the  firm  of  D.  C.  Alexander  &  Co., 
even  if  Exhibit  A  be  held  a  true  copy  of  the  articles  of  part- 
nership, and  certainly  under  the  oral  evidence  adduced. 
Emanuel  v.  Drawhn,  14  Ala.  303 ;  Moore  v.  Smithy  19  Ala. 
774 ;  Howze  v.  ratterson^  53  Ala.  205 ;  Couch  v.  Woodruffs 
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63  Ala.  466 ;  McDonnell  v.  Battle  House  Co.,  67  Ala.  90 ; 
Tayhev.  Bush,  75  Ala.  432;  2  W.  Bla.  998;  Coll.  Partnership, 
44;  Scott  V,  Campbell,  30  Ala.  728  ;  Meaher  v.  Cox,  Brainard 
&  Co,,  37  Ala.  201;  45  N.  Y.  797,  or  6  Amer.  Rep.  177. 
When  one  lends  money  to  a  partnership,  agreeing  to  receive 
a  share  of  the  net  profits  of  the  business  as  compensation 
for  it,  he  becomes  liable  as  a  partner  to  creditors  of  the 
firm. — Parker  v.  Canfield,  37  Conn.  250,  or  9  Amer.  Rep.  317  ; 
Loomis  V,  Marshall,  12  Conn.  69  ;  53  Wise.  260,  or  40  Amer. 
Rep.  770  ;  58  N.  T.  272,  or  17  Amer.  Rep.  244;  17  Wise.  140; 
20  Wise.  117;  42  Wise.  85;  McGovern  v.  Madison,  N.  T., 
22  N.  E.  Rep.  398;  Hackett  v,  Stanley,  N.  Y.,  22  Ih.  245. 
(2.)  Although  J.  D.  Alexander  may  not  have  been  a  part- 
ner in  fact,  he  rendered  himself  liable  as  a  partner  to 
creditors  of  the  firm. — McDonnell  v.  Battle  House  Co.,  67  Ala. 
91 ;  Bush  V.  Tayloe,  75  Ala.  432. 

Jno.  C.  Anderson,  J.  W.  Bush,  Geo.  W.  Taylor,  and  Pitts 
&  Harwood,  contra. — (1.)  The  written  articles  of  partnership, 
shown  by  Exhibit  A,  were  signed  only  by  D.  0.  and  A.  D. 
Alexander,  and  show  no  interest  or  liability  on  the  part  of 
J.  D.  Alexander  as  a  partner. — Bates  on  Partnership, 
§  17;  Tayloe  v.  Bush,  75  Ala.  436.  (2.)  J.  D.  Alexander  wixs 
not  liable  to  plaintiffs  as  a  partner,  unless  they  contracted 
with  the  firm  in  the  belief,  induced  by  his  conduct,  that  he 
was  a  partner.— 85  Ala.  19;  86  Ala.  305. 

COLEMAN,  J.— If  J.  D.  Alexander  was  a  party  to  the 
instrument  offered  in  evidence,  the  argument  of  appellant  to 
show  that  its  terms  are  of  such  a  character  as  to  constitute 
him  a  partner  in  favor  of  creditors  would  be  in  point,  and 
entitled  to  consideration.  The  construction  of  tnis  instru- 
ment by  the  court  did  not  exclude  from  the  jury  the  con- 
sideration of  other  evidence,  which  tended  to  show  that 
J.  D.  Alexander  was  a  member  of  the  firm  of  D.  C.  Alexan- 
der &  Co.  Neither  was  there  any  error  in  the  charge  of 
the  court  which  construed  and  declared  the  legal  effect  of 
the  instrument  offered  in  evidence  as  a  copy  of  the  original 
copartnership  agreement.  The  testimony  "without  dispute 
showed  that  the  corpartnership  agreement  was  in  writing, 
and  that  the  original  had  been  lost.  The  testimony  of  the 
defendant  tended  to  show  that  exhibit  "A"  was  a  true  copy 
of  the  original  agreement,  and  the  testimony  of  the  plain- 
tiffs tended  to  show  that  it  was  not,  and  that  it  had  other 
provisions.  The  charge  of  the  court  was  simply  to  the 
effect,  that  "Exhibit  A,'  of  itself,  did  not  constitute  J.  D« 
Vol,  96. 
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Alexander  a  partner.  Of  the  correctioness  of  this  charge 
there  can  be  no  doubt.  Standing  by  itself,  and  construed 
alone,  that  agreement  was  no  more  binding  upon  J.  D. 
Alexander,  than  it  was  upon  his  counsel.  As  to  him,  it  was 
strictly  res  inter  aUos  acta;  and  if  there  was  no  other  under- 
standing to  bind  J.  D.  Alexander  as  a  partner,  it  could  not 
be  said  m  any  sense  that  he  was,  inter  sese,  a  partner.  The 
first  charge  requested  by  plaintiff  was  properly  refused. 

Where  one  permits  himself  to  be  held  out  as  a  partner, 
and  persons  contract  with  the  firm  upon  the  supposed  fact 
that  he  is  a  partner,  he  makes  himself  liable  as  such, 
whether  in  fact  he  be  a  partner  of  not ;  but,  if  the  evidence 
shows  that  credit  was  given  to  the  partnership  in  ignorance 
of  this  fact,  and  not  upon  the  supposition  or  faith  that  he 
was  a  partner,  then  no  such  liability  arises. — Ala.  Fer,  Co, 
V.  Reynokh,  86  Ala.  23.  The  secona  charge  asked  by  ap- 
pellants, and  refused  by  the  court,  is  erroneous  for  two 
reasons.  First,  it  seeks  to  fasten  a  liability  upon  J.  D. 
Alexander,  if  he  was  held  out  to  the  public  as  a  partner, 
whether  it  was  done  with  his  knowledge  and  consent,  or 
without  it.  It  must  be  done  with  his  knowledge  and  con- 
sent, to  render  him  liable.  Secoiul,  because  there  is  no 
evidence  in  the  record  to  show  that  plaintiffs  debt  was  con- 
tracted upon  the  faith  that  he  was  a  partner,  or  that  such 
information  was  ever  conveyed  to  plaintiffs  until  after  their 
debt  was  contracted.  We  have  seen  that  the  credit  must 
be  given  upon  the  faith  that  he  was  a  partner. 

Tnere  is  no  error  in  the  record.    AflSrmed, 
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Contested  Assessment  of  Lands  for  Taxation, 

1 .  Evidence  as  to  value  of  lands  assessed  for  taxation. — In  fixing  the 
taxable  value  of  land,  the  owner's  return  to  the  assessor  being  con- 
troverted, it  may  be  proper,  perhaps,  to  receive  evidence  of  the 
value  of  other  lands  in  the  neighborhood  similarly  situated,  as  being 
a  feature  of  its  surroundings;  but  the  valuation  of  those  lands  as 
found  upon  the  tax-books,  whether  made  by  the  owner,  the  tax-as- 
sessor, or  the  Commissioners  Court,  is  not  admissible  as  evidence  for 
any  purpose. 
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Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  John  Moore. 

John  M.  McKleroy,  for  appellant. 

J.  H.  Stewart,  contra, 

WALKEE,  J. — The  appellant  was  notified  that  objection 
was  made  to  its  return  of  its  property  in  Perry  county  for 
taxation,  on  the  ground  of  the  undervaluation  of  its  lands. 
It  appeared  at  the  August  (1890)  term  of  the  Com- 
mit uoners  Court  of  that  countv,  an(L  contested  the  ob- 
jections. The  Commissioners  dourt  raised  the  valuation 
from  $1.25  per  acre  to  $3.00  per  acre,  and  the  lands  were 
assessed  accordingly.  The  cause  was  tried  anew  in  the 
Circuit  Court,  an  appeal  having  been  taken  pursuant  to 
the  provision  of  section  13  of  the  act  approved  February  28, 
1887.— Acts  of  Ala.  1886-87,  p.  11.  The  valuation  as  made 
by  the  Commissioners  Court  was  confirmed  by  the  judg- 
ment of  the  Circuit  Court.  This  appeal  is  from  that  judg- 
ment, and  the  errors  assigned  are  upon  rulings  of  the 
Circuit  Court  in  rejecting  evidencs  offered  by  the  appellant 

The  appellant  offered  to  prove,  1st,  by  the  agent  of  the 
Selma  Land  &  Improvement  Company,  that  that  company 
owned  a  considerable  quantity  of  lana  in  said  county,  of  a 
similar  character  to  the  lands  owned  by  the  appellant,  and 
that  said  lands  were  in  the  same  part  of  the  county  as  are 
appellant's  lands,  and  that  said  lands  were  listed  for  as- 
sessment for  State  and  county  taxes  for  the  year  1890  at  one 
dollar  and  twenty-five  cents  per  acre ;  and  2d,  by  the 
tax-assessor  of  said  county,  that  after  the  return  of  said 
Selma  Land  &  Improvement  Company  had  been  made,  the 
Commissioners  Court  duly  reviewed  said  assessment,  and 
on  such  review  placed  the  valuation  of  the  lands  of  said 
company  at  two  dollars  per  acre.  The  record  does  not 
show  that  any  exception  was  reserved  to  the  action  of  the 
court  in  refusing  to  admit  other  evidence  which  was  offered 
by  the  appellant. 

In  hearing  objections  to  assessments,  the  Commissioners 
Court  "shall  receive  only  evidence  touching  the  fair  market 
or  real  value  of  the  property,  and  shall  tate  into  consider- 
ation its  character,  whether  improved  or  not,  its  surround- 
ings, and,  if  it  is  productive,  the  amount  of  its  average 
annual  yield ;"  it  being  the  true  intent  and  purpose  of  the 
statutory  provisions  on  the  subjects,  as  therein  expressed, 
"to  have   all   property  and   subjects  of   taxation  fairly 
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assessed  at  the  value  which  would  be  realized  therefrom 
by  a  cash  sale,  but  not  a  forced  sale  thereof,  in  such 
manner  as  such  property  and  subjects  are  usually  sold ;  and 
for  this  purpose  the  power  and  authority  hereby  conferred 
upon  such  court  (County  Commissioners)  shall  be  liberally 
construed,  but  said  court  is  expressly  prohibited  from  re- 
ducing the  valuation  of  any  property  below  the  fair  cash 
market  value  of  the  property,  or  what  the  propei^ty  would 
sell  for."— Acts  of  Ala.  1886-7,  pp.  11,  12  ;  State,  v,  BienviUe 
Wafer  Supply  Co.,  89  Ala.  325.  In  fixing  the  taxable  value 
of  lands,  it  would  perhaps  be  proper  to  receive  evidence  of 
the  value  of  similar  property  under  similar  conditions,  as 
a  feature  of  the  "surroundings"  within  the  meaning  of  that 
expression  as  used  in  the  statute,  and  as  affording  a  criterion 
from  which  the  value  of  the  property  in  question  could  be 
deduced  —Jolnmni  v.  West,  43  Ala.  689  ;  7  Am.  &  Eng.  Ency. 
of  Law,  60.  The  assumption  that  such  proof  would  be 
admissible  brings  us  to  the  question  raised  by  the  assign- 
ments of  error  in  this  case,  as  to  whether  the  valuations  at 
which  such  other  lands  have  been  returned  or  assessed  for 
taxation  would  be  competent  as  evidence  of  their  real  value. 
The  valuation  of  property  as  found  upon  the  tax-books 
represents  either  the  ex-pa rte  stsitemeiit  of  the  owner  thereof 
in  his  return,  or  the  conclusion  of  the  assessor  or  of  the 
Commissioners  Court  from  information,  inspection  or  other- 
wise. The  declaration  of  the  owner  would  not  be  admissible 
against  any  person  other  than  himself  or  some   one  in 

Eri\'ity  with  him.  The  decision  of  the  assessor,  or  of  the 
iommissioners  Court,  would  not  be  admissible  against  a 
stranger  to  the  proceeding  in  which  the  decision  was 
rendered.  Such  stranger,  in  offering  proof  of  such  valua- 
tion of  the  property  of  others,  claims  the  benefit  of  evidence 
which  would  not  be  available  against  him.  A  valuation 
of  his  own  propertj%  in  which  he  does  not  participate,  is 
inadmissible,  ii  objected  to  by  him. — BirmmgJuim  mineral 
R,  K  Co.  V.  Smith,  89  Ala.  305.  It  is  not  permissible 
to  prove  a  fact  pertinent  to  the  issue  in  a  case  by 
showing  that  some  one  not  a  party  to  the  suit  has  made 
an  oral  or  written  statement  in  reference  to  such  fact,  or 
by  producing  evidence  of  the  conclusion  reached  in 
another  proceeding  which  involved  the  same  question  but 
was  between  parties  who  are  strangers  to  the  pending  suit. 
The  returns  of  the  owners  and  the  valuations  as  made  on  a 
review  of  the  assessments  are  equally  incompetent  as  evi- 
dence of  the  value  of  lands  belonging  to  otner  persons. 
The  inquiry  as  to  what  was  the  fair  cash  market  value  of 
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the  lands  ol  the  appellant  should  be  determined  upon  evi- 
dence pertinent  to  that  question.  It  would  but  tend  to  draw 
away  the  minds  of  the  jury  from  the  matter  in  issue  to 
admit  evidence  to  show  the  results  of  similar  inquiries  as 
to  other  property  of  like  character.  The  question  as  to  what 
conclusions  were  reached  in  other  cases  could  have  no  legit- 
mate  bearing  upon  the  result  in  this  case.  In  determining 
the  valuation  at  which  the  appellant's  property  should  be 
assessed  for  taxation  it  is  immaterial  to  inquire  whether  or 
not  other  property  has  been  fairly  valued,  for  the  fact  that 
under-valuations  have  been  permitted  in  many  instances 
would  aflford  no  excuse  for  the  assessment  of  the  appellant's 
property  at  less  than  its  "fair  market  or  real  value."  A 
neglect  of  the  requirements  of  the  law  in  this  case  could  not 
be  excused  by  showing  a  similar  breach  of  duty  in  other 
cases.  There  may  be  a  remedy  to  prevent  unjust  discrimi- 
nations in  the  valuation  of  property  for  taxation,  but  the 
fact  that  the  property  of  others  has  been  undervalued  could 
not  justify  a  corresponding  under-valuation  of  the  property 
of  the  appellant.  The  foregoing  considerations  suffice  to 
show  that  there  was  no  error  m  excluding  the  evidence 
above  referred  to. 
Affirmed. 


Agnew  V.  u  alden  &  Son. 

05  106         Action  on  Promissory  Note,  by  Payees  against  Administrator 
1^-i*?  of  Deceased  Maker. 

1.  Error  without  injury  in  ruling  on  pleadings. — The  sustaining  of 
a  demurrer  to  a  special  plea,  if  erroneous,  is  error  without  injury, 
when  the  record  shows  that  the  defendant  had  the  full  benefit  of  the 
same  defense  under  other  pleas,  on  which  issue  was  joined. 

2.  Non-claim;  description  of  claim  on  filing. — To  avoid  the  statute 
of  non-claim,  when  pleaded  to  an  action  on  a  promissory  note  (Code, 
^  2083),  it  is  not  necessary  to  show  that  the  note  itself, or  a  copy  of  it, 
was  filed  in  the  office  of  the  probate  judge,  when  it  appears  that  the 
claim  as  filed  was  sufficiently  described  by  name,  amount,  date,  Ac. ; 
and  being  so  described,  the  sufficiency  of  the  filing  is  not  afifected  by 
the  fact  that  it  is  called  a  note,  when  it  is  under  seal ;  nor  by  the  fact 
that  it  is  described  as  payable  on  the  day  of  its  date,  when  it  is  in 
fact  payable  one  day  after  date ;  nor  by  its  withdrawal  from  the  file 
of  claims,  and  the  failure  to  return  it. 

3.  Same;  waiver  of  exemptions  in  note^  and  abandonment  thereof. 
When  a  note,  or  statement  thereof,  is  filed  as  a  claim  against  the 
estate  of  the  deceased  maker,  whether  it  is  necessary  to  state  the  fact 
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that  it  contains  a  waiver  of  exemptions,  is  not  decided ;  the  descrip- 
tion of  the  claim  beinpc  otherwise  sufficient,  and  a  simple  judgment 
for  money  rendered,  which  amounts  to  an  abandonment  of  the  waiver. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  Walden  &  Son,  suing  as  part- 
ners, against  L.  D.  Agnew,  as  administrator  of  the  estate  of 
J.  R.  Dorsey,  deceased,  and  was  commenced  on  the  18th 
June,  1886.  The  action  was  founded  on  a  bond,  or  promis- 
sory note  under  seal,  which,  as  set  out  in  the  complaint,  was 
signed  by  said  Dorsey,  and  in  these  words:  **$500.  One 
day  after  date,  I  promise  to  pay  Walden  &  Son,  or  bearer, 
five  hundred  dollars ;  and  to  secure  the  same,  I  hereby  waive 
all  exemptions  or  relief  laws  under  the  statutes  and  consti- 
tution T>f  Alabama,  the  said  sum  being  retainer  to  said 
Walden  &  Son  as  my  attorneys  in  case  of  the  State  of  Ala- 
bama against  me,  charged  with  homicide.  Witness  my 
hand,"  &c.  The  cause  was  tried  on  issue  joined  on  the  3d, 
9th,  and  10th  pleas,  which  were :  (3)  want  of  consideration ; 
(9)  partial  failure  of  consideration ;  (10)  the  statute  of  non- 
claim.  The  note,  or  bond,  was  not  produced  on  the  trial, 
but  the  court  admitted  secondary  evidence  of  its  contents, 
on  proof  of  its  execution  and  loss ;  and  the  defendant  re- 
served an  exception  to  its  admission  on  this  proof.  It  was 
proved  that  J.  B..  Dorsey,  at  the  time  he  executed  the  note, 
was  confined  in  the  county  jail  of  Cherokee  under  a  charge 
of  murder,  and  employed  the  plaintiffs,  as  attorneys,  to  de- 
fend him;  that  plaintiffs  prepared  a  petition  for  halK'os 
(vrpKJi,  to  procure  his  release,  or  discharge  on  bail ;  and  that 
said  Dorsey,  before  the  day  appointed  for  the  hearing,  was 
taken  from  the  jail  by  a  mob,  and  hanged.  The  defense  of 
a  failure  of  consideration,  total  or  partial,  was  founded  on 
these  facts. 

As  to  the  statute  of  non-claim,  it  was  admitted  that  the 
defendant's  letters  of  administration  were  granted  on  the 
24th  Jfovember,  1884.  J.  A.  Walden,  one  of  the  plaintiffs, 
testified  that  he  carried  the  note  to  the  office  of  the  judge  of 
probate,  on  the  13th  June,  1885,  and  had  it  registered  as  a 
claim  against  Dorsey 's  estate ;  that  he  left  the  note  on  file, 
but  afterwards  withdrew  it,  and  never  returned  it  to  the  file. 
The  entry  on  the  registry  of  claims  was  in  these  words : 
"Name  of  claimant,  Walden  ctt  Son;''  "Nature  of  claim, 
note ;"  "Date  of  claim,  OrtoU^r  9th,  1SS4 ;"  "Amount  of  claim, 
*oOO.OO;"  '-When  due,  Ortolx^r  Ofh,  m4r  "Date  of  filing, 
June  IS,  188o"  The  defendant  testified  that,  after  hearing 
that  a  claim  had  been  filed  against  his  intestate's  estate  by 
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Walden  &  Son,  he  went  to  the  oflSce  of  the  probate  judge, 
and  asked  to  see  it,  but  it  was  not  on  file ;  that  he  then  went 
to  the  office  of  Walden  &  Son,  and  asked  to  see  the  note, 
but  was  told  "that  it  was  none  of  his  business  unless  he 
wanted  to  pay  it."  The  defendant  objected  to  the  admission 
of  the  record  memorandum  of  the  filing  of  the  claim,  on  the 
ground  that  it  was  insufficient,  and  because  the  claim  therein 
described  was  variant  from  the  claim  sued  on ;  and  he  ex- 
cepted to  the  overruling  of  his  objection.  On  all  the  evi- 
dence adduced,  the  court  charged  the  jury,  if  they  believed 
the  evidence,  to  find  for  the  plaintiffs  on  the  issue  of  the 
statute  of  non-claim,  if  they  believed  the  evidence ;  and  to 
this  charge  the  defendant  excepted. 

The  rulings  on  pleadings  and  evidence,  and  the  charge 
given,,  are  assigned  as  error,  19  assignments  in  all. 

Matthews,  Daniel  &  Cardon,  for  appellant 

STONE,  C.  J. — This  case  was  tried  on  pleas  numbered 
3,  9  and  10,  and  under  them  the  entire  defense  was  made 
which  could  have  been  presented.  We  will  not  consider  the 
rulings  on  the  demurrers  to  the  other  pleas ;  for,  whether 
right  or  wrong,  they  worked  no  injury. — Mitrham  v,  Mo(/r(\ 
73  Ala.  542;  Hire  i\  Ihrnnan,  75  Ala.  335.  It  is  not  our  in- 
tention, however,  to  intimate  there  was  any  error  in  the 
rulings. 

On  the  former  appeal — 84  Ala.  502 — we  held  the  evidencv^ 
was  sufficient  in  this  case  to  show  that  a  proper  statement 
of  the  claim  had  been  filed  in  time  in  the  office  of  the  judg^» 
of  probate,  to  meet  the  requirements  of  the  statute. — Code 
of  1886,  §  2083.  We  adhere  to  what  we  then  said.  We 
confine  it,  however,  to  the  simple  fact  of  the  debt — five 
hundred  dollars,  evidenced  by  the  note  under  seal.  Of  this 
claim,  as  a  debt  against  the  estate,  the  presentation,  or  filing, 
was  sufficient. 

The  claim  sued  on,  as  described  in  the  complaint,  and  as 
the  testimony  tends  to  show,  contains  a  waiver  of  all  exemp- 
tions or  relief  laws  under  the  statutes  and  constitution  of 
Alabama.  This  is  a  good  waiver  of  exemptions  of  personal 
property,  but  not  of  real  estate. — Neely  v,  Henry,  63  Ala. 
261.  T^he  substance  of  the  claim,  as  filed  and  recorded  in 
the  Probate  Court,  states  the  date  of  the  note,  amount,  when 
due,  names  of  the  payees,  and  date  of  filing.  It  contains 
no  mention  of  the  waiver  of  exemptions.  In  Smith  i\  Fel- 
loivs,  58  Ala.  467,  we  stated  some  of  the  reasons  which  go 
to  make  up  the  policy  of  our  legislation  requiring  claims 
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af^ainst  decedents'  estates  to  be  presented  or  filed  within 
eighteen  months.  There  may  be  other  reasons.  Personal 
representatives,  among  their  first  duties,  are  required  to  set 
apart  exemptions  of  personal  property,  if  there  be  a  sur- 
viving widow,  or  minor  child  or  children ;  and  it  may  be 
that,  to  constitute  a  statement  of  the  claim  that  will  cut  off 
exemptions,  the  waiver  should  be  set  forth,  if  there  be  one. 
But  we  need  not  decide  this  question.  The  judgment-entry 
is  a  simple  judgment  for  money,  and  is  silent  as  to  the  stipu- 
lation waiving  exemptions.  This  amounts  to  an  abandon- 
ment of  the  waiver,  and  a  consent  to  accept  a  common 
judgment  for  money. — Courle  v,  Gorxiwin,  89  Ala.  569; 
Brown  v.  Leitch,  60  Ala.  313;  Hosea  i\  Talfx^rf,  65  Ala.  173. 

Some  of  the  questions  sought  to  be  raised  are  scarcely 
presented  in  such  form  as  that  we  can  consider  them.  Elim- 
inating them,  we  find  no  error  in  the  record. 

Affirmed. 


WJ89J 

Donald  Brothers  &  Co.  v.  Nelson  &      i§^ 

Sons.  (ilLMS 

Attachment  and  Garnislnnent. 

1.  h9ue  and  servire  of  garnishment. — In  an  action  commenced  by 
original  attachment,  the  sheriff  may  execute  the  writ  by  summoning 
a  person  as  garnishee  (Code,  ^§  2945-6),  himself  signing  the  summons 
officially,  and  indorsing  the  service  on  the  attachment ;  but  the  clerk 
has  no  authority  to  issue  a  summons  in  garnishment,  directing  the 
sheriff  to  summon  ceriain  named  persons  as  garnishees ;  and  such 
process  being  void,  when  no  writ  of  attachment  has  been  issued,  its 
service  by  the  sheriff  is  also  unauthorized  and  void. 

2.  Defects  available  to  garnishee.— A  garnishee  can  not  take  advan- 
tage of  mere  irregularities  in  the  attachment  proceedings ;  but,  when 
the  writ  is  void,  or  the  garnishment  process  is  issued  by  an  oflBcer 
without  authority,  or  the  service  thereof  is  unauthorized  and  void,  he 
may  take  advantage  of  these  defects  by  plea  in  abatement. 

3.  Filing  pleadings;  what  is  reoisable.— Leave  to  file  a  replication  to 
a  plea  in  abatement,  after  the  expiration  of  the  time  allowed  by  the 
rales  of  practice,  rest*  in  the  discretion  of  the  court,  and  its  refusal  is 
not  revisable. 

4.  Contest  of  garnishee's  answer  denying  indebtedness. — When  the 
answer  of  a  garnishee  denies  any  indebtedness,  and  his  answer  is 
contested  by  the  plaintiff  in  attachment,  the  issue  of  indebtedness 
rel  non  does  not  go  beyond  the  service  of  the  garnishment,  though 
evidence  of  a  prior  indebtedness  might  be  relevant  and  admissible 
under  an  issue  properly  formed. 

5.  Summons  of  third  person t  as  claimant,  or  trans ferree. — When  the 
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answer  of  a  garnishee,  admitting  an  indebtedness  or  liability,  further 
states  that  a  third  person  claims  the  debt,  money  or  property  (Code, 
§^  2984-87),  the  plaintiff  must  bring  in  such  adverse  claimant  by  sum- 
mons or  notice,  and  can  not  try  his  right  by  contesting  the  answer  of 
the  garnishee. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Wm.  E.  Clabke. 

Faith  &  Erwin,  for  appellants,  cited  Security  Loan  Asso, 
V,  Weemsy  69  Ala.  668;  JcwJcson  v.  Hailey,  9  So.  Rep.  650. 

PiiXANS,  ToRREY  <fe  Hanaw,  confra,  cited  Waples  on  Attach- 
ments, 151;  Code,  §2946;  Neshitt  (fe  Ware  v.  McClanahan, 
30  Ala.  68;  Curn^  v.  Womhoard,  50  Ala.  258;  Drake  on  At- 
tachments, §  4516,  6th  ed. 

CLOPTON,  J. — ^Appellants  having  made  before  the  clerk 
of  the  Circuit  Court  the  requisite  affidavit  and  bond  to  ob- 
tain an  attachment  against  the  estate  of  James  Nelson  k 
Sons,  the  clerk,  without  isuing  an  attachment  writ,  issued  a 
garnishment  process,  directed  to  the  sheriff,  and  command- 
ing him  to  summon  W.  H.  Leinkauff  &  Sons  as  garnishees. 
The  process  having  been  served,  the  garnishees  appeared 
and  filed  pleas  in  abatement,  setting  up  that  no  attachment 
was  issued,  and  that  the  sheriff  was  without  authority  to 
serve  the  summons  of  garnishment.  Plaintiffs  first  moved 
to  strike  out  the  pleas,  and  then  demurred ;  both  the  motion 
and  the  demurrer  were  overruled.  On  a  subsequent  day, 
the  garnishees  were,  on  their  motion,  discharged  upon  their 
pleas  in  abatement,  no  replication  thereto  having  been  filed, 
nor  issue  taken  thereon,  within  the  time  required  by  the 
rules  and  practice  of  the  court.  During  the  hearing  of  this 
motion,  plaintiffs  asked  leave  to  file  a  replication,  which  wtis 
refused.  The  exceptions  to  these  several  rulings  constitute 
the  first  four  assignments  of  error. 

1.  Section  2945  of  the  Code  provides,  that  attachments 
may  be  levied  on  the  real  estate  or  personal  property  of  the 
defendant,  or  may  be  executed  by  summoning  any  person 
indebted  to  him,  or  liable  to  him  on  a  contract  of  either  of 
the  kinds  specified,  or  having  in  his  possession  or  under  his 
control  any  money  or  effects  belonging  to  the  defendant 
Under  the  statute,  garnishment  is  a  mode  of  levying  an 
original  attachment.  The  sheriff  can  not  make  a  valid  levy 
on  real  or  personal  property,  or  by  garnishment,  without 
having  in  his  possession  tiie  attachment  authorizing  it.  His 
power  and  duty  arise  when  the  attachment  is  placed  in  his 
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hands ;  until  then,  he  has  no  authority  to  act,  and  becomes 
a  trespasser  if  he  seizes  the  property  of  the  defendant.  The 
issue  of  the  attachment  and  possession  by  the  sheriff  are 
essential  pre-reguisites  to  a  valid  execution  by  service  of 
garnishment.  No  attachment  having  been  issued,  the  service 
of  the  garnishment  process  was  unauthorized  and  void. 
Wales.  V.  Clark,  43  Conn.  183;  Drake  on  Att.  §  183a. 

The  attachment  must  be  levied  by  the  officer  to  whom  the 
writ  is  directed ;  and  when  executed  by  garnishment,  the 
officer  serving  mast  officially  sign  as  well  as  serve  the  sum- 
mons, requiring  the  garnishee  to  appear  within  the  time  and 
answer  as  to  the  matters  prescribed  in  section  2946 ;  and 
indorse  such  service  on  the  attachment  writ  Garnishment 
is  a  statutory  proceeding,  and  can  be  issued  only  in  the  cases 
and  by  the  officer  authorized  by  statute.  The  clerk  has  au- 
thority to  issue  a  garnishment  in  aid  of  a  pending  suit,  or 
on  a  judgment,  or  in  cases  in  which  the  process  is  merely 
auxiliary ;  but  such  authority  is  not  conferred,  when  it  is 
resorted  to  as  a  mode  of  levying  an  original  attachment. 
The  clerk  is  as  much  without  authority  to  direct  or  command 
the  sheriff  to  execute  the  attachment  by  summoning  any 
particular  person  as  garnishee,  as  he  is  to  direct  or  command 
on  what  property  the  sheriff  shall  levy.  His  authority 
ceases  with  the  issue  of  the  attachment ;  he  is  not  author- 
ized to  do  any  act  thereafter  in  reference  to,  or  involving 
the  levy.  It  follows  that  the  garnishment  process  issued  by 
the  clerk,  and  the  service  thereof,  are  nullities. 

2.  A  garnishee  can  not  avail  himself  of  irregularities  in 
the  attachment  proceedings ;  but  when  the  writ  is  void,  or 
the  garnishment  process  is  issued  by  an  official  without  au- 
thority, or  the  service  is  invalid  because  of  the  non-existence 
of  an  attachment,  the  objection  is  available  to  the  garnishee, 
and  any  available  defects  in  the  process  may  be  taken  ad- 
vantage of  by  plea  in  abatement. — Flash,  liarttoell  &  Co. 
V.  Paid,  Cook  dt  Co.,  29  Ala.  141;  Cnrnj  v.  Woodivard, 
50  Ala.  258. 

3.  Leave  to  file  a  replication  to  a  plea  in  abatement,  after 
the  expiration  of  the  time  allowed  by  the  rules  of  practice, 
rests  in  the  discretion  of  the  court,  the  exercise  of  which  is 
not  revisable. — Reed  Lumln^r  Co.  v.  Leivis,  94  Ala.  627. 

4.  During  the  foregoing  proceedings,  after  the  filing  of 
the  pleas  in  abatement,  and  before  the  discharge  of  the 
garnishees,  plaintiffs  obtained,  under  an  order  of  the  court, 
the  issue  of  an  attachment  based  on  the  original  affidavit 
and  bond,  which  was  executed,  December  15,  1890,  by  the 
service  of  another  summons  of  garnishment  on  Leinkauff  & 
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Sons.  The  garnishees  answered  in  writing  denying  indebted- 
ness, and  on  subsequent  oral  examination  in  court,  required 
by  plaintiffs,  stated  that  on  February  5,  1890,  the  captain  of 
the  steamer  Spindrift,  of  which  James  Nelson  was  agent, 
deposited  with  them  $5,580  in  lieu  of  a  bond  which  they 
had  made  at  the  custom-house  for  the  steamer,  and  that 
they  were  informed  that  the  Highland  Scott  Steamship 
Company  claimed  the  money.  Thereupon,  plaintiffs  filed 
an  affidavit  for  the  purpose  of  contesting  the  answer.  The 
affidavit  and  the  issues  were  stricken  out,  on  motion  of  the 

Samishees,  on  the  ground  of  its  insufficiency ;  and  plaintiffs 
eclining  to  proceed  further,  the  garnishees  were  discharged. 
The  affidavit  states  that,  in  the  belief  of  affiant,  the  answer 
of  the  garnishees  is  untrue  in  this,  that  they  were  indebted, 
on  the  I4th  of  June,  1890,  when  the  first  garnishment  was 
served  on  them,  to  James  Nelson  &  Sons,  and  that  the 
money  deposited  with  them  was  the  money  of  the  defend- 
ants in  attachment. 

Section  2981  of  the  Code  provides  the  mode  by  which  a 
contest  of  the  answer  may  be  initiated :  "The  plaintiff,  his 
agent,  or  attorney,  may  controvert  the  answer  of  the  gar- 
nishee, by  making  oath,  at  the  term  the  answer  is  made,  that 
he  believes  it  to  be  untrue  ;  and  thereupon  an  issue  must  be 
made  ui),  under  the  direction  of  the  court,  in  which  the 
plaintin  must  allege  in  what  respect  the  answer  is  untrue." 
Had  the  affidavit  stated  generally  that  the  affiant  believes 
the  answer  of  the  garnishee  to  be  untrue,  without  more,  it 
would  have  been  sufficient,  under  the  statute,  to  inaugurate 
a  contest.  But  it  does  not  stop  here ;  it  proceeds  to  allege 
the  particular  respect  in  which  the  answer  is  untrue — that 
is,  that  the  garnishees  were  indebted  on  June  14,  1890,  to 
James  Nelson  <fe  Sons;  thus  presenting  an  immaterial  issue. 
The  garnishees  were  required  to  answer  only  as  to  indebt- 
edness at  the  time  of  the  service  of  the  garnishment,  or  at 
the  time  of  making  their  answer,  or  at  any  intervening  time. 
Code,  i^  2946.  The  garnishees  may  have  been  indebted  sev- 
eral months  prior  to  service  of  the  garnishment,  and  yet  not 
have  been  indebted  at  the  time  of  the  service.  Whether  or 
not  there  was  a  prior  indebtedness,  is  not  the  issue  to  be 
found  on  such  contest;  though  evidence  thereof  may  be 
admissible,  in  connection  with  proof  of  its  continuance,  on 
a  proper  issue.  In  this  respect,  the  affidavit  was  insuffi- 
cient 

5.  When  a  third  person  claims  the  debt  or  demand,  or 
the  money  or  effects,  which  by  his  answer  the  garnishee  ad- 
mits to  be  due,  or  in  his  possession,  and  he  so  informs  the 
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court  by  his  answer,  it  becomes  tlie  duty  of  the  court  to 
suspend  proceedings  against  the  garnishee,  and  cause  a  no- 
tice to  issue  to  sucn  person  to  appear  at  the  next  term,  and 
contest  with  the  plaintiff  the  rignt  to  such  debt,  money  or 
effects. — Code,  §  z984.  Prior  to  the  enactment  of  1840, 
which  is  substantially  incorporated  in  section  2984  of  the 
Code,  the  only  mode  by  which  the  plaintiff  could  contest 
the  validity  of  the  transfer  of  the  debt  or  effects  was  by 
controverting  the  answer  of  the  garnishee,  and  if  the  issue 
was  found  in  favor  of  the  plaintiff,  judgment  was  rendered 
gainst  the  garnishee.  As  the  judgment  was  not  conclusive 
on  the  claimant,  he  not  being  a  party  to  the  contest,  the  gar- 
nishee was  exposed  to  a  double  liability.  To  remedy  this 
evil,  the  act  of  1840  was  enacted.  Since  its  enactment,  the 
garnishee  may  protect  himself  against  a  double  liability,  by 
informing  the  court  by  his  answer,  or  at  any  time  before 
final  judgment  against  him,  that  he  has  been  notified  that 
another  person  claims  the  debt,  money  or  effects.  In  such 
case,  judgment  can  not  be  rendered  against  the  garnishee 
on  his  answer,  until  notice  is  served  on  the  claimant,  and  the 
issue  found  in  favor  of  the  plaintiff  on  a  contest  with  the 
claimant,  or  unless  he  is  in  default,  or,  if  a  resident,  two  no- 
tices are  returned  "not  found."— Code,  §§  2^85,  2987.  The 
plaintiff  can  not  compel  the  garnishee  to  contest  the  validity 
of  the  claim  of  such  third  person,  by  controverting  his  an- 
swer. The  garnishees  having  informed  the  court  by  their 
answer  that  a  third  person  claimed  the  money  deposited 
with  them  by  the  captain  of  the  steamer,  no  judgment  could 
be  rendered  against  them  on  their  answer  at  that  time. 
Moore  i\  Jones,  13  Ala.  296;  Ex  parte  Opdyhe,  62  Ala.  68; 
Foster  V,  Williamson,  52  Ala.  16.  Tne  court  liaving  properly 
striken  out  the  aflSdavit  as  being  insufficient,  and  the  plain- 
tiffs having  declined  to  proceed  further,  and  to  contest  with 
the  claimant  the  right  to  the  money,  the  garnishees  were 
entitled  to  a  discharge. 
Affirmed. 
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Webb  V.  City  of  Demopolis. 

Bill  171  Equity  by  Municipal  Corporation^  for  Injunction  ajgainst 
Obstruction  of  Street  and  River  Landing, 

1.  Dedication  of  street  in  prospective  city  or  town  — Ht'Jd,  as  matter  of 
fact,  on  consideration  of  the  evidence  in  this  case,  that  the  original 
proprietors,  under  grant  from  the  United  States,  of  the  land  on  which 
the  town  of  Demopolis  was  laid  off  in  1819,  dedicated  to  the  public 
use  as  a  highway  the  strip  of  land  lying  on  the  margin  of  the  river, 
marked  on  the  nrst  map  or  plat  of  the  town  as  Arch  street,  intending 
to  afford  to  the  purchasers  of  lots  and  citizens  of  the  embryo  town 
the  advantages  of  free  and  uninterrupted  access  to  the  river,  a  high- 
way of  commerce.  Held,  also,  as  matter  of  law,  that  lots  having  been 
sold  abutting  on  the  street,  and  the  map  having  been  adopted  as 
showing  the  limits  of  the  town  by  the  legislative  act  incorporating  it, 
this  dedication  became  accepted  and  perfect ;  and  the  validity  of  the 
dedication  was  not  affected  by  the  fact  that  said  street,  in  its  condi- 
tion at  that  time,  following  the  bends  of  the  river,  was  in  several 
places  not  susceptible  of  use  as  a  highway,  but  required  the  expendi- 
ture of  labor  and  money  to  make  it  passable. 

2.  me  to  land  on  margin  of  navigable  river,  between  high-water  and 
low-water  mark. — How  far  the  title  of  a  proprietor  of  land  on  the  mar- 
gin of  a  navigable  river  extends — whether  to  high-water  mark,  low- 
water  mark,  or  the  middle  of  the  stream — is  not  a  Federal  question, 
though  he  may  claim  under  a  grant  from  the  United  States,  but 
is  to  be  determined  by  the  laws  of  the  State  in  which  the  land  is 
situated,  as  declared  by  its  statutes  and  judicial  decisions;  and  the 
established  law  in  Alabama  is,  that  it  extends  to  low- water  mark, 
ending  only  where  the  right  to  the  use  of  the  water  as  a  navigable 
stream  begins. 

3.  Right  of  city  to  erect  wharves  at  river  landing  — A  city,  or  incorpo- 
rated town,  situated  on  a  navigable  river,  can  not,  it  veems,  engage 
in  the  business  of  wharfing,  erecting  wharves,  providing  keepers 
thereof,  and  charging  the  public  for  their  use  in  going  or  carrying 
property  to  and  from  the  river,  unless  that  power  is  conferred  by 
special  legislative  act ;  but,  when  one  of  its  streets,  as  laid  off  and 
dedicated  to  the  public  by  the  original  proprietors  of  the  land,  ex- 
tends along  the  margin  of  the  river  through  its  limits,  the  city  nec- 
essarily has  the  implied  right  to  construct  suitable  and  convenient 
approaches  to  the  water-line,  and  to  make  structures  or  excavations 
even  beyond  the  water-line,  such  as  are  reasonably  necessary  and 
proper  to  enable  the  public  to  avail  themselves  of  the  rights  of  com- 
merce and  tf^nsportation  afforded  by  the  river,  but  having  regard  to 
the  superior  rights  of  navigation. 

4.  Private  use  of  public  street,  as  affected  by  statute  of  I  imitation »,  lapse 
of  time,  eguitahle  estoppel,  or  prescription. — A  city  or  town  has  no 
alienable  interest  in  the  public  streets  thereof,  but  holds  them  in 
trust  for  its  citizens  and  the  public  generally ;  and  neither  its  ac- 
quiescence in  an  obstruction  or  private  use  of  a  street  by  a  citizen, 
or  laches  in  resorting  to  legal  remedies  to  remove  it,  nor  the  statute 
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of  limitations,  nor  the  doctrine  of  equitable  estoppel,  nor  prescrip- 
tion, can  defeat  the  right  of  the  city  to  maintain  a  suit  in  equity  to 
remove  the  obstruction. 

Appeal  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  the  11th  June,  1888,  by 
the  "City  of  Demopolis,"  against  John  C.  Webb  and  wife, 
and  W.  H.  Creagh ;  and  sought  (1)  an  injunction  against 
the  continuance  of  a  fence,  which  said  Webb  had  erected 
across  a  part  of  Arch  street,  near  the  river ;  and  (2)  to  pre- 
vent the  collection  of  wharfage  by  the  defendants,  at  their 
landing  on  the  river  at  or  near  the  foot  of  said  street.  At 
the  first  hearing,  on  demurrer,  Hon.  Thos.  W.  Coleman 
presiding  as  chancellor,  it  was  held,  (1)  that  the  bill  con- 
tained equity  so  far,  and  only  so  far,  as  it  sought  relief 
against  the  obstruction  of  the  street ;  and  (2)  that  John  C. 
Webb  was  the  only  proper  defendant,  as  he  alone  was 
charged  with  the  erection  and  continuance  of  the  fence. 
On  appeal  to  this  court,  each  party  assiming  errors,  the  de- 
cree of  the  chancellor  was  in  all  things  aflirmed. — 87  Ala.  659. 

Afterwards,  in  the  court  below,  the  bill  was  amended  to 
meet  the  objections  pointed  out  in  the  opinion  of  this  court. 
The  amendments  were  these  :  (1)  by  striking  out  the  name 
W.  H.  Creagh  as  defendant ;  (2)  by  adding  an  averment 
that  the  landing,  with  the  right  to  collect  wharfage,  was 
dedicated  to  the  public  with  the  street ;  (3)  that  the  original 
proprietors  of  tne  land,  in  dedicating  Arch  street  to  the 
public,  did  not  reserve  any  right  to  construct  a  wharf  and 
charge  wharfage,  nor  have  the  defendants  acquired  any  such 
right  by  privity  of  contract  with  them ;  (4)  that  the  river 
landing,  and  the  right  to  collect  wharfage  as  incident  to  it, 
were  dedicated  to  the  public  with  the  street. 

As  shown  by  the  former  report  of  the  case,  the  complain- 
ant claimed  the  right  to  the  uninterrupted  use  of  the  street 
under  dedication  by  the  proprietors  of  the  land  in  1819,  and 
further  claimed,  that  the  street  extended  in  width  beyond 
high-water  mark,  and  embraced  the  "Lower  Warehouse 
property."  The  defendants  denied  the  alleged  dedication 
as  a  matter  of  fact,  and  claimed  that  the  street,  if  dedicated 
at  all,  did  not  extend  beyond  high-water  mark  on  the  bank  ; 
and  they  further  claimed,  by  way  of  plea  and  answer,  that 
the  city  had  relinquished  and  forfeited  her  rights  by  non- 
user  for  more  than  forty  years ;  and  pleaded  Idches,  lapse  of 
time,  the  statute  of  limitations,  prescription,  and  equitable 
estoppeL  Other  questions  were  raised  by  demurrer  to  the 
bill  as  amended,  but  they  are  not  decided  by  this  court. 
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On  final  hearing,  on  pleadings  and  proof,  the  conrt  below 
rendered  a  decree  as  loUows :  "On  dae  consideration  of 
the  pleadings  and  proof,  as  well  as  the  arguments  of  counsel 
on  each  side,  the  court  is  of  the  opinion  that  the  complain- 
ant is  entitled  to  the  relief  prayed  for  in  the  bill  as  amended; 
and  it  is  therefore  ordered,  adjudged  and  decreed,  (1)  that 
defendant's  demurrers  to  the  bill  be,  and  they  are  herebj^ 
overruled;  (2)  that  the  street  in  the  city  of  Demopolis, 
c^>mmonly  callefd  Arch  street,  as  described  in  the  bill  and 
laid  oflf  in  the  original  plan  of  the  said  town  of  Demopolis, 
along  the  bank  of  the  river,  extending  from  the  river  at  low- 
water  mark  to  the  nearest  lots  surveyed  and  numbered  in 
the  plan  of  said  town  as  shown  by  the  maps  thereof,  was 
dedicated  in  the  year  1819,  by  the  then  owners  of  the  soil, 
to  the  free  use  of  the  public  as  a  street,  and  as  a  landing, 
and  the  same  should  forever  remain  open  to  the  free  use  of 
the  public  as  a  street  and  as  a  landing ;  (3)  that  the  fence  or 
fences  erected  and  maintained  by  the  defendants,  or  either 
of  them,  across  said  street,  above  and  below  the  said  lower 
landing,  are  public  nuisances,  and  should  be  abated; 
(4)  that  the  said  defendants,  by  demanding  and  collecting 
wharfage  from  the  people  for  the  use  of  the  said  lower  land- 
ing, or  otherwise,  and  by  obstructing  the  free  use  of  said 
lower  landing  in  Arch  street,  as  averred  in  the  bill  and  sus- 
tained by  the  evidence,  have  created  and  maintained  a  pub- 
lic nusisance,  which  should  be  abated,  it  being  the  usurpa- 
tion of  a  franchise. contrary  to  law.  (5)  It  is  further  ordered 
and  decreed  that  the  defendants  shall,  within  thirty  days 
after  notice  of  this  decree,  which  notice  the  register  is 
hereby  ordered  to  have  given,  remove  the  said  fences 
erected  and  maintained  by  them,  or  by  their  consent,  both 
above  and  below  said  landing  and  near  thereto,  from  and 
out  of  said  street,  and  failing  to  do  so,  and  notice  thereof 
and  complaint  to  the  register,  he  will  report  such  failure  to 
the  next  term  of  the  court  (6)  It  is  further  ordered  and 
decreed,  that  the  said  defendants  are  hereby  enjoined  and 
restrained  from  obstructing  the  free  use  of  said  lower  land- 
ing by  the  public  in  any  manner,  and  from  demanding  or 
receiving  wharfage  or  other  pay  for  the  mere  use  of  said 
lower  landing  ;  and  they  are  also  enjoined  and  restrained 
from  obstructing  in  any  way  the  free  use  of  said  street  by 
the  public  as  a  street  or  landing,  they  having  no  other  or 
greater  rights  therein  than  other  citizens.  (7)  It  is  further 
ordered  and  decreed  that  the  defendants  pay  the  costs  of 
this  suit." 
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The  defendants  appeal  from  this  decree,  and  assign  each 
part  of  it  as  error. 

Geo.  W.  Taylor,  and  James  T..  Jones,  for  appellant. — (1.) 
The  former  appeal  in  this  case  was  taken  from  a  decree  on 
demurrer,  which  admitted  the  material  averments  of  the 
bill  and  the  correctness  of  its  exhibits.  On  that  appeal,  the 
facts  being  thus  presented,  it  was  decided  (1)  that  tnere  was 
a  complete  dedication  of  Arch  street  to  the  public,  and  (2) 
that  the  defendants  were  estopped  to  deny  such  dedication. 
On  this  appeal,  from  a  decree  on  pleadings  and  proof,  it  is 
submitted  that  the  evidence  shows  the  incorrectness  of  the 
map  or  plat,  called  "Exhibit  A"  to  the  bill,  establishes  the 
fact  that  Arch  street  was  not  marked  on  the  original  map  or 
plat  of  the  town,  and  explains  the  additions  made  to  the 
original  map.  It  follows,  then,  that  the  defendants  are  not 
estopped  to  den^  the  dedication  of  Arch  street  as  claimed, 
and  that  the  legislative  act  adopting  the  plan  of  the  town  as 
a  part  of  its  charter  does  not  affect  the  question  of  its  dedi- 
cation. (2.)  It  is  shown  that  Arch  street  was  not  designated 
bj  name  on  any  map  prior  to  1850,  several  years  after  the 
rights  of  defenaants  grantors  to  the  lower  landing  accrued, 
and  while  they  were  in  possession  of  the  property  under 
claim  of  right ;  that  when  it  was  marked  and  designated,  its 
width  was  stated  to  be  66  feet,  leaving  an  open  space  be- 
tween it  and  the  river  from  50  to  100  feet  wide ;  and  that 
this  open  space  was  marked  "Coinrnon,  150  feet''  It  is 
shown,  also,  that  the  lower  landing,  where  the  defendants' 
wharf  is  situated,  is  below  high-water  mark — in  fact,  is  in 
the  bank  of  the  river ;  that  it  is  separated  from  Arch  street, 
so  called,  by  a  ravine  which  was  impassable  until  the  defend- 
ants cut  a  road  and  built  a  bridge ;  and  that  the  public, 
since  using  the  landing,  have  paid  wharfage.  As  to  the 
bearing  of  these  facts  on  the  question  of  dedication,  see 
Oswald  V,  Genet,  15  Texas,  118  ;  Mayor  v.  Stuyvesant,  17  N.  Y. 
34;  95  Amer.Dec.  729;  MuniciiHtlity  i\  Cotton  P?y^5,  36  Amer. 
Dec.  624 ;  O'Neill  v.  Annette,  Tl  Amer.  Dec.  367 ;  Shrevemrt 
V,  Dronin,  6  So.  Rep.  656,  La.  (3.)  If  there  was  any  dedica- 
tion of  Arch  street  to  the  public,  it  did  not  extend  beyond 
high-water  mark  on  the  river  bank,  because  the  dedicators 
did  not  have  any  title  beyond  that. — Gould  on  Waters, 
§§  24,  27,  29;  Houck  on  Rivers,  §§  6,  8,  9,  10;  Pollard  v, 
Hitmn,  3  U.  S.  Rep.  212,  229-30  ;  Mayor  of  MohUe  v.  Edava, 
9  Porter,  577;  3Iohile  v.  Eslava,  16  Peters,  234;  DuvaVs 
Heirs  v.  McLrjskey,  1  Ala.  708  ;  Fdlardv.  Greit,  8  Ala.  930-42  ; 
Barney  v.  Keokuk,  94  U.  S.  324,    (4.)  The  dedication  of  Arch 
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street  to  the  public  did  not  take  away  or  in  any  way  affect 
the  riparian  rights  of  the  owners  of  lots  abutting  on  it. 
Gould  on  Waters  §  72 ;  McManus  v,  Carmicfiael,  3  Iowa,  1 ; 
Leonard's  Heirs  v.  Baton  Bottge,  4  So.  Kep.  243 ;  2  Amer.  St. 
Rep.  233.  (5.)  If  there  ever  was  any  dedication  of  the  street, 
or  the  part  of  the  land  here  in  controversy,  it  was  lost  by 
abandonment  and  non-user  for  nearly  forty  years. —  Gardner 
V,  Tisdale,  60  Amer.  Dec.  407,  418 ;  Peoria  v.  Johnston^  56  HI. 
45 ;  Stetson  v.  Faxon,  31  Amer.  Dec.  123 ;  5  Lawyer's  Rep. 
Ann.  652,  notes.  (6..)  If  Arch  street  was  dedicated  to  the 
public  by  the  proprietors  of  the  land,  the  dedication  only 
conferred  the  rignt  to  make  it  a  highway  by  improving  it, 
making  it  passable,  using  and  repairing  it ;  and  until  this 
was  done,  a  fence,  or  other  obstruction  erected  on  or  across 
it,  was  not  a  public  nuisance. — Kennedi/  v,  WiUiams,  87  N.  C. 
6  ;  40  Iowa,  131 ;  1  Amer.  Dec.  647.  On  the  facts  shown  by 
the  record  in  this  case,  the  street  without  the  fence  would 
be  impassable,  and  a  public  nuisance.  (7.)  The  city  of  De- 
mopolis  has  no  power  to  erect  wharves  and  charge  wharfage, 
that  power  not  having  been  granted  by  its  charter.  This 
right  is  a  franchise  belonging  to  the  State,  or  pertaining  to 
riparian  owners  by  grant  or  prescription. — Demopolisv.  Webb, 
87  Ala.  659;  Houck  on  Rivers,  §  283;  Gould  on  Waters, 
§§  22,  23,  37,  120,  141,  167;  Milton  v,  Haden,  32  Ala.  30; 
56  Ala.  480,  490-93.  If  the  State  has  not  parted  with  this 
franchise  by  grant  or  prescription,  it  may  complain  of  the 
usurpation  thereof,  but  no  one  else  can ;  and  if  the  State 
has  parted  with  it,  as  presumed  from  user  and  the  lajjse  of 
time,  the  city  can  not  maintain  its  suit. — Houck  on  Rivers, 
§§  292,  299;  Gould  on  Waters,  329,  §§  21,  92,  93;  Button  v. 
Strong,  1  Black,  1.  (8.)  The  facts  in  evidence  present  a 
strong  case  of  equitable  estoppel,  arising  from  the  assertion 
and  growth  of  private  rights  of  more  persuasive  force  than 
the  original  rights  of  the  public  long  since  abandoned ;  an 
estoppel  which,  as  Mr.  Dillon  says,  may  not  be  matter  of 
strict  law,  but  is  to  be  determined  by  the  court  according  to 
the  particular  circumstances  of  each  case  ''as  justice  and 
right  may  require." — 2  Dill.  Munic.  Corp.  §  675.  The  land- 
ing was  not  originally  practicable  nor  accessible,  except 
when  (at  a  very  nigh  stage  of  the  water)  boats  could  dis- 
charge freights  and  passengers  on  the  edge  of  the  blufiEl  By 
artificial  means,  at  a  great  expenditure  of  labor  and  money, 
the  owners  of  the  warehouse  properly  made  the  landing 
practicable  at  all  stages,  cut  a  road  in  the  limestone  blun, 
and  constructed  a  railroad  track  so  laid  as  to  make  an  acces- 
sible landing  at  ©very  stage  of  the  river :  they  created  the 
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landing  and  the  approaches  to  it,  which  were  necessary  at 
that  time  to  the  development  and  prosperity  of  the  pros- 
j>ective  town,  for  forty  years  or  more,  before  the  introduc- 
tion of  railroads.  The  State  did  not  give  the  town  power  to 
do  this,  nor  to  authorize  others  to  do  it,  and  must  be  held 
to  have  purposely  left  the  matter  to  private  enterprise,  en- 
ergy and  capital.  The  public  generallj'  has  reaped  the  ben- 
efit of  the  improvements  thus  made,  for  more  than  forty 
years,  and  the  effort  now  is  made  to  confiscate  these  prop- 
erty rights  under  a  claim  of  antecedent  public  rights,  which, 
if  they  ever  existed,  were  never  asserted,  and  were  forfeited 
by  non-user. 

Petpus  &  Pettus,  and  Geo.  G.  Lyon,  contra. — (1.)  The 
decision  of  this  court  on  the  former  appeal  settles  most  of 
the  legal  questions  presented  in  this  case. — Demopolis  v. 
Webb,  87  Ala.  659.  The  evidence  clearly  establishes  the 
dedication  of  Arch  street  to  the  public  in  1819,  extending  to 
the  river,  and  carrying  with  it  by  necessary  implication,  as 
matter  of  fact  and  of  law,  the  right  to  use  the  banks  of  the 
river  as  a  free  public  landing. — Haight  v.  Keokuk,  4  Iowa, 
199;  Barney  v.  Keokuk,  94  U.  S.  340;  New  Orleans  v.  United 
Stutea,  10  Peters,  717;  Godfrey  v.  City  of  Alton,  12  HL  36,  or 
62  Amer.  Dec.  478;  Lamar  v.  dements,  49  Texas,  347.  (2.) 
The  Tombigbee  river  being  a  navigable  river,  by  constitu- 
tional guaranty.  State  and  Federal,  it  is,  and  shall  always 
remain,  a  public  highway,  free  from  any  tax,  duty,  impost, 
wharfage,  or  other  charge. — Const  Ala.  1875,  Art.  I,  §  25 ; 
Const  Ala.  1868,  Art  I,  §  26;  Const  Ala.  1819,  Ordinance 
accepting  terms  imposed  by  act  of  Congress  for  admission 
of  Alabama  into  the  Union;  U.  S.  Land  Laws,  Ed.  1838,  98, 
588,  596,  310,  discussed  in  Mayor  v.  Eslava,  9  Porter,  596. 
(3.)  The  city  of  Demopolis  had  no  alienable  interest  in  the 
street  or  landing,  and  could  not  forfeit  any  right  therein  by 
laches,  acquiescence,  the  statute  of  limitations,  or  prescrip- 
tion,— ^Dill.  Munic.  Corp.,  §  533;  Wright  rfr  Rice  v,  Moore, 
38  Ala.  598;  Reed  v.  Birmingham,  92  Ala.  339;  Jersey  City  v. 
CaTial  Co,,  1  Beasley,  N.  J.  647 ;  Cross  v.  Mayor,  18  N.  J.  Eq. 
312;  Com,  v.  Upton,  6  Gray,  476;  People  v.  Cunningham, 
1  Denio,  536;  Mills  v.  Hall,  9  Wend.  315;  Com.  v.  McDonald, 
16  Serg.  &  R  390;  4  Mart  La.  2;  4  La.  Ann.  73;  13  IlL  60. 
(4.)  The  evidence  does  not  make  out  the  defense  of  the  stat- 
ute of  limitations,  nor  of  prescription,  since  it  does  not  show 
continuous  adverse  possession  tor  the  prescribed  period  of 
time. — Riags  v.  Fuller,  54  Ala.  146 ;  Brandt  v,  Ogden,  1  Johns. 
156 ;  Washb.  Easement,  4th.,  86,  m.  p.,  §  26. 
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McCLELLAN,  J. — Other  questions  will  be  discussed 
and  decided  in  the  progress  of  this  opinion,  but  in  the  view 
we  take  of  the  case  the  inquiries  of  paramount  and  deter- 
mining importance  are  three  only  :  First:  Did  the  original 
proprietors  of  the  land  on  which  the  city  of  Demopolis  was 
subsequently  built  dedicate  to  the  uses  of  the  puolic  as  a 
street  that  part  of  said  land  which  lies  between  certain 
numbered  lots  in  the  plat  or  plan  of  said  city  and  the  Tom- 
bigbee  river,  now  known  as  Arch  street?  Second:  Did 
such  dedication,  assuming  it  to  have  been  efficaciously 
made,  extend  to  the  water-line  at  all  stages  of  the  river  in  such 
sort  as  to  invest  the  inhabitants  of  Demopolis,  and  the 
public  generally,  with  the  right  to  pass,  in  their  persons 
and  property,  from  said  street  on  to  the  river,  and  from  the 
river  on  to  the  street,  without  toll,  charge  or  hindrance  ? 
Third :  Has  this  public  right,  assuming  its  original  exist- 
ence, been  lost,  so  far  as  it  pertained  to  that  part  of  said 
street  which  has  been  appropriated  by  the  respondents,  by 
reason  of  the  character,  extent  and  duration  of  their  pos- 
session, occupancy,  and  use  thereof  ? 

The  land  in  question,  and  which  now  constitutes  the  city 
of  Demopolis,  was  purchased  by  George  S.  Gaines,  acting 
for  himself  and  certain  associates,  in  the  year  1819,  from 
the  United  States ;  and  he  received  patents  therefor,  which 
were  "intended  by  him,  and  recognized  hj  him,  as  being 
issued  to  him"  for  a  company  consisting  of  himself,  William 
A.  Cobb  and  others.  This  company  had  been  formed  for 
the  purpose  of  purchasing  said  land  at  the  Government 
sales,  soon  thereafter  to  be  made,  with  a  view  to,  and  for 
the  purpose  of,  laying  off  and  establishing  a  town  thereon, 
and  selling  lots  therein.  The  land  was  exceptionally  well 
located  for  the  establishment  and  upbuilding  of  a  town 
under  then  existing  conditions  of  commerce  and  transpor- 
tation, being  at  a  high  point  on  the  Tombigbee  river,  a  nav- 
igable stream,  emptying  into  the  Bay  of  Mobile,  just  below 
its  confluence  with  the  Black  Warrior  river,  another  navi- 
gable stream.  And  it  was  doubtless  these  considerationB 
which  not  only  led  to  the  selection  of  this  site,  but  which 
also  gave  birth  to  the  ^eat  expectations,  indicated  by  the 
handsome  prices  at  which  lots  in  the  embryo  city  were  sold, 
which  were  indulged  as  to  its  future — expectations  which 
probably  only  failed  of  full  realization  in  consequence  of 
the  application  of  steam  as  a  motive  power  to  inland  trans- 
portation, whereby  the  importance  of  water-ways  was 
greatly  lessened.  Be  that  as  it  may,  it  is  certain  the  chief 
inducement  to  the  location  of  Demopolis  at  this  point  lay 
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in  the  facilities  for  commerce  and  transportation  which  the 
river  afforded,  and  doubtless  this  consideration  was  put 
prominently  forward  in  the  efforts  made  by  the  company  to 
Bell  its  lots  in  the  town.  .The  river  thus  being  a  leading 
inducement  to  the  location  of  the  town  and  to  the  purchase 
of  lots  therein,  it  would  have  been  singular  indeed  if  the 
proprietors  of  the  site  had  not  made  provision  looking  to 
the  utilization  of  this  water-way  by  those  who  had  been  in- 
duced in  great  part  to  settle  there,  because  of  the  facilities 
for  transportation  offered  by  it,  and  the  public  at  large,  by 
so  laying  out  the  town  as  to  afford  easy  access  to  the  river 
from  the  town,  and  vice  versa.  They  did  not  fail  to  make 
such  provision,  but  left  the  whole  river  front  of  the  city 
open,  unobstructed,  and  free  of  access.  It  is  not  contro- 
verted at  all  that  on  every  plan,  plat  or  map  of  the  town, 
from  the  first  one  made  by  Stone  soon  after  the  purchase 
of  the  land,  and  by  reference  to  which  the  original  sales  of 
lots  were  made,  down  to  the  last  one  made  only  a  few  years 
ago — all  later  maps  being  more  or  less  accurate  copies  of 
the  one  made  by  Stone — on  every  map  now  extant,  or  that 
has  ever  existed,  there  appears  an  open  space  along  the 
river  front  entirely  through  the  town,  varying  in  width  from, 
perhaps,  one  hundred  to  two  hundred  feet,  with  the  irregju- 
lar  course  of  the  stream,  and  extending,  throughout  its 
course,  to  the  water's  edge.  The  physical  characteristics  of 
this  space,  so  far  as  they  appear  from  the  maps,  are  the 
same,  except  as  to  the  irregularity  in  width,  just  referred 
to,  and  as  to  variance  of  direction  incident  to  the  tortuous 
course  of  the  river,  as  are  incident  to  the  many  other  vacant 
spaces  shown  by  the  maps ;  and  these  other  spaces  are 
admitted  to  be  streets  of  the  town.  In  other  words,  one 
looking  at  any  map  of  the  town  which  has  been  brought  to 
light  on  this  trial,  with  a  view  to  ascertaining  the  location 
of  the  streets,  would  inevitably  conclude  that  this  unplatted 
margin  along  the  river  was  one  of  those  streets.  And  such, 
we  have  no  doubt,  it  was  intended  to  be  by  the  Demopolis 
Town  Company,  when  the  site  was  laid  off  into  public 
squares,  streets  and  lots,  for  the  purposes  of  sales  then 
contemplated  and  afterwards  made  by  the  company.  This, 
we  thiuK,  the  evidence  demonstrates  ;  and  not  only  this — ^not 
only  that  this  margin  was  laid  off  as,  and  intended  to  be 
a  street — ^but  also  tnat  this  street  was  in  the  outset  named 
and  called  "Arch  Street."  Mr.  Geo.  G.  Lyon  testified,  that 
he  had  seen  the  original  plan  or  map  made  by  G.  C.  Stone 
and  adopted  bv  the  Commissioners  of  the  Demopolis  Town 
Company  in  1819,  by  reference  to  which  the  first  sales  were 
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made,  and  from  which  all  other  maps  of  the  town  were 
taken,  more  or  less  directly ;  and  that  on  this  original  map 
the  margin  or  unplatted  space  along  the  river  front  was 
designated  as  "Arch  street;"  and  that  he  lived  on  this 
street  for  ten  years,  from  1841  to  1861,  and  always  heard  it 
called  "Arch  street."  Mr.  A.  M.  McDowell  appends  to  his 
deposition  a  map  made  by  C.  C.  Stone,  and  which  the  wit- 
ness believes  to  be  the  original  map  above  referred  to — as 
to  which,  however,  there  is  at  least  grave  doubt — and  this 
old  map  shows,  as  do  all  other  maps,  an  open  margin  along 
the  entire  river  front,  which  presents  the  appearance  of  a 
street;  and  this  margin  at  one  place  is  marked  "Water 
street,"  and  at  another  place,  in  a  hand-writing  differing 
from  that  elsewhere  shown  on  the  map,  and  from  the  in- 
scription *•  Water  street,"  it  is  marked  "Demo  street." 
This  inscription  appears  to  have  been  made  at  a  later  date 
than  any  other  on  the  map.  This  witness  testifies,  also, 
that  the  initial  point  of  the  survey  of  the  town  of  Demopolis 
was  originally  marked  by  an  oak  tree  which  stood  in  this 
street ;  that  this  tree  had  been  removed,  and  he  himself  had 
placed  an  iron  shaft  where  it  stood,  for  the  purpose  of  pre- 
serving a  memorial  of  the  starting  point  of  the  survey. 
And  the  location  of  this  tree  is  marked  and  identified  on  the 
map  which  he  exhibits,  by  a  star  placed  near  the  intersec- 
tion of  Fulton  street  witn  this  street  on  the  bank  of  the 
river,  and  referred  to  in  the  notes  written  on  the  margin  of 
the  map  thus :     "*Post  Oak,  bears  S.  12  E.,  8  links  (t)" 

But  the  most  satisfactory  evidence  that  the  proprietors 
of  the  town  site  laid  this  margin  off  as  a  street,  intended 
if  to  be  a  street,  and  named  it  "  Arch  street,"  is  found  in 
the  record  of  the  proceedings,  of  the  commissioners  who 
constituted  the  managing  and  governing  board  of  the  Demo- 
polis Town  Company.  It  appears  from  these  records  that 
said  commissioners,  at  a  meeting  held  on  Tuesday,  June 
18,  1819,  ^^Resdvedy  That  the  plan  of  the  town  of  Demo- 
polis be  as  follows :  The  streets  to  run  due  north  and 
south  on  a  true  meridian  variation,  seven  degrees  and 
forty-five  minutes  east,  and  to  be  crossed  by  streets  run- 
ning due  east  and  west  at  right  angles.  The  squares  to 
contain  two  acres  of  land,  exclusive  of  an  alley  of  twelve 
feet  wide  running  from  north  to  south.  The  streets  of 
the  town  to  be  sixty  feet,  excepting  Fulton  street  run- 
ning from  east  to  west,  one  hundred  feet ;  Capital  street, 
from  east  to  west,  likewise  one  hundred  feet;  Market 
street,  running  from  north  to  south,  one  hundred  feet 
Readved^  that  one  square  or  block  of  lots  containing  eight 
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in  numbQr,  bounded  north  by  Capital  street  and  west  by 
Market  street,  be  reserved  for  the  erection  of  such  build- 
ings as  the  commissioners  may  hereafter  determine  on. 
The  plan  of  said  town  is  herewith  filed,  which  is  made  a 
part  of  this  record,  »{gned  by  the  commismonera  as  the  true 
plan  of  the  town  of  Demopolis;  by  which  plan  the  town 
commences  at  that  point  tvhere  FvUon  street  intersects  ARCH 
STREET,  which  said  point  is  designated  by  a  post-oak  tree, 
in  or  about  twenty  inches  in  diameter,  which  said  tree 
stands  south  of  said  point  of  intersection  or  comer  twelve 
degrees  east,  and  distant  eight  links  from  said  comer,  mark- 
ed with  the  following  letters  and  characters:  *  lettered 
S.  12  E,  8  LL,  which  said  point  is  on  the  original  survey 
of  the  United  States  Government  of  fractional  section  No. 
twenty-four,  and  is  opposite  the  crevice  in  the  bank  of  the 
Tombigbee  River."  The  italicization  in  the  foregoing  ex- 
cerpt is  ours.  It  has  been  employed  for  the  purposes  of 
fiving  emphasis  to  the  facts,  that  tne  plan  or  map  adopted 
y  the  commissioners  was  signed  by  them,  while  the  map 
exhibited  by  McDowell  is  not  so  signed ;  that  the  margin 
of  the  river  was  laid  off  on  the  original  plan  as  a  street, 
and  called  and  named  thereon  '*  Arch  street,"  and  not 
"Water  street,"  or  "Demo  street,"  as  appears  from  Mc- 
Dowell's map;  and  that  the  tree  which  marked  the  in- 
itial point  of  the  survey  was  located  on  "Arch  street," 
and  opposite  "the  crevice  in  the  bank  of  the  river,"  which 
latter  fact  is  shown  also  by  McDowell's  map ;  all  of  which 
leads  to  the  conclusion,  that  the  map  exhibited  by  Mc- 
Dowell is  not  the  original  plan  or  map  adopted  by  the 
commissioners,  but  a  copy  thereof,  and  accurate  in  so  far 
as  it  show's  that  the  land  between  the  numbered  lots  and 
the  river  was  intend  to  be,  and  in  fact  was,  laid  off  as  a 
street,  but  inaccurate  in  so  far  as  it  gives  the  name 
"Water"  or  "Demo"  to  this  street.  We  attach  no  impor- 
tance to  the  fact  that  the  commissionei's,  in  the  resolu- 
tions quoted,  did  not  state  either  the  direction  or  width 
of  Arch  street.  It  ran  neither  north  and  south,  nor  east 
and  west,  but  arched  with  the  bend  of  the  river,  and  hence 
doubtless  its  name.  Its  width  likewise  varied  with  the 
meanderings  of  the  stream,  and  hence  it  could  not  be 
said  to  he  any  particular  number  of  feet  wide.  But, 
however  irregular  its  course,  and  however  variant  its  width, 
this  record  demonstrates  beyond  all  doubt  to  our  minds 
that  it  was  laid  off  as  a  street  in  the  original  plan  of  the 
town  ;  that  as  such  it  extended  along  the  entire  river  front 
of  the  town,  and  that  throughout  its  length  it  was  named. 
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known  and  called  "Arch  street."  So  far  then  as  that  could 
be  accomplished  by  laying  off  an  area  in  the  plan  or  map  of 
a  town  having  the  appearance  of  a  street  on  such  map,  in- 
tended by  the  proprietors  of  the  town-site  to  be  a  street,  aud 
marked  on  said  plan  as  a  street  with  a  name  appropriate 
thereto,  this  "Arch  street"  in  the  town  of  Dempolis  was 
dedicated  to  the  public  as  a  street,  by  that  name,  on  June 
18,  1819,  when  said  plan  was  adopted  and  promulgated 
"as  the  true  plan  of  the  town  of  Demopolis.' 

One  thing  more,  and  only  one  thing,  was  necessary  to 
complete  the  dedication  so  as  to  make  it  forever  irrevocable. 
That  one  thing  was  the  sale  and  conveyance  of  lots,  or 
even  the  sale  and  conveyance  of  a  single  lot,  in  the  town  of 
Demopolis,  by  reference  to  and  according  to  the  survey  lines 
of  the  plan  or  map  which  had  this  street  marked  upon  ii 
By  sucli  sales,  or  one  such  sale,  every  line  of  the  survey 
which  served  to  mark  those  parts  of  the  site  which  were  in- 
tended to  be  reserved  from  sale  for  the  use  of  the  public 
became  unalterably  fixed — dedicated  to  the  public  for  all 
time.—  Webb  v.  Bemopolis,  87  Ala.  569  ;  Evans  v,  C.  d:  W. 
liailtvay  Co.,  90  Ala.  54 ;  lieed  v.  Mayor  dt  Aldermen  of  Bir- 
immjham,  92  Ala.  339 ;  Elliott  on  Boads  and  Streets,  p.  89. 
It  is  uncontroverted  that  lots  were  sold  and  conveyed  ac- 
cording and  by  reference  to  this  plan,  soon  after  its  adop- 
tion, and  from  time  to  time  since  then.  Not  only  so,  but 
the  dedication  of  the  streets  of  Demopolis,  and  among  the 
rest  Arch  street,  was  accepted  in  the  most  formal  manner 
by  an  act  of  the  legislature  of  Alabama,  incorporating  the 
town  of  Demopolis,  approved  December  15,  1821,  in  which 
it  is  provided  :  "That  all  the  tract  of  land  included  in  the 
plan  of  said  town  [the  plan  adopted  by  the  commissioners 
in  1819)  be,  and  the  same  is  declared  to  be,  the  limits  of 
said  town  in  conformity  to  said  plan." — Elliott  on  Boads 
and  Streets,  85.  So  that  there  can  be  no  doubt  that  there 
was  both  a  common-law  and  a  statutory  acceptance  of  the 
dedication  of  the  street. 

As  to  the  extent  of  this  dedication,  or  rather  as  to  the 
limits  of  the  street  as  dedicated,  with  reference  to  the  river, 
there  can  not,  we  think,  be  two  opinions  so  far  as  the  ques- 
tion depends  upon  the  intention  of  the  proprietors  of  the 
soil.  In  view  of  the  considerations  which  led  to  the  estab- 
lishment of  a  town  at  that  point,  the  advantages  expected 
to  accrue  to  the  inhabitants  thereof  from  the  facilities  for 
transportation  and  commerce,  which  the  juxtaposition  of 
this  water-way  offered,  arid  the  necessity  to  utilize  and  con- 
serve these   advantages  by  affording  the  public  ready  and 
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unobstructed  access  to  the  river, — considerations  to  which 
we  have  before  adverted, — and  in  view  of  the  fact  that,  as 
appears  from  all  the  maps,  no  disposition  of  any  part  of  the 
river  front  to  private  uses  was  contemplated  by  the  founders 
of  Demopolis  and  the  dedicators  of  this  street,  the  conclu- 
sion can  not  be  resisted,  that  they  intended  that  this  street 
should  embrace  all  that  part  of  the  site  of  the  town  which 
lay  between  the  numbered  lots  and  the  water's  edge  at  all 
stages  of  the  river.  In  no  other  way  could  their  manifest 
purpose  of  providing  a  common  highway,  not  only  along, 
out  to  and  on  the  river,  be  effectuated.  And  this  purpose 
must  be  held  to  have  been  effectuated,  if  they,  the  propri- 
etors of  the  soil,  had  the  right  to  dedicate  the  land  to  low- 
water  mark,  or,  in  other  words,  if  their  proprietorship  ex- 
tended to  the  low-water  line. 

We  can  not  concur  in  the  argument  of  counsel,  to  the  effect 
that  whether  a  grant  of  the  United  States  to  land  lying  on 
a  navigable  stream  within  the  limits  of  a  State  extends  to 
high  or  to  low- water  mark,  or  to  the  middle  thread  of  the 
stream,  is  a  Federal  question,  upon  which  the  Supreme 
Court  of  the  United  States  is  the  final  arbiter.  This  is  not 
the  law.  On  the  contrary,  no  proposition  of  law  is  more 
firmly  settled,  than  that  this  is  a  matter  purely  within  the 
control  of  the  several  States,  and  determinable  in  all  in- 
stances according  to  the  rule  in  respect  thereto  which  has 
been  established  by  statute,  or  by  adjudications  of  courts 
of  last  resort  or  otherwise,  by  the  States  themselves.  And 
whatever  rule  has  been  so  established  is  said  to  be  the  com- 
mon law  of  the  State  where  the  land  is  situated,  and  as 
such  will  be  enforced  in  all  jurisdictions.  This  doctrine 
proceeds  on  the  theory,  that  inasmuch  as  the  State  owns  in 
its  sovereign  capacity  the  soil  under  the  waters  of  navigable 
streams,  it  is  within  the  State's  competency  to  determine  to 
what  extent  its  prerogatives  to  lands  so  submerged  shall  be 
exercised,  and  to  what  extent  such  prerogative  shall  be 
abated,  or  not  asserted  and  exercised,  m  the  sense  of  admit- 
ting individual  proprietorship  in  such  lands,  subject  only 
to  those  rights  of  eminent  domain  over  the  waters  and  the 
lands  covered  therebv  which  are  inseparable  from  sover- 
eignty. And  upon  this  theory  it  is  universally  held,  that 
a  grant  by  the  United  States  of  land  lying  in  a  State,  and 
abutting  on  a  navigable  stream,  will  extend  to  high-water 
mark,  or  low-water  mark,  or  to  the  middle  of  the  stream, 
according  to  the  rule  which  the  particular  State  has  adopted 
as  to  the  construction  and  extent  of  such  grade.  The  late 
Justice  Bradley  in  a  recent  case,  after  stating  the  doctrine 
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of  the  State's  proprietorship  in  the  banks  and  shores  of 
navigable  streams  and  waters,  proceeds :  "This  right  of  the 
States  to  regulate  and  control  the  shores  of  tide-waters, 
and  the  land  under  them,  is  the  same  as  that  which  is  ex- 
ercised by  the  Crown  in  England.  In  this  country  the  same 
rule  has  been  extended  to  our  great  navigable  lakes,  which 
are  treated  as  inland  seas  ;  and  also,  in  some  of  the  States, 
to  navigable  rivers,  as  the  Mississippi,  the  Missouri,  the  Ohio; 
and,  in  JPennslvania,  to  all  the  permanent  rivers  of  the  State; 
but  it  depends  on  the  law  of  each  State  to  what  waters  and 
to  what  extent  this  prerogative  of  the  State  over  the  lands 
under  water  shall  be  exercised.  In  the  case  of  Barney  v. 
Keokuk,  94  U.  S.  324,  we  held  that  it  is  for  the  several  States 
themselves  to  determine  this  question,  and  that  if  they 
chose  to  resign  to  the  riparian  proprietor  rights  which 
properly  belong  to  them  in  their  sovereign  capacity,  it  is 
not  for  others  to  raise  objections.  That  was  a  case  which 
arose  in  the  State  of  Iowa,  in  regard  to  land  on  the  banks 
of  the  Mississippi,  in  the  city  of  Keokuk  ;  and  it  appearing 
to  be  the  settled  law  of  that  State,  that  the  title  of  riparian 
proprietors  on  the  banks  of  the  Mississippi  extends  only  to 
ordinary  high-water  mark,  and  that  the  shore  between  high 
and  low-water  mark,  as  well  as  the  bed  of  the  river,  belongs 
to  the  State,  this  court  accepted  the  local  law  as  that  which 
was  to  govern  the  case.  The  same  view  was  taken  in  (juite 
a  recent  case  with  regard  to  titles  on  the  Sacramento  River, 
under  the  law  of  California. — Packer  v.  Bird,  137  U.  S.  661. 
On  the  east  side  of  the  Mississippi,  in  the  States  of  Illinois 
and  Mississippi,  a  diflFerent  doctrine  prevails,  and  in  those 
States  it  is  held  that  the  title  of  the  riparian  proprietor  ex- 
tends to  the  middle  of  the  current  in  conformity  to  the  rule  of 
the  common  law,  that  the  beds  of  all  streams  above  the  flow  of 
the  tide,  whether  actually  navigable  or  not,  belongs  to  the 
proprietor  of  the  adjoining  lands. — Middleton  v.  Pritchard, 
3  Scammon,  510 ;  Morgan  v.  Beading,  3  Sm.  &  Mar.  366  ; 
St  Louis  V.  Butz,  138  tl.  S.  226.  In  the  one  case,  that  of 
Iowa,  the  Government  grant  was  held  to  extend  only  to 
high-water  mark  ;  and  in  the  other  cases,  of  Illinois  and 
Mississippi,  it  was  held  to  extend  to  the  centre  of  the  stream; 
being  governed  in  both  cases  by  the  respective  laws  of  the 
States  affecting  the  grants  of  lands  bordering  on  the  river. 
In  the  one  case,  the  State,  by  its  general  law,  does  not 
allow  the  grant  to  enure  to  the  individual  further  than  to 
the  water's  edge,  reserving  to  itself  the  ownership  and  con- 
trol of  the  river  bed ;  in  the  other  cases,  the  States  allow 
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the  full  common-law  effect  of  the  grant  to  enure  to  the 
grantee."— flardm  V.  Jordan,  140  U.  S.  371, 382-3. 

There  was  in  this  case  a  dissenting  opinion  by  Brewer,  J. 
concurred  in  by  Gray  and  Brown,  JJ.  The  dissent,  how- 
ever, was  not  on  the  point  we  have  been  considering,  but 
from  the  conclusion  of  the  majority  of  the  court  as  to  what 
was  the  rule  of  law  in  this  connection  in  Illinois,  respecting 
lands  under  the  waters  of  lakes  and  ponds;  a  different  rule, 
these  judges  conceived,  being  established  in  that  State  as  to 
Buch  lands,  from  that  which  obtained  there  as  to  lands 
under  running  water.  And  on  the  point  we  have  here,  Mr. 
Justice  Brewer  said  :  "Beyond  all  dispute,  the  settled  law 
of  this  court,  established  by  repeated  decisions,  is,  that  the 
question  of  how  far  the  title  of  a  riparian  owner  extends  is 
one  of  local  law.  For  a  determination  of  that  question  the 
statutes  of  the  State,  and  the  decisions  of  its  highest  court, 
furnish  the  best  and  the  final  authority." — Hardin  v.  Jordan, 
supra,  p.  402.  And  the  same  doctrine  is  clearly  announced 
in  the  still  later  case  of  Kankanna  Water  Potoer  Co,  v.  Green 
Bay  &  Mississippi  Canol  Co.,  142  U.  S.  255 ;  and  there  can 
be  no  question  of  its  soundness  in  principle,  and  thorough 
establishment  by  the  authorities. 

Whether  the  grant  made  by  the  United  States  to  Gteorge 
S.  Gaines  for  the  Demopolis  Town  Company,  and  which 
enured  to  its  benefit,  of  the  land  upon  which  the  city  of 
Demopolis  now  stands,  extended  to  ordinary  high-water 
mark,  or  to  the  line  of  the  low  water,  or  to  the  middle  thread 
of  the  Tombigbee  river,  depends,  therefore,  upon  the 
rule  of  property  in  this  respect,  which  Alabama  has 
adopted.  The  rule  which  this  State  has  adopted  and  de- 
clared through  this  court  is,  that  a  grant  by  the  United 
States  to  land  bordering  on  a  navigable  river  includes  the 
shore  or  bank  of  such  river,  and  extends  to  the  water  line 
thereof  at  low  water. —  Williams  v.  Glover,  66  Ala,  189 ; 
Oity  of  Demopolis  v.  Webb,  87  Ala.  670.  And  this  doctrine 
was  long  ago  applied  in  a  case  like  the  one  at  bar,  this 
court  holding  that  the  dedication  of  a  street  bordering  on 
navigable  water  extends  to  low-watermark. — Doe,  ex  dem. 
V.  Jones,  11  Ala.  63. 

Applying  this  rule  of  property  to  the  grant  of  the  United 
States  to  George  S.  Gaines  and  associates,  constituting 
the  Demopolis  Town  Company,  of  the  land  upon  which 
the  town  was  subsequently  built,  the  result  is  to  invest  said 
purchasers  with  title  to  said  land  down  to  the  low-water 
tine  of  the  river ;  and  they,  having,  as  we  have  seen,  the 
animus  dedicandi  coextensive  with  their  proprietorship  of 
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the  land  between  the  line  of  the  adjacent  numbered  lots  and 
the  river,  must  be  held  to  have  efficiently,  and,  when  taken 
in  connection  with  the  acceptance  by  the  public,  which  the 
record  shows,  irrevocably  dedicated  the  whole  space  from 
said  lots  to  low-water  mark  to  the  public  as  a  street  under 
the  name  of  "Arch  street." 

Our  conviction  that  this  result  is  enforced  by  the  evidence 
is  in  no  degree  weakened  by  the  testimony  of  some  of  the 
witnesses,  to  the  effect  that  they  never  knew  there  was  a 
street  in  Demopolis  along  the  margin  of  the  river ;  or  of 
yet  some  others,  who  sav  they  never  heard  of  "Arch  street" 
prior  to  the  inception  of  this  litigation.  It  is  not  unusual, 
we  feel  safe  in  saying,  for  the  names  of  streets  in  towns  of 
the  size  of  Demopolis  to  fall  into  disuse  and  oblivion,  or 
for  streets  laid  off  in  town  maps  and  dedicated  to  remain 
unopened,  or,  being  once  opened,  to  be  closed  to  the  public 
and  occupied  for  private  purposes.  And  that  this  is  true 
of  Demopolis  abundantly  appears  from  the  evidence  here, 
going,  as  it  does,  to  show  that  not  a  few  of  the  other  streets, 
as  to  the  dedication  of  which  there  is  no  controversy,  had 
remained  or  become  closed  in  whole  or  in  part,  and  that 
many  of  the  citizens  of  the  town,  long  resident  there,  were 
ignorant  of  the  names  of  various  streets  which  had  been  all 
along  open,  used  and  recognized  as  streets. 

Nor  is  it  a  matter  of  any  moment  that  the  ground  consti- 
tuting Arch  street  could  not,  in  its  natural  state,  be  used 
throughout  its  length  as  a  street.  It  would  not,  we  appre- 
hend, oe  controverted,  it  is  not  in  fact  controverted,  that 
it  was  feasible  to  overcome  all  obstructions  to  the  use  of 
this  street  which  the  character  of  the  surface  over  which  it 
was  laid  out  presented.  Nor  can  it  be  controverted 
that  it  had  to  be,  and  has  all  the  time  been,  used 
at  one  point  or  others  for  the  purposes  of  access  to 
and  regress  from  the  river.  It  is  to  be  doubted  whether  a 
single  street  in  the  town  of  Demopolis,  as  laid  down  on  the 
virgin  soil  in  the  year  1819,  could,  in  its  then  natural  state, 
have  been  used  for  the  purposes  of  its  dedication ;  possi- 
bly others  of  them  than  Arch  street  required  great  labor  and 
expense  to  adapt  them  to  the  uses  of  highways ;  and  if 
Arch  street  was  more  rugged  and  required  greater  exertion 
to  make  it  practicable  for  the  passage  of  persons  and  the 
transportation  of  property  along  its  course,  or  across  it  to 
the  river,  the  necessity  for  such  exertion  was  the  more 
imperative,  in  that  it  alone  of  all  the  streets  of  the  town 
afforded  an  outlet  to  the  river,  commerce  on  which  consti- 
tuted so  igxportant  a  factor  in  the  life  and  prosperity  of  the 
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town.  But  aside  from  all  this,  a  dedication  of  land  as  a 
street  can  in  no  case,  in  our  opinion,  be  defeated  by  con- 
siderations going  to  the  relative  adaptability  of  the  land  to 
that  end,  or  to  difficulties  of  subiecting  it  to  such  uses  in 
point  of  fact,  or  to  the  extent  of  tne  use  to  which  it  will  be 
subjected  when  its  natural  obstructions  have  been  removed, 
or  even  to  the  necessity  to  so  use  it  all. — City  of  Dubuque  v. 
Malordy,  74  Amer.  Dec.  358 ;  Hanson  v.  Eastman,  21  Minn. 
509 ;  Regina  v.  Spence,  11  Upper  Canada  G.  B.  31. 

The  Tombigbee  river,  opposite  the  citv  of  Demopolis, 
is  a  vavigable  stream,  on  wnich  the  public  nave  the  right  of 
transportation  of  person  and  property,  free  of  all  charges 
or  imposts  whatever,  subject  to  such  regulations  as  Govern- 
ment may  deem  just  and  expedient  in  conservation  of  the 
public  easement  In  juxtaposition  to  this  easement  is  that 
other  which  the  public  have  in  Arch  street,  and  this  latter 
extends  to  and  ends  only  at  the  point  where  the  former 
begins.  There  is,  and  in  the  nature  of  things  can  be,  no 
particle  or  sctntiUa  of  space  between  that  side  of  Arch 
street  furthest  from  the  river  and  the  water-line  of  the  river 
furthest  from  the  town  of  Demopolis,  which  is  not  covered 
by  one  or  the  other  of  these  easements,  and  over  which  the 
public  would  not  have  the  same  right  to  pass  and  transport 
property  as  they  would  have  along  the  course  of  Arch 
street,  or  up  and  down  the  current  of  the  stream ;  and  it 
follows  as  a  necessary  consequence,  that  an  obstruction  to 
the  use  of  this  street  for  the  purpose  of  going  on  to  the 
river,  would  be  as  violative  of  public  right,  and  as  unlawful, 
as  an  obstruction  to  its  use  for  the  purpose  of  going  along 
it  from  one  part  to  another  of  the  town.  These  proposi- 
tions are,  to  our  minds,  self-establishing  results  n-om  the 
existence,  side  by  side,  and  extending  to  the  touch  with 
each  other,  of  these  two  public  easements,  and  they  are 
abundantly  supported  by  authority. —  Godfrey  v,  Uity  of 
AU<m,  12  111.  36;  8.  c,  52  Amer.  Dec.  478 ;  Haigkt  v.  City  of 
Keokuk,  4  Iowa,  199;  Barney  v,  Keokuk,  94  U.  S.  340  ;  New 
Orleans  v.  United  States,  10  Peters,  717. 

Nor  do  we  question  the  right  and  power  of  the  city  of 
Demopolis  to  provide  facilities  looking  to  the  use  of  this 
street  as  a  means  for  the  passage  of  persons  and  property 
back  and  forth  from  the  town  to  the  nver.  The  right  to  so 
use  it  free  of  charge  being  in  the  public,  it  may  be,  indeed  we 
are  inclined  to  that  view,  that  the  city  could  not,  without 
special  statutory  authority,  engage  in  tne  business  of  wharf- 
ing  in  the  sense  of  erecting  wharves,  providing  keepers 
thereof,  and  charging  the  public  for  the  privilege  of  using 
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them  in  going  to  or  from  the  river,  or  in  lading  or  unlading 
property  from  or  on  them.  But  we  do  not  doubt  that  the 
city,  in  the  absence  of  legislative  delegation  of  it,  has  the 
power  and  authority  which  is  implied  from  the  location  of  this 
street,  and  the  manifest  purposes  of  its  dedication,  not  only 
to  make  suitable  and  convenient  approaches  from  the  town 
to  the  water-line,  but  also  to  make  such  structures  or  ex- 
cavations, at  and  even  beyond  the  water-line,  having  regard 
to  the  rights  of  navigation,  as  are  reasonably  necessary  and 
proper  to  enable  the  public  to  conveniently  avail  themselves 
of  tne  rights  of  commerce  and  transportation  which  the 
river  offers.  The  existence  and  exercise  of  the  right  to  do 
this  is  essential  to  the  enjoyment  of  that  other  right,  which 
the  inhabitants  of  the  town  and  the  public  incontrovertibly 
have,  to  pass  in  their  persons  and  effects  from  the  town  to 
the  river,  and  vice  versa;  and  hence  is  a  right  implied  from 
its  necessary  connection  with  a  right  which  is  expressly 
granted.  It  is  based  on  the  same  principle  of  necessity  as 
that  under  which  a  municipality  would  rest  to  adjust  the 
grade  of  a  street  with  the  grade  of  a  public  road  leading  up 
to  its  corporate  line,  and  which,  we  apprehend,  might,  when 
necessary,  be  done  by  depressing  or  elevating  the  latter ; 
though,  dissociated  from  the  street,  the  municipal  authori- 
ties would  have  no  power  to  build  or  change  a  highway 
beyond  the  lines  of  tne  town.  So,  too,  we  should  say,  that 
where  the  corporate  line  is  on  the  near  bank  of  a  stream, 
ravine  or  ditch,  which  could  only  be  passed  by  means  of  a 
bridge,  the  municipality,  though  without  express  power  to 
build  bridges  beyond  its  own  territory,  would  be  authorized 
to  gain  access  to  the  outside  world  by  bridging  such 
stream,  ravine  or  ditch,  wherever  it  should  be  intersected 
by  streets.  And  a  fortiori  would  this  be  true,  where,  as  in 
this  case,  the  chief,  if  not  the  only  purpose  of  the  particular 
dedication,  was  to  afford  egress  beyond  such  barrier.  It 
was  upon  considerations  of  this  sort  that  it  has  been  held 
in  several  well  reasoned  cases  that  a  town  has  the  implied 
power  to  erect  wharves  for  the  convenience  of  the  public 
under  circumstances  such  are  found  in  the  present  case. 
Botoan's  ExWa  v,  Portland,  8  B.  Monroe,  232 ;  Newport  v. 
Taylor's  ExWs,  16  B.  Monroe,  699,  and  804  ;  Potomac  Steam 
Co.  v.  Upj)er  Potomac  Steamboat  Co.,  109  U.  S.  672,  686-7. 

This  view  disposes  of  the  argument  for  appellants  which 
proceeds  on  the  supposed  want  of  authority  in  the  city  of 
Demopolis  to  erect  wharves  and  the  like,  and  the  conse- 
quent necessity  for  this  to  be  done  by  a  private  enterprise, 
to  the  conclusion  that  appellants  had  the  right  they  exer- 
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cised  to  erect  wharves  at  the  "Lower  Landing,"  and  charge 
thepublic  for  the  use  thereof. 

Having  thus  reached  the  conclusion  that  the  whole  of 
Arch  street,  extending  to  lower-water  mark,  was  dedicated 
to  the  public,  it  is  next  to  be  considered  whether  the  ease- 
ment vested  in  the  public  has  been  lost.  It  is  strenuously 
insisted  for  appellants  that  it  has  been  lost,  so  far  as  respecte 
that  part  of  the  street  now  occupied  bv  them,  including 
what  is  known  as  the  "Lower  Landing'  on  the  river  front 
of  Demopolis,  through  the  possession  of  themselves  and 
their  predecessors  in  ownership  of  the  lower  warehouse 
property  for  a  great  period  of  time,  under  an  exclusive 
claim  of  right,  and  the  application  to  these  facts  of  the 
doctrine  of  prescription.  On  this  question  of  possession  on 
the  part  of  appellants,  and  those  under  whom  they  claim, 
of  the  street  and  landing  in  question,  the  character  of 
that  possession,  its  duration,  &c.,  a  great  mass  of  testimony 
has  been  taken  by  each  side.  We  nave  read  it  carefully, 
more  for  the  pupose  of  finding  evidence  of  relevant  and 
material  facts  than  with  a  view  to  determining  whether  a 
possession  of  the  character  set  up  in  the  pleadings  had 
existed,  and,  if  so,  for  what  length  of  time.  These  inquiries 
we  deem  entirely  immaterial  to  any  issue  in  the  cause. 
Without  going  at  all  into  them,  or  intending  by  what  we 
say  to  indicate  what  our  conclusion  in  respect  to  them 
would  have  been  had  they  been  deemed  relevant  inquiries, 
we  will  concede,  for  the  argument,  that  the  appellants  and 
their  predecessors  in  ownership  of  the  lower  warehouse 
property  had,  without  interruption,  since  1844  had  actual 

Possession  of  said  street,  said  lower  landing,  and  the  imme- 
iate  approaches  thereto ;  that  this  actual  possession  has 
all  along  been  exclusive  of  the  whole  world  ;  that  continu- 
ously during  all  that  time  they  have  claimed  title  to  said 
landing  and  the  approaches,  and  so  much  of  said  street  as 
has  been  occupied  oy  them,  and  have  claimed  in  all  cases, 
and  exercised  at  pleasure,  the  right  to  charge  all  persons  for 
the  privilege  of  using  said  landing  as  a  wharf ;  and  further, 
that  they  have  ^eatly  improved  the  landing  and  approaches 
thereto— have,  if  you  please,  created  the  landing,  in  the 
sense  of  building  the  approaches  to  it,  and  providing  all  the 
facilities  which  now  exist,  or  have  ever  existed  for  reaching 
and  going  on  the  river  at  that  point ;  or,  in  other  words,  we 
will  concede  every  thing  which  appellants  claim  as  to  the 
facts  of  their  relation  to  this  landing. 

But  all  this  will  not  help  them.  The  law  applied  to  these 
{acts  does  not  enforce  any  result  of  benefit  to  them.    No 
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statute  of  limitations,  or  principle  of  repose,  obtains  here. 
Neither  the  statute  of  limitations,  nor  the  rule  which  carries 
title  to  adverse  possession,  nor  the  doctrines  of  staleness, 
equitable  estoppel  or  prescription,  can  be  invoked  or  applied 
against  the  right  of  the  oitv  of  Demopolis,  and  of  the  public, 
to  have  this  street  opened  from  ena  to  end,  and  from  side 
to  side,  from  the  municipal  line  on  the  north  to  the  munici- 
pal line  on  the  south-east,  and  from  the  numbered  lots  of 
the  town  to  lower-water  mark  of  the  stream,  and  devoted  to 
the  uses  to  which  it  was  dedicated  by  the  original  proprie- 
tors in  1819.  The  city  never  had  any  alienable  title  to,  or 
right  in  the  street.  It  could  never  have  granted  it,  or  any 
part  of  it  away,  for  any  purpose  whatever.  Having  no 
power  of  direct  alienation,  it  could  not  pass  title  indirectly 
by  submitting  for  the  statutory  period  to  private  possession, 
claim  and  use.  Having  no  power  to  grant  it,  no  grant  can 
be  presumed  from  the  lapse  of  time,  however  great,  during 
which  it  has  allowed  respondents  to  deal  with  a  part  of  it 
as  belonging  to  them.  Respondents  being  held  to  know — a 
rule,  the  propriety  of  which  is  emphasized  here  by  the 
muniments  of  their  title  to  the  warehouse  property,  which 
show  the  fact — that  all  the  space  between  their  lots  and  the 
low-water  line  of  the  river  was  in  and  constituted  Arch 
street,  expended  money  and  labor  in  putting  improvements 
thereon  at  their  own  peril,  and  in  recognition  of  the  right  of 
the  city  to  deprive  them  of  all  private  benefit  therefrom  by 
throwing  the  entire  street  open  to  the  free  use  of  the  public, 
whenever  the  municipal  authorities  deemed  it  expedient  so 
to  do ;  and  hence  no  element  of  equitable  estoppel  against 
the  public  enters  into  their  claim. 

These  positions  are  well  grounded  in  text  and  adjudged 
cases,  including  recent  adjudications  of  this  court  Judge 
Dillon,  after  stating  the  views  of  several  courts  of  last  resort 
on  this  subject,  sums  up  what  he  considers  the  true  doctrine 
as  follows  :  "Municipal  corporations,  as  we  have  seen,  have 
in  some  respects  a  double  character — one  public,  the  other 
(by  way  of  distinction)  private.  As  respects  property  not 
held  for  public  use,  or  upon  public  trusts,  and  as  respects 
contracts  of  a  private  nature,  there  is  no  reason  why  such 
corporations  should  not  fall  within  limitation  statutes,  and 

be  affected  by  them But  such  corporation  does 

not  own,  and  can  not  alien,  public  streets  or  places,  and  no 
mere  laches  on  its  part,  or  that  of  its  officers,  can  defeat  the 
right  of  the  public  thereto."— 2  Dillon  Mun.  Corp.  §  675. 
And  the  author  incorporates  in  the  text  the  views  of  the 
Supreme  Court  of  Pennsylvania,  to  this  effect :    "Streets  and 
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public  squares  are  dedicated  or  acquired  for  the  public  use, 
not  alone  for  that  of  the  people  of  the  city,  the  corporation 
being  the  mere  trustee  for  the  public;  that  erections  by 
private  persons  on  property  thus  dedicated  or  acquired,  can 
not  be  authorized  by  tne  original  proprietor,  or  by  the  city 
corporation,  and  can  be  authorized  only  hj  the  legislature  ; 
that  unauthorized  erections  or  obstructions  thereon  are 
public  nuisances,  .  .  .  ;  and  that  in  the  absence  of  a 
grant  shown  from  a  competent  source,  no  presuniption  from 
mere  lapse  of  time  can  be  made  to  support  a  public  nuisance 
which  is  an  enroachment  on  a  public  right**  And  he  quotes 
with  approval  from  an  opinion  of  Mr.  Justice  Sargeant  the 
following  language :  "These  principles  of  law,  as  well  as 
our  own  Code,  are  essential  to  the  protection  of  public 
rights,  which  would  be  gradually  frittered  away,  if  the  want 
of  complaint  or  prosecution  gave  the  party  a  right.  In- 
dividuals may  reasonably  be  held  to  a  limited  period  to 
enforce  their  rights  against  occupants,  because  they  have 
an  interest  sufficient  to  make  them  vigilant  But  in  public 
rights  of  property  each  individual  feels  but  a  slight  interest, 
and  rather  tolerates  even  a  manifest  encroachment  than 
seeks  a  dispute  to  set  it  right'* — 2  Dillon  Munic.  Corp., 
§669;  Com.  v.  Alhurger,  1  Whart  (Pa.)  469,  488;  Sims  v. 
Chattanooga,  1  Lea  (Tenn.)  694;  Jersey  City  v.  M,  C.  &  B. 
Co,.  12  N.  J.  Eq.  567,  561. 

And  this  doctrine  has  been  fully  adopted  by  this  court  in 
more  than  one  case,  the  last  being  that  of  Reed  v.  Mayor  & 
Aid.  of  Birmingham,  92  Ala.  339,  348-9,  citing  Olive  v.  State, 
86  Ala.  88,  where  the  same  principle  is  "broadly  asserted;** 
and  quoting  as  above  from  Dillon  on  Municipal  Corpora- 
tions, and  as  follows  from  Elliott  on  Boads  k  Streets, 
p.  490 :  "There  can  be  no  rightful  permanent  possession  of 
a  public  highway  for  private  purposes ;  ana  although  a 
right  to  maintain  a  private  nuisance  may  in  some  cases  be 
acquired  by  prescription,  no  length  of  time  will  render  a 
public  nuisance,  such  as  the  obstruction  of  a  highway,  legal, 
or  give  the  person  guilty  of  maintaining  it  any  right  to  con- 
tinue it  to  the  detriment  of  the  public.  *  See,  also,  Elliott 
on  Boads  &  Streets,  667  et  seq.  This  may  now  be  said  to  be 
the  established  law  of  Alabama. 

That  the  private  use  of  a  public  highway  of  a  character 
which  is  subversive  of  its  use  by  the  public  as  a  thorough- 
fare may  be  perpetuated  in  any  case  by  the  invocation  of 
the  doctrine  of  estoppel  in  pais  against  the  municipality  in 
which  the  highway  lies,  we  very  much  doubt  It  would 
seem  on  principle  that,  inasmuca  as  the  municipaJity  has 
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no  alienable  right  in  such  highway,  none  which  could  be 
lost  through  its  laches^  or  through  actual  private  possession 
under  a  claim  of  exclusive  right,  but  holds  the  locus  in  quo 
not  only  for  itself,  and  for  its  own  citizens,  but  in  trust  for 
the  public  at  large,  whose  rights  therein  are  in  no  wise  de- 
pendent upon  anything  the  municipality  may  do  or  omit  to 
do  ;  that  nothing  done  or  omitted  by  a  city  in  the  way  of 
allowing,  or  even  inducing  persons  to  make  erections  on  a 
street,  which  obstruct  and  interfere  with  its  use.  could  or 
ought  to  estop  the  public  to  have  such  obstruction  removed, 
or  to  have  them  removed  at  the  suit  of  their  trustee  and 
agent,  the  municipal  corporation.  Yet  Judge  Dillon  says, 
there  may  possibly  be  instances  of  such  estoppel ;  but  ne 
adds,  that  "such  cases  are  exceptional  in  their  character, 
and  it  would,  perhaps,  be  going  too  far  to  say  that  the  courts 
have  distinctly  established  such  a  principle.*' — 2  Dillon  on 
Munic.  Corp.,  §  667.  And  the  Messrs.  Elliott,  in  their  valu- 
able work  on  Boads  &  Streets,  say,  that  while  some  courts, 
"influenced,  perhaps,  by  the  hardship  that  would  result 
from  a  contrary  holdinc  in  the  particular  cases  under  con- 
sideration, have  applied  the  doctrine  of  equitable  estoppel 
where  the  claimant  nad  made  expensive  improvements,"  «c., 
yet,  it  is  doubtful,  they  say,  "if  the  doctrine  of  these  cases 
can  be  sustained  upon  principle,"  except  perhaps  where  the 
city  has  by  affirmative  action  misled  the  claimant  And 
the  text  proceeds  :  "It  is  difficult  to  conceive  upon  what 
principle  an  equitable  estoppel  can  be  securely  placed  in 
such  cases ;  for  the  person  who  encroaches  upon  a  public 
way  must  know,  as  a  matter  of  law,  that  the  way  belongs  to 
the  public,  that  the  local  authorities  can  neither  directly 
nor  indirectly  alien  the  way,  and  that  they  can  not  divert  it 
to  a  private  use.  As  the  person  who  uses  the  highway  must 
possess  this  knowledge,  and  in  legal  contemplation  does 
possess  it,  one  of  the  chief  elements  of  an  estoppel  is  absent 
An  estoppel  can  not  exist  where  the  knowledge  of  both  par- 
ties is  equal,  and  nothing  is  done  by  the  one  to  mislead  the 
other,  in  addition  to  this  consideration  may  be  noticed 
another  influential  one,  already  suggested  in  a  different  con- 
nection ;  and  that  is,  the  private  use  of  the  public  way  was 
wrong  in  the  beginning,  and  wrong  each  day  of  its  contin- 
uance ;  and  it  is  a  strange  perversion  of  principle  to  declare, 
that  one  who  basis  his  claim  on  the  original  and  continued 
wrong  may  successfully  appeal  to  equity  to  sanction  and 
establish  such  a  claim.  It  is,  at  all  events,  a  great  stretch 
of  the  doctrine  of  estoppel,  and  a  wide  departure  from  the 
rules  laid  down  by  the  earlier  decisions,  and  confirmed  by 
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the  modem  authorities." — ^Elliott  on  Boads  &  Streets,  pp. 
669  and  670. 

We  adopt  the  principle  thus  declared,  and  it  leads  inevi- 
tably to  the  conclusion  that,  on  the  facts  of  this  case,  there 
was  no  estoppel  resting  on  the  city  of  Demopolis  to  assert 
the  rights  advanced  by  this  bill ;  and  if  it  were  necessary 
to  pass  on  the  point  in  the  present  case,  we  should  be  much 
inclined  to  hold  that  no  act,  or  omission  to  act,  on  the  part 
of  the  municipality  with  reference  to  obstructions  in  public 
streets,  could  in  any  case  raise  up  an  estoppel  against  it  to 
proceed  in  the  interest  of  the  public  to  have  such  obstruc- 
tions removed,  however  long  they  had  been  allowed  to  re- 
main in  the  street. 

This  brings  us  to  the  final  conclusion,  that  the  respond- 
ents had  originally  no  right  to  t)bstruct  any  part  of  Arch 
street,  or  to  use  any  part  of  if  as  a  private  landing,  or  as  a 
public  landing  not  free  of  charge  for  the  right  to  use  it ; 
and  that  no  element  of  right  has  been  injected  into  their 
claim  by  the  efflux  of  time,  or  the  direction  and  character 
of  their  occupation  and  use  of  a  part  of  the  street  as  their 
private  property. 

Several  other  questions  are  presented  by  the  assignments 
of  error.  They  are  either  not  insisted  on  in  the  argu- 
ment, or  are  fully  covered  by  the  exhaustive  opinion  deliv- 
ered by  this  court  through  Mr.  Justice  Somerville,  when 
the  cause  was  here  on  demurrer  to  the  bill ;  and,  seeing  no 
reason  to  depart  from  what  was  then  said,  we  re-affirm  that 
decision  throughout —  Webb  v.  Demopdis,  87  Ala.  659.  That 
and  the  foregoii^  opinion  embrace  all  the  points  of  this 
controversy,  and  determine  them  all  adversely  to  the  appel- 
lants, entitling  the  complainant  below  to  the  relief  prayed 
in  its  amended  bill,  and  granted  by  the  Chancellor ;  and  the 
decree  to  that  end  is  in  all  things  affirmed. 


SaTannah  &  Western  Railroad 
Co.  V.  JMeadors. 

Adionifor  Damages  against  Railroad  Company,  by  Adminis' 
trator  of  Person  Killed. 

1.  Trenpat9ers  on  railroad  track;  in  thickly  populated  part  of  city  or 
town, — ^Wben  a  railroad  track  runs  through  a  tnickly  populated  part 
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of  a  city,  town  or  village,  where  the  demands  of  trade  and  public  in- 
tercourse necessitate  the  frequent  crossing  of  the  track,  it  is  the  duty 
of  those  operating  an  engine  along  the  track  to  keep  a  diligent  look- 
out for  persons  who  may  be  on  it ;  not  because  such  duty  is  specially 
imposed  by  statute,  but  because  it  arises  from  the  particular  facts 
and  circumstances,  which  make  it  probable  that  persons  are  on  the 
track,  and  that  injury  may  result  unless  due  care  is  observed ;  and 
the  duty  only  arises  when  the  two  facts  co- exist,  (1)  a  custom  or 
usage  in  crossing  the  track  at  that  place,  and  (2)  the  demands  of 
trade  and  intercourse  justifying  it.  But  the  track  of  a  railroad  can 
not  be  converted  into  a  road  for  ordinary  travel,  and  one  who  under- 
takes to  make  such  use  of  it  is  a  trespasser.  (This  is  "the  extent  of 
the  rule  declared  in  M.  dc  C.  K.  R,  Co,  v,  Womack^  84  Ala.  160,  and  in 
accord  with  Oeo.  Fac.  R.  R  Co.  v.  Blanton,  84  Ala.  154 ;  and  as  thus 
qualified,  the  case  of  8.  &  N.  Ala.  R,  R.  Co,  v,  Donovan^  84  Ala.  146,  is 
re-affirmed."*) 

2.  Same;  contributory  negligence^  and  how  overcome  as  defence. — A 
person  who  walks  on  a  railroad  track  at  night,  in  a  deep  cut  four  or 
five  hundred  yards  long,  within  the  corporate  limits  of  a  city  or  town, 
where  there  are  no  intersecting  itreets  or  crossings,  is  a  mere  tres- 
passer, and  being  run  over  and  killed  by  a  train  approaching  frona 
behind,  his  contributory  negligence  prevents  a  recovery  of  damages 
by  his  personal  representative,  unless  it  is  shown  that  the  person  in 
charge  of  the  train  discovered  him  in  time  to  avoid  the  injury,  and 
failed  to  exercise  due  care  and  diligence  to  avoid  it. 

3.  Statutory  duties  of  engineer;  failure  to  perform  as  negligence. — The 
statutory  duty  imposed  on  the  engineer  of  a  railroad  train  moving  or 
passing  through  a  city  or  town,  to  blow  the  whistle  or  ring  the  bell  at 
short  mtervals  (Code,  §  1144),  is  co-extensive  with  the  corporate 
limits  of  the  city  or  town ;  but  the  failure  to  perform  this  duty  is 
simple  negligence  merely,  and  is  not  sufficient  to  overcome  the  de- 
fense of  contributory  negligence  on  the  part  of  plaintiff  or  his  intes- 
tate. 

4.  Correspondence  of  pleadings  and  proo/.— Under  a  count  which 
avers  simple  negligence,  in  an  action  to  recover  damages  for  personal 
injuries,  a  recovery  may  be  had  on  proof  of  wanton  or  reckless  negli- 
gence. 

5.  Sufficiency  of  complaint  in  averments  of  negligence. — In  an  action 
for  damages  against  a  railroad  company,  by  the  administrator  of  a 
person  who  was  run  over  and  killed  uy  a  train  of  cars  within  the  cor- 
porate limits  of  a  city  or  town,  a  count  which  avers  that  the  engineer 
did  not  blow  the  whistle  or  ring  the  bell  at  short  intervals  while 
moving  through  the  city,  and  that  *'owing  to  such  failure  said  intes- 
tate was  killed ;"  and  a  count  which  avers  that  the  accident  occurred 
near  a  public  crossing,  that  the  engineer  did  not  blow  the  whistle  or 
ring  the  bell  at  least  one-fourth  of  a  mile  before  reaching  said  cross- 
ing, and  continue  to  do  so  at  short  intervals  until  he  had  passed  the 
crossing,  "and  that  said  intestate  was  killed  on  account  of  such 
omission  ;"  and  a  count  which  avers  that,  "at  the  time  of  the  killing 
of  said  intestate,  said  engine  was  being  run  negligently  in  this,  it  was 
a  dark  night,  the  engine  had  no  head-light,  and  was  being  run  rapidly, 
and  on  account  of  said  negligence  said  intestate  was  killed, "—each 
is  sufficient  in  its  averments  of  negligence.    But  a  count  which  shows 

*The  opinion  in  this  case  was  delivered  on  the  5th  Novemver,ls91, 
five  days  before  the  case  of  Glass  v  M.  4-  C  R.  R,  Co..  94  Ala.  5h1, 
was  decided ;  but  the  papers  were  mislaid,  and  did  not  come  to  the 
hands  of  the  reporter  in  time  for  publication  in  94  Ala. 

J.  W.  S. 
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that  the  intestate  was  a  mere  trespasser  on  the  railroad  track  at  the 
time  he  was  killed,  or  was  otherwise  guilty  of  contributory  negligence, 
must  allege  or  show  more  than  simple  negligence  on  the  part  of  the 
persons  in  charge  of  the  train — must  show  wanton  or  reckless  negli- 
gepce  on  their  part,  or  intentional  injury. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jesse  M.  Cakmichael. 

This  action  was  brought  bv  Fannie  Meadors,  as  adminis- 
tratrix of  the  estate  of  her  deceased  husband,  Bobert 
Meadors,  who  was  run  over  and  killed,  on  the  night  of 
September,  1888,  within  the  corporate  limits  of  the  city  of 
Opelika,  by  an  engine  and  train  of  cars  belonging  to  the 
defendant  railroad  company.  The  opinion  states  tne  facts 
connected  with  the  kiUing,  so  far  as  material  to  the  points 
here  decided,  and  renders  any  further  statement  un- 
necessary. 

The  complaint  contained  four  counts,  each  of  which,  after 
amendment,  alleged  that  the  injury  occurred  within  the  cor- 
porate limits  of  Opelika.  The  first  count  alleged  that  the 
engineer  in  charge  of  the  train  "did  not  blow  the  whistle  or 
ring  the  bell  at  short  intervals,  while  moving  within  said 
city  along  said  road,  and  that  owing  to  such  failure  to  ring 
the  bell  or  blow  the  whistle  said  intestate  was  killed."  The 
second  count  alleged  that  the  accident  occurred  near  a 
public  road  crossing;  that  the  engineer  did  not  blow  the 
whistle  or  ring  the  bell  at  least  one-fourth  of  a  mile  before 
reaching  said  crossing,  and  continue  to  blow  the  whistle  or 
ring  the  bell,  at  short  intervals,  until  he  had  passed  the 
crossing,  "and  on  account  of  such  omission  said  intestate 
was  killed."  The  third  count  alleged  that  the  engine  and 
cars  ran  over  and  killed  the  intestate  "in  a  deep  cut  in  a 
curve  in  said  road,  within  less  that  one-fourth  of  a  mile 
from  a  public  road  crossing;  that  said  engineer  could  not 
see  one-fourth  of  a  mile  ahead,  and  did  not  blow  the  whistle 
or  ring  the  bell  before  entering  said  curve,  and  that  owing 
to  such  omission  said  intestate  was  killed."  The  fourth 
count  alleged  that,  at  the  time  of  the  killing,  "said  engine 
was  being  run  negligently  in  this — that  it  was  a  dark  ni^ht, 
said  en^ne  had  no  head-light  at  the  time,  and  was  being 
run  rapidly ;  and  on  account  of  said  negligence  said  in- 
testate was  killed." 

The  defendant  demurred  to  each  of  these  counts,  "because 
each  shows  that  plaintififs  intestate  contributed  to  the  injury 
complained  of,  by  being  on  defendant's  track,  and  does  not 
show  that  defendant  wantonly,  recklessly,  or  willfully  in- 
jured him ;"  also,  "to  the  first,  second  and  third  countS| 


Digitized  by 


Google 


140  SUPBEME^COUET  [Dec.  Term, 

[Savannah  &  Western  Railroad  Co.  v.  Meadore.] 

because  each  fails  to  show  that  the  injury  complained  of 
resulted  from,  was  contributed  to,  or  was  caused  by  said 
failure  to  blow  the  whistle  or  ring  the  bell ;  also,  "to  the 
second  and  third  counts,  because  each  fails  to  show  that 
said  intestate  was  at  a  public  road  crossing,  or  other  place 
where  defendant  owed  him  the  duty  alleged  to  have  been 
omitted  ;"  also,  to  the  fourth  count,  (1)  "because  it  assumes 
that  to  run  a  train  rapidly  is  negligence,  and  (2)  because  it 
fails  to  show  that  the  alleged  injury  resulted  from,  was  con- 
tributed to,  or  was  caused  by  the  negligence  therein  "averrei" 
After  the  counts  were  amended,  an  additional  demurrer 
was  filed,  "because  each  count  fails  to  show  that  the  injury 
complained  of  occurred  in  the  populous  or  business  part  of 
said  city,  or  at  any  depot,  street  crossing,  or  other  place 
where  necessity  compelled,  or  common  usage  gave  color  of 
sanction  for  said  intestate  to  be  upon  the  raflway  track." 
The  court  overruled  the  demurrers,  and  issue  was  then 
joined  on  the  pleas  of  not  guilty  and  contributory  negligence. 

The  defendant  excepted  to  the  following  portions  of  the 
general  charge  given  by  the  court,  "as  a  whole  and  separately, 
and  especially  to  those  portions  thereof  which  are  under- 
scored' (italicized).  Q.)  "If  the  plaintiflF  has  shown  that 
her  intestate  was  killed  by  the  defendant's  engine  while 
running  on  the  defendant's  railroad  track  within  the  corpo- 
rate limits  of  the  city  of  Opelika,  this  shifts  the  burden  of 
proof  to  the  defendant,  and  it  then  becomes  its  duty  to 
absolve  itself  from  liability  for  the  killing  in  one  of  three 
ways  :  (1)  by  showing  that  it  did  not  do  the  killing ;  or  (2) 
by  showing  that  the  killing,  if  done  by  it,  was  not  done  by 
reason  of  negligence  and  without  fault  of  the  deceased;  or 
(3),  no  matter  how  the  killing  was  done,  it  was  contributed 
to  proximately  by  the  negligence  of  the  deceased."  (2.) 
"In  the  city,  a  careful  watch  must  be  kept  for  trespassers 
upon  the  track ;  not  because  a  trespasser  has  any  more  right 
to  the  use  of  the  track  in  a  city  than  in  the  country,  but 
because  there  are  larger  numbers  of  people  in  a  city,  and 
because  from  habit,  custom  or  necessity  they  are  more  often 
on  the  track,  and  the  law,  recognizing  these  facts,,  makes  it 
the  duty  of  those  in  charge  of  engines  and  cars  to  keep  a 
watch  for  persons  on  the  track  in  a  city,  and  to  avoid  in- 
juring them  if  it  can  be  done."  (3.)  "The  law  imposes 
certain  duties  on  those  running  trains  within  the  corporate 
limits  of  a  city,  and  a  failure  to  perform  and  discharge  such 
duties  is  a  want  of  care  on  the  part  of  the  road,  amounting 
to  negligence.  Among  these  auties  may  be  mentioned  (1^ 
the  duty  to  keep  a  watdi-out  for  trespassers^  or  persons  on  the 
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track,  and  (2)  the  duty,  while  passing  through  the  city,  to 
ring  the  bell  or  blow  the  whistle  at  short  intervals,  so  that 
persons  on  the  track  may  have  notice  of  the  approach  of 
engmeor  cars,  and  move  off  the  track,  and  so  avoid  danger." 
(4)  "If  the  plaintiff  has  shown  to  the  reasonable  satis- 
faction of  the  jury  that  her  intestate  was  killed  on  the  de- 
fendant's railroad  track,  within  the  corporate  limits  of  the 
city  of  Opelika,  by  defendant's  engines  while  being  run 
through  the  corporate  limits  of  the  city  by  defendant's  em- 
ployes, it  then  becomes  the  duty  of  the  defendant  to  show 
reasonably  that  it  was  without  negligence  or  fault  in  the 
killing  of  the  deceased,  or,  if  it  was  guilty  of  any  negliqence,  that 
the  negligence  of  the  deceased  himself  contributed  proxi- 
mately to  his  death.  It  either  one  or  the  other  of  these 
propjositions  has  been  shown,  the  plaintiff  can  not  recover  ; 
W,  if  neither  of  them  has  been  sJiotvji,  it  ivill  he  the  duty  of 
the  jury  to  find  for  the  plaintiff'." 

The  defendant  excepted,  also,  to  twelve  charges  given  by 
the  court  on  request  of  the  plaintiff,  and  to  the  refusal  of 
thirty  charges  asked  in  writing  by  defendants. 

The  assignments  of  error  are :  (1)  "the  overruling  of  the 
demurrer  to  each  count  of  the  complaint;"  (2-7)  rulings 
on  evidence,  which  require  no  notice ;  (8)  "each  of  the  four 
parts  of  the  charge  of  the  court  excepted  to,  and  especially 
those  portions  thereof  which  are  underscored;"  (9)  "giving 
each  of  the  twelve  charges  asked  by  plaintiff;  (10)  "refusing 
to  give  each  of  the  thirty  charges  asked  by  defendant." 

Harbison  &  Ligon,  for  appellant. 

Sabiford  &  Chilton,  contra, 

COLEMAN,  J.— We  will  consider  the  case  upon  the 
hypothesis  that  the  facts  are  as  contended  for  by  the  plain- 
tiff According  to  this  assumption,  Bobert  Meadors  was 
run  over  and  killed  by  an  engine  of  the  defendant  within 
the  corporate  limits  of  the  city  of  Opelika,  about  8  o'clock 
p.  HL  on  the  13th  of  September,  1888.  At  the  time  he  was 
struck  by  the  engine,  he  was  on  his  way  home,  walking  up 
the  railroad  track  of  the  defendant,  and  within  a  cut,  about 
twenty  feet  deep  and  some  four  or  five  hundred  yards  in 
length.  That  behind  him,  in  the  direction  from  where  the 
engine  was  coming,  there  were  street  crossings,  and  public 
road  crossings,  and  one  not  very  far  from  the  entrance  to  the 
cut ;  and  that  deceased  came  to  his  death  after  he  had  gone 
about  one  hundred  or  one  hundred  and  fifty  yards  in  the 
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cut  There  were  curves  in  the  road,  which  obstructed  the 
view  for  less  than  a  fourth  of  a  mile.  That  the  engineer 
did  not  blow  the  whistle,  or  ring  the  bell,  before  reaching 
the  crossing,  and  did  not  blow  the  whistle  or  ring  the  bell 
at  short  intervals,  while  moving  within  or  passing  through 
the  city,  as  required  by  section  1144  of  the  Code ;  and  that 
defendant  had  no  head-light.  The  negligence  of  the  defend- 
ant in  one  or  more  of  these  requirements,  it  is  contended, 
caused  the  death  of  the  decedent. 

Conceding  that  the  proof  of  these  facts  shows  negligence 
on  the  part  of  the  defendant,  does  the  proof,  as  admitted  to 
be  true,  show  that  the  deceased  was  guilty  of  such  contrib- 
utory negligence  as  to  deprive  the  plaintiff  of  the  right  to 
maintain  this  action?  There  was  no  city  ordinance  regulat- 
ing the  speed  of  trains  running  within  the  corporate  limits. 
The  duties  imposed  upon  railroads  by  section  1144  of  the 
Code  were  intended  to  protect  persons  or  property  rightly 
at  or  approaching  public  crossings  of  the  road,  or  stopping- 
places  for  the  trains,  but  have  no  application  to  places  or 
conditions  not  within  its  provisions.  In  the  case  of  the 
Ensley  Railway  Co.  v.  Chewning,  93  Ala.  24,  it  is  said  : 
"While  a  person  intending  to  take  a  train,  awaiting  its  ar- 
rival, should  not  be  regarded  as  a  trespasser,  should  he 
merely  cross  or  inadvertently  step  on  the  track  in  the  dark, 
at  or  aboul  the  usual  stopping-place  ;  plaintiff,  having  walked 
up  the  track  beyond  the  limits  of  the  usual  stopping-place, 
to  meet  the  train,  and  having  knowingly  and  voluntarily 
stepped  and  stood  on  the  cross-ties,  where  he  was  not  in- 
vited, and  had  no  right  to  be,  must  be  regarded  as  a  quasi- 
trespasser,  or,  as  we  have  said,  was  guilty  of  negligence 
contributing  to  his  own  injury."  In  the  case  of  the  Mem- 
phis dc  Charleston  B.  R.  Co,  v.  Womack,  84  Ala.  150,  it  was 
declared  to  be  the  settled  doctrine  in  this  State,  supported 
by  the  great  weight  of  authority  in  England  and  America, 
that  ordinarily  the  right  of  way  of  a  railroad  company  is  its 
exclusive  property ;  free  and  unobstructed  use  is  essential 
to  the  transaction  of  the  business  of  the  company ;  mere 
acquiescence  in  the  use  of  its  right  of  way  does  not  confer 
on  the  public  a  right  to  use  it,  nor  create  any  obligation  to 
look  out  for  persons  using  it,  other  than  the  general  duty 
to  look-out  for  obstructions ;  and  that  it  was  not  competent 
to  introduce  evidence  of  the  custom  of  people  to  walk  on 
the  track. 

When  a  railroad  track  runs  through  parts  of  a  city,  town 
or  village  which  are  thickly  populated,  and  where  the  de- 
mands of  trade  and  public  intercourse  necessitate  the  fie* 
Vol.  95. 


Digitized  by 


Google 


1891.1  OF  AliABAMA-  143 

[Savannah  &  Western  Railroad  Co.  v.  Meadors.] 

qnent  crossing  of  the  track,  it  is  the  duty  of  those  operating 
an  engine  along  the  track  in  such  places  to  keep  a  look-out. 
This  duty  to  keep  a  look-out  for  persons  is  not  specially  im- 
posed by  statute,  but  arises  from  the  likelihood  that  in  such 
places  there  are  persons  on  the  track,  and  the  bounden  duty 
to  duly  guard  against  inflicting  death  or  injury  in  places 
and  under  circumstances  where  it  is  likely  that  injury  may 
result  unless  care  be  observed.  The  duty  arises  when  the 
circumstances  exist  which  call  for  its  exercise.  The  mere 
usage  or  custom  of  crossing  the  track  at  any  particular 
place  does  not  give  rise  to  the  duty  to  keep  a  look-out 
The  population  and  intercourse  of  a  city,  town  or  village 
must  co-exist  with  the  usage,  to  the  extent  that  it  is  likely 
there  are  persons  upon  the  track  at  the  particular  time  or 
place.  We  do  not  think  the  track  of  a  railroad  can  be  con- 
verted into  a  road  for  ordinary  travel,  and  one  who  under- 
takes to  make  such  use  of  it  becomes  a  trespasser.  This 
we  understand  to  be  the  extent  of  the  rule  declared  in 
M,  ((:  C.  R.  R.  Co,  v.  JVorrKwk,  supra,  and  in  accord  with 
Go.  Pa.  R.  R.  V.  Blanton,  lb.  154 ;  and  as  thus  qualified,  the 
case  of  8.  (ft  N.  R.  R.  Co,  v.  Donovan,  84  Ala.  146,  is  re- 
affirmed. 

Under  the  evidence  as  it  appears  in  the  record,  we  do  not 
doubt  that,  at  the  time  Robert  Meadows  came  to  his  death, 
he  was  a  mere  trespasser.  The  neighborhood  where  he  was 
killed  was  sparsely  settled,  as  much  so  as  many  country 
neighborhoods.  The  long  cut  into  which  he  entered  was 
not  used,  and  could  not  be  used,  as  a  place  for  crossing  the 
track.  Its  only  use  by  the  public  was  that  of  personal  con- 
venience for  travel  as  a  road,  and  was  not  at  all  necessary 
for  this  purpose.  When  the  deceased  entered  this  long, 
deep  cut  at  night,  to  use  it  as  a  road  in  going  home,  he  be- 
came a  trespasser,  and  was,  per  se,  guilty  of  contributory 
negligence.  Such  being  the  case,  under  the  evidence  as  it 
appears  in  the  record,  the  right  of  plaintiff  to  recover  is 
narrowed  down  to  the  inquiry,  whether  the  defendant  was 
guilty  of  reckless,  wanton  negligence,  or  intentionally  in- 
flicted the  injury.  Did  the  defendant  discover  the  danger 
of  plaintiff's  intestate  in  time  to  avoid  the  injury  by  the 
exercise  of  due  care  and  exertion,  and  did  it  fail  to  exercise 
such  due  care  ?  Such  negligence  must  be  shown,  to  over- 
come the  defense  of  contril3utory  negligence. 

We  deem  it  unnecessary  to  consider  in  detail  the  several 
assignments  of  error  based  upon  the  charges  given  and  the 
refusal  to  charge  as  requested.  The  trial  court  evidently 
proceeded  upon  the  idea,  that  the  use  of  the  railroad  track 
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in  a  city  or  town  as  a  road  for  travel  was  not  a  trespass,  or 
that  the  law  imposed  upon  the  defendant  the  duty  to  keep  a 
vigilant  look-out  even  for  trespassers  upon  its  track,  so  long 
as  it  was  inside  the  corporate  limits,  without  regard  to  pop- 
ulation and  public  intercourse  and  usage,  and  without  regard 
to  the  fact  that  the  deceased  was  using  the  track  as  a  road 
for  travel  for  his  personal  convenience,  at  a  time  and  in  a 

?lace  where  there  was  no  likelihood  that  any  one  would  be. 
'his,  we  have  seen,  is  not  a  proper  construction  of  the 
law.  The  statute  requires,  in  express  language,  that  the 
engineer  shall  blow  the  whistle,  or  ring  the  bell,  at  short 
intervals,  while  moving  within  and  passing  through  a  city 
or  town ;  and  we  hold  this  duty  is  co-extensive  with  the 
city  or  town,  as  we  have  explained.  The  mere  failure  to 
comply  with  these  statutory  requirements  has  never  been 
held  to  constitute  more  than  simple  negligence. 

Under  our  system  of  pleading,  under  a  count  for  simple 
negligence,  a  recovery  may  be  had  upon  proof  of  wanton 
negligence. 

The  first,  second  and  fourth  counts  present  a  good  cause 
of  action.  The  negligence  of  the  defendant  is  sufficiently 
averred  in  each  of  these  counts. — Mobile  (ft  Ohio  R.  R.  Co. 
V.  George,  94  Ala.  199.  Applying  the  rule,  that  the  plead- 
ings must  be  construed  most  strongly  against  the  pleader, 
the  third  count  is  defective.  It  is  averred  that  the  injury 
occurred  in  a  deep  cut  of  the  road.  Although  in  a  city, 
from  the  description  of  the  place  where  the  injury  occurred, 
prima  facie  we  would  conclude  from  all  that  is  stated  in  the 
pleadings  that  the  deceased  was  there  without  invitation, 
and  was  a  trespasser.  When  the  pleadings  show  that 
plaintiff  was  a  trespasser,  he  must  aver  more  than  simple 
negligence  to  authorize  him  to  recover.  The  negligence 
must  be  wanton  or  reckless,  or  the  injury  intention^.  The 
complaint  contains  no  sUch  averment — Ensley  Railioay  Co. 
V.  Cheitming,  93  Ala.  24 

We  have  considered  only  the  testimony  of  the  plaintiff, 
because  all  the  principles  of  law  which  govern  the  case  are 
sufficiently  raised  by  tnis  evidence. 

Reversed  and  remanded. 
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(i^iins  V.  Herzfeld* 

Action  on  Judgment. 

1.  Sufficiency  of  complaint;  amendment. — In  an  action  on  a  judg- 
ment, properly  describing  it,  additional  averments  as  to  the  contract 
on  which  it  is  founded,  are  unnecessary  and  superfluous ;  and  a  count 
added  by  amendment,  containing  a  fuller  description  of  the  contract, 
is  not  a  departure,  nor  objectionable  as  effecting  a  misjoinder. 

2.  Concliuivene$8  oj  judgment, — A  judgment  is  conclusive  of  all 
matters  which  might  have  been  urged  as  defenses  against  its  ren- 
dition, and  such  matters  are  not  available  in  defense  of  an  action 
on  it. 

8.  Error  without  injury  in  rulingn  on  pleadingi. — Sustaining  a  de- 
murrer to  a  special  plea,  if  erroneous,  is  error  without  injury,  when 
the  record  shows  that  the  defendant  had  the  full  benefit  of  the  same 
defense  under  another  special  plea,  on  which  issue  was  joined. 

4.  Pica  of  failure  of  consideration, — A  plea  of  failure  of  considera- 
tion, not  stating  the  facts,  is  demurrable  on  that  account,  when  not 
pleaded  'Un  short  by  consent." 

5.  Superfluous  averments  in  complaint. — If  the  defendant  takes  no 
proper  steps  to  eliminate  false  issues  presented  by  the  complaint, 
eviaence  may  be  received  to  support  them,  and  they  may  be  sub- 
mitted to  the  jury. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon,  J.  K.  Dowdell. 

Jno.  a.  Tbbrell,  for  appellant. 

H.  A.  Ga^tt,  and  Sobrell  &  Sorrell,  coiitra. 

WALKER,  J.— 1.  The  suit  was  upon  two  judgments 
alleged  to  have  been  recovered  by  the  plaintiff  against  a 
partoership  of  which  the  defendant  was  a  member.  The 
defendant  did  not,  either  hj  his  demurrers  or  by  his  pleas, 
raise  the  (juestion  as  to  his  individual  liability  upon  a  judg- 
ment agamst  his  firm  alone.  In  the  count  added  by  the 
amendment  there  are  allegations  in  reference  to  the  contracts 
upon  which  the  judgments  were  recovered,  which  are  not 
material  to  the  cause  of  action  upon  the  judgments  them- 
selves. No  objection,  however,  was  interposed  in  any  way 
to  the  presence  in  the  complaint  of  these  superfluous  alle- 
mtions.  Qne  ground  of  demurrer  to  the  complaint  was, 
tiiat  it  failed  to  describe  with  sufficient  accuracy  the  contract 
upon  which  the  judgments  were  rendered.  The  judgments 
10 
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themselves  were  sufficiently  described,  and  there  was  no 
necessity  of  setting  out  any  description  at  all  of  the  contracts 
upon  which  they  were  rendered.  The  complaint  as  amended 
was  not  a  departure  from  the  original.  The  additional 
count  sets  out  more  in  detail  the  cause  of  action  described 
in  the  original  complaint,  but  no  misjoinder  of  counts  was 
effected  by  the  amendment  There  is  no  merit  in  the  de- 
murrer to  the  complaint. 

2.  If  the  state  of  facts  set  up  by  the  defendant's  first  plea 
was  ever  available  as  a  defense  against  the  claims  which  nad 
been  reduced  to  judgment,  such  defense  should  have  been 
made  in  the  suits  in  which  the  judgments  were  recovered. 
The  judgments  are  conclusive  of  dl  defenses  which  could 
have  been  urged  against  the  demands  before  the  rendition 
of  judgments  upon  them.  The  demurrer  to  this  plea  was 
propeny  sustained. — Cook  v.  Parhaniy  63  Ala.  456;  Mervhie 
V.  Parker,  18  Ala.  241 ;  2  Brick.  Dig.  145. 

3.  If  there  was  error  in  sustaining  the  demurrer  to  the 
second  plea,  it  was  error  without  injury  to  the  defendant ; 
because,  under  the  fifth  pi.  i,  the  demurrer  to  which  was 
overruled,  he  had  the  advantage  of  the  same  issue  which  he 
sought  to  present  by  the  second  plea.  He  had  the  full 
benefit  of  his  denial  of  the  existence  of  the  judgments 
alleged  in  the  complaint. — Phtimix  his,  Co.  v.  Copeland, 
90  Ala.  386;  Capital  City  Water  Co.  v.  National  Meter  Co.^ 
89  Ala.  401. 

4.  Even  if  the  plea  of  failure  of  consideration  was  avail- 
able in  an  action  on  a  judgment,  the  plea  to  that  effect  in 
this  case  was  defective  in  failing  to  state  the  facts  showing 
the  substance  of  the  matter  relied  on  as  a  defense. — Carvie- 
lich  V.  Minis,  88  Ala.  335.  There  was  no  consent  to  accept 
the  pleas  in  short. 

6.  The  evidence  in  reference  to  the  judgments,  and  to 
the  contracts  uj)on  which  they  were  recovered,  corresponded 
with  the  allegations  of  the  complaint  as  amended.  Some  of 
the  allegations  were  superfluous,  as  has  been  already  indi- 
cated. Some  of  the  evidence  which  was  objected  to  might 
have  been  inadmissible,  if  immaterial  issues  had  been  ex- 
cluded from  the  case,  or  if  the  defendant  had  availed  him- 
self of  objections  which  might  have  been  made  under  a 
different  state  of  the  pleadings.  The  third  and  fifth  pleas, 
upon  which  alone  issue  was  joined,  were  mere  denials  that 
the  judgments  sued  on  were  obtained  on  notes  in  which  the 
defendant  waived  his  exemptions,  that  there  was  such  waiver 
in  said  judgments,  and  that  such  judgments  as  were  alleged 
in  |the  complaint  were  obtained  against  the  partnership  of 
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Marable  &  Sims  at  the  August  term,  1890,  of  said  court  If 
no  proper  steps  are  taken  by  the  defendant  to  eliminate 
false  issues  presented  by  the  complaint,  evidence  may  be 
received  to  support  them,  and  they  may  be  submitted  to  the 
|ury. — McKinnon  v.  Lessley,  89  Ala.  625;  AUison  v.  Littley 
^3  Ala.  150.  The  evidence  was  directly  pertinent  to  the 
allegations  of  the  complaint,  and  as  it  supported  them  and 
was  wholly  uncontroverted,  the  defendant  could  not  have 
been  injured  by  the  action  of  the  court  in  giying  the  general 
charge  requested  in  writing  by  the  plaintiiE 
irmed. 


White  V.  Blair. 

Action  on  Promissory  Note;  Neio  Trial. 

1.     Sew  tried ;  revision  of  order  granting  or  refusing. — Under  the  stat-  

ute  giving  an  appeal  to  this  court  from  an  order  granting  or  refusing  96  ]47j 

a  new  trial  (>es8.  Acts  1890-91,  p.  779),  two  rules  have  been  declared,  fl2l_M7| 

to  which  the  Court  adheres:  (1)  when  the  appeal  is  from  an  order 
refusing  to  grant  a  new  trial  on  account  of  the  insufficiency  of  the 
evidence,  or  because  the  verdict  is  contrary  to  the  evidence,  this  court 
will  not  disturb  the  decision,  unless,  after  allowing  all  reasonable 
presumptions  in  favor  of  its  correctness,  the  preponderance  of  the 
evidence  against  the  verdict  is  so  decided  as  to  convince  the  court 
that  it  is  wrong  and  unjust ;  and  (2)  when  the  appeal  is  from  an  order 

Granting  a  new  trial,  the  decision  will  not  be  reversed  unless  the  evi- 
ence  plainly  and  palpably  supports  the  verdict. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  Jesse  M.  Carmichael. 

H.  D.  Clayton,  for  appellant. 

Jeb^  N.  Williams,  contra. 

STONE,  C.  J.— This  was  a  suit  by  White,  transferree, 
i^ainst  Blair,  on  a  promissory  note  alleged  to  have  been 
made  by  the  latter.  The  note  purports  to  De  payable  to  T.  P. 
Gawthom.  Defendant  interposed  a  sworn  plea  denying  the 
execution  of  the  note,  which  is  correct  in  form. — Coae  of 
1886,  p.  796,  Form  33.  On  the  trial  of  the  issues,  there 
were  verdict  and  judgment  for  the  plaintiff.  Thereupon  de- 
fendant moved  for  a  new  trial  on  several  grounds,  which  the 
court  granted,  setting  aside  the  verdict  and  judgment.     From 


Digitized  by 


Google 


148  SUPREME  COURT  [Dec.  Term, 

[White  V.  Blair.] 

that  order,  granting  a  new  trial,  plaintiff  prosecutes  the 
present  appeal,  under  the  act  "to  allow  appeals  to  the  Su- 
preme Court  from  decisions  of  the  City  and  Circuit  Courts 
m  this  State,  granting  or  refusing  to  grant  motions  for  new 
trials."  This  act  was  approved  February  16,  1891. — Sess. 
Acts,  779.  Before  that  time,  our  statutes  made  no  provision 
for  appeals  in  such  cases.  The  appellate  power  conferred 
on  this  court  by  that  statute  is  expressed  in  its  last  clause : 
"to  grant  new  trials,  or  to  correct  any  errors  of  the  Circuit 
or  City  Court  in  granting  or  refusing  to  grant  the  same."  A 
correct  reading  oi  the  statute  clearly  shows  that  our  power 
is  purely  appellate,  and  can  not  be  invoked  until  motion  has 
been  made  and  acted  on  in  the  Circuit  or  City  Court. 

The  rules  for  granting  or  withholding  new  trials  after  a 
verdict  has  been  rendered,  are  not  always  expressed  in  the 
same  terms.  Some  courts  give  greater  weight  to  the  find- 
ings of  a  jury  than  others  do ;  or,  at  least,  tney  seem  to  do 
so.  We  are  not  inclined  to  adopt  extreme  views  on  either 
side  of  this  question.  We  hold  that  no  higher  duty  rests 
on  a  court  of  original  jurisdiction  than  to  assert  his  man- 
hood, and  grant  or  refuse  to  grant  a  new  trial,  as  the  merits 
of  the  controversy  may  point  out  his  duty. — Ala,  Gr.  So.  /?. 
R.  Co.  V,  Poivers,  73  Ala.  244. 

The  case  of  Cobb  v.  Mahne  d:  Collins,  92  Ala.  630,  brought 
this  statute  before  us  for  the  first  time.  In  that  case,  as  in 
this,  the  main  ground  of  the  motion  w^«,  that  the  verdict 
was  contrary  to  the  evidence.  In  that  case,  the  motion  had 
been  denied  by  the  trial  court,  and  we  were  asked  to  reverse 
his  ruling.  We  rave  the  question  careful  consideration,  and 
declared  two  rines,  which  we  intended  should  become  a 
guide  and  precedent.  We  said :  "The  decision  of  the  tristl 
court,  refusing  to  grant  a  new  trial  on  the  fjround  of  insuffi- 
ciency of  the  evidence,  or  that  the  verdict  is  contrary  to  the 
evidence,  will  not  be  reversed,  unless,  after  allowing  all 
reasonable  presumptions  in  favor  of  its  correctness,  the 
preponderance  of  the  evidence  against  the  verdict  is  so  de- 
cided as  to  clearly  convince  the  court  that  it  is  wrong  and 
unjust."  When  the  lower  court  grants  a  new  trial,  and  the 
appeal  is  from  that  ruling,  we  said,  the  decision  "will  not 
be  reversed,  unless  the  evidence  plainly  and  palpably  sup- 
ports the  verdict 

The  bill  of  exceptions  in  this  case  is  very  full.  It  sets 
out  all  the  testimony  given  on  the  trial  in  chief,  and  on  the 
motion  for  a  new  trial.  We  have  scrutinized  it  with  care, 
and  fail  to  find  it  "plainly  and  palpably  supports  the  ver- 
dict" which  the  jury  rendered. 
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The  order  of  the  Circuit  Court  granting  a  new  trial  must 
be  affirmed. 


SaTannah  &  Western  Railroad  Co.  ^  ]j^\ 
V.  JarTis. 


05    149 
108    638| 


Action  for  Damo/gesfor  Killing  Cow, 

1.  Liability  of  railroad  company  for  injuries  to  stock;  statutory  duties 
of  enoineer.—V nder»t&tutory  provisions,  it  is  made  the  duty  of  the  en* 
gineer  of  a  railroad  train,  on  perceiving  any  obstruction  on  the  track, 
to  use  all  means  in  his  power  to  stop  the  train,  and,  if  any  stock  is 
killed  or  injured,  the  onus  is  on  the  company  to  show  a  compliance 
with  this  requirement  (Code,  §§  1144,  1147);  but  this  duty  does  not 
arise,  unless  the  obstruction  is  on  the  track,  and  is  perceived  by  the 
engineer ;  and  a  compliance  with  it  is  not  required,  when  it  is  shown 
that  the  animal  was  not  discovered  in  time  to  avoid  the  injury,  and 
that  the  failure  to  discover  it  sooner  was  not  owing  to  any  want  of 
due  care  and  watchfulness. 

2.  Same;  general  charge  on  evidence, — In  an  action  aeainst  a  railroad 
company  to  recover  damages  for  killing  stock,  proof  of  the  killing 
makes  out  a  prima  facie  case  for  the  plaintiff,  and  the  sufficiency  of 
the  evidence  to  rebut  the  presumption  of  negligence  is  a  question 
for  the  jury ;  hence,  the  general  charge  in  favor  of  the  defendant  is 
properly  refused. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  J.  R.  Dowdell. 

This  action  was  brought  by  M.  P.  Jarvis  against  the  ap- 
pellant railroad  corporation,  to  recover  damages  for  killing 
a  cow  belonging  to  plaintiff.  On  the  trial,  the  evidence 
showed  that  the  cow  was  run  over  and  killed  by  a  loaded 
freight  train,  which  was  running  at  the  rate  of  twenty  miles 
an  hour;  that  the  animal  was  carried  by  the  engine  thirty 
or  forty  feet,  and  thrown  off  in  a  deep  cut;  and  that  the 
place  at  which  this  occurred  was  not  in  any  town  or  village, 
nor  near  a  public  road  crossing.  A  witness  for  the  plaintiff, 
who  was  forty  or  fifty  yards  distant  from  the  railroad  track, 
testified  that  he  heard  the  cattle-alarm  sounded,  and  started 
towards  the  track ;  that  he  saw  several  cows  on  the  track 
"licking  salt,"  and  saw  one  of  them  run  down  the  track  ahead 
of  the  engine,  but  did  not  see  her  when  the  engine  struck 
her;  and  that  the  speed  of  the  train  was  not  slackened,  nor 
could  he  see  that  any  effort  was  made  to  check  it.  The  fire- 
man .of  the  train  testified)  on  the  part  of  the  defendant,  that 
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the  cow  was  not  one  of  those  feeding  or  licking  salt  on  the 
track,  but  was  feeding  in  a  cnt  on  the  side  of  the  road,  "and 
was  not  seen  until  the  engine  was  within  about  forty  yards 
of  her,  when  she  started  down  the  washout  on  the  side  of 
the  cut,  in  the  direction  of  the  track;  that  the  engineer,  as 
soon  as  she  was  or  could  be  seen  moving  towards  the  track, 
sounded  the  cattle-alarm,  reversed  his  engine,  put  on  brakes, 
and  used  every  appliance  at  his  command  to  stop  or  check 
the  speed  of  the  train,  or  frighten  the  cow  away ;  that  the 
train  was  so  heavy,  and  running  so  fast,  that  the  wheels 
slipped,  and  the  speed  was  checked  but  little ;  and  that  the 
train  could  not  have  been  stopped  in  less  than  four  hundred 
yards."  On  this  evidence,  the  defendant  excepted  to  a 
charge  given  by  the  coui*t,  and  to  the  refusal  of  two  charges 
asked.  These  charges  are  set  out  in  the  opinion  of  tnis 
court,  and  present  tne  only  matters  assigned  as  error. 

Geo.  p.  Harrison,  for  appellant,  cited  Railroad  Co.  v. 
Hemhree,  85  Ala.  481 ;  Eailroad  Co.  v,  Deaver,  79  Ala.  216 ; 
Railroad  Co.  v.  Mc Alpine,  80  Ala.  73;  Railroad  Co.  v.  Catd- 
wetl,  83  Ala.  196. 

CLOPTON,  J. — The  statutes  provide  that  the  en^neer, 
on  perceiving  any  obstruction  on  the  track  of  a  railroad 
company,  must  use  all  the  means  within  his  power  known 
to  skillful  engineers,  such  as  applying  brakes  and  reversing 
engine,  in  order  to  stop  the  train ;  and  also,  when  stock  is 
killed  or  injured,  the  burden  of  proof  is  on  the  company  to 
show  a  compliance  with  this  statutory  requirement — Code, 
§§  1144,  1147.  The  duty,  however,  to  apply  the  brakes  and 
reverse  the  engine  does  not  arise,  unless  the  obstruction  is 
on  the  track,  and  perceived  by  the  engineer. — East  Tenn^f 
Va.  dk  Oa.  R.  R.  Co.  v.  Bayliss,  11  Ala.  428. 

In  a  suit  against  a  railroad  company  for  injury  to  stock, 
proof  of  the  mere  fact  that  the  stocK  was  killed  by  a  moving 
train  casts,  under  the  statutory  provisions,  the  Durden  on 
the  company  to  acquit  itself  of  the  negligence  presumed  by 
the  lawm  such  cases  ;  and  unless  th«  burden  is  lifted,  enti- 
tled the  pliaintiff  to  a  verdict.  Notwithstanding,  under  a 
literal  construction  of  its  imperative  and  unqualified  terms, 
the  statute  may  be  regarded  as  commanding  observance  of 
the  statutory  requirement  in  all  cases,  and  under  any  cir- 
cumstances, where  an  obstruction  is  perceived  on  the  track, 
it  has  been  repeatedly  and  uniformly  construed  not  to  exact 
strict  observance,  when  there  is  no  reasonable  possibility 
of  averting  the  disaster  by  any  amount  of  diligence — such  a 
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eontingency  being  considered  without  the  reason,  spirit  and 
policy  of  the  statute.  Under  this  construction,  the  pre- 
sumption of  negligence,  arising  from  the  fact  of  injury,  is 
overcome,  when  the  defendant  snows  that  the  failure  to  dis- 
cover the  obstruction  sooner  was  not  owing  to  a  want  of 
care  and  watchfulness,  and  that  when  discovered  the  use  of 
all  means  known  to  skillful  engineers  would  have  been  pow- 
erless to  stop  the  train  in  time  to  prevent  a  collision. 
M.  &  O.  i?.  R.  Co.  V.  Caldwell,  83  Ala.  194;  E.  T.,  V.  &  G. 
B.  a,  Co.  V.  Deaver,  79  Ala.  216;  J.  G.  S.  R.  R.  Co.  v.  Mc- 
Alpine,  80  Ala.  73. 

In  the  general  charge,  the  court  instructed  the  jury: 
"That  the  burden  was  on  the  defendant  to  show  a  compli- 
ance with  the  requirements  of  the  statute,  as  to  reversing 
the  engine  and  applying  the  brakes,  alter  discovering  or 
seeing  the  cow  on  the  track."  There  was  testimony  tending 
to  show  that  the  cow,  being  in  a  wash  in  a  cut,  was  obscured 
from  view,  and  was  not,  and  could  not  have  been  discov- 
ered, until  she  ran  from  the  wash  on  the  track,  about  forty 
yards  in  front  of  the  engine,  and  that  when  discovered  re- 
versing the  engine  and  applying  the  brakes  could  not  possi- 
bly have  prevented  the  injury.  If  these  be  the  facts,  the 
en^neer  need  not  attempt  to  stop  the  train  ;  and  if  satisfac- 
torily shown,  defendant  is  not  required  to  show  a  compli- 
ance with  the  requirement  of  the  statute  as  to  reversing  the 
engine  and  applying  the  brakes ;  the  defense  is  complete 
without  showing  such  compliance.  When  referred  to  the 
evidence,  and  construed  in  connection  with  its  tendencies, 
the  proposition  of  the  charge  implies,  that  it  was  the  duty 
of  the  engineer  to  reverse  tne  engine  and  apply  the  brakes 
on  perceiving  the  obstruction,  though  the  cow  suddenly  ran 
on  the  track  in  such  close  proximity  to  the  engine,  as  to 
leave  no  room  for  a  reasonable  possibility  of  avoiding  a  col- 
lision by  the  use  of  all  the  means  in  the  power  of  the  engi- 
neer. The  charge  may  assert  a  correct  general  proposition ; 
but,  when  applied  to  each  phase  of  the  facts  which  the  evi- 
dence tended  to  show,  it  is  incomplete  in  that  it  ignores  and 
draws  from  the  consideration  of  the  jury  the  testimony 
tending  to  show  that,  without  fault  on  the  part  of  those  in 
charge  of  the  engine  and  train,  the  cow  was  not,  and  could 
not  have  been  discovered,  until  no  skill  or  diligence  could 
have  prevented  the  disaster. 

In  N.,C.  (ft  St.  L.  R.  R.  Co.  v.  Hembree,  85  Ala.  481,  the 
charge  given  at  the  instance  of  the  plaintiff  was  as  follows  : 
"If  the  jury  are  reasonably  satisfied  that  plaintiff's  mare 
waa  killed  by  defendant's  train,  at  the  time  alleged,  then. 
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unless  defendant  has  reasonably  satisfied  them  that  its 
agents  or  servants  in  charge  of  the  train  did  all  in  their 
power  to  avoid  the  killing,  they  must  find  for  the  plaintiff;" 
substantially  asserting  the  same  principle  as  the  charge 
under  conBideration,  except  that  the  latter  requires 
specific  proof  of  compliance  with  the  requirements  of  the 
statutes  m  particular  respects.  In  view  of  the  testimony, 
the  charge  was  held  to  be  erroneous.  It  is  said :  "Engi- 
neers are  not  required  to  do  all  in  their  power,  nor  to  do  any- 
thing, when  it  is  manifest  that  nothing  they  can  do  can 
possibly  prevent  the  injury.  The  charge  would  have  been 
correct,  if  it  had  contained  this  additional  clause  :  *  Unless 
the  jury  are  reasonably  convinced  that  there  was  no  fault  in 
not  sooner  discovering  the  mare,  and  that  when  discovered 
no  amount  of  diligence  could  have  prevented  the  collision-'  " 
A  similar  qualifying  clause  would  have  rendered  the  «harge 
we  are  considering  complete  and  correct. 

The  charge  asked  by  defendant,  in  the  following  language, 
"If  the  jury  believe  from  the  evidence  that  the  animafcame 
down  the  side  of  a  cut  from  behind  an  obstruction  about 
forty  yards  in  front  of  tiie  approaching  train,  they  must  find 
for  the  defendant,"  is  too  meager.  That  the  engineer  could 
not  have  sooner  discovered  the  cow,  because  of  the  obstruc- 
tion, should  have  been  embraced  in  the  hypothesis. 

The  affirmative  charge  requested  by  defendant  was  prop- 
erly refused.  Plaintif^^  having  proved  the  killing,  made  a 
prima  facie  case  of  negligence,  which  called  for  rebuttal 
On  the  entire  evidence,  wnether  the  presumption  of  negli- 
gence was  satisfactorily  rebutted,   was  a  question  for  the 
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iversed  and  remanded. 


Central  Railroad  &  Bankiasr  Co« 
V.  Ingrram. 

Adion/or  Damages/or  Injvfrves  to  Mules. 

05    152 

103   fl38|  1.  Liability  of  railroad  company  Jor  injuries  to  stock;  general  charge  on  tw^ 

dencm^ln  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  several  mules,  which  were  run  over  by  a  freight  train  before 
daybreak  one  frosty  morning,  as  the  train  was  crossing  a  trestle  over 
a  small  creek,  the  defendant  is  entitled  to  the  general  affirmative 
Charge  on  the  evidence,  when  the  engineer  of  the  traid  testifies  that 
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he  did  not  see  the  animals  until  he  was  within  ten  feet  of  them,  and 
could  not  see  them  sooner  because  of  a  dense  fog,  about  one  hundred 
yards  wide,  which  covered  the  track  at  that  point,  extending  up  and 
down  the  creek ;  there  being  no  evidence  in  conflict  with  his  testi- 
mony, and  none  which  authorized  an  inference  inconsistent  with  it. 

Appeal  from  the  Circuit  Court  of  Bussell. 

Tried  before  the  Hon.  Jesse  M.  Cabmichael. 

This  action  was  brought  by  Charles  E.  Ingram  against 
the  appellant  corporation,  to  recover  damages  for  injuries 
to  a  number  of  his  mules,  fourteen  of  which  were  kilted, 
and  several  others  crippled  and  injured,  by  one  of  the  de- 
feadant's  freight  trains,  on  the  morning  of  November  28th, 
1890.  The  accident  occurred  between  three  aud  four  o'clock 
in  the  morning,  an  hour  or  more  before  daybreak,  at  a  tres- 
tle or  short  bridge  which  spanned  Dry  Creek ;  and  the  evi- 
dence showed  that  the  night  was  star-lit,  and  the  morning 
&08W.  The  defendanb  a^ed  the  general  affirmative  charge 
on  the  evidence,  and  the  refusal  of  this  charge  is  assigned 
as  error. 

Norman  &  Son,  for  appellant,  cited  Long  v.  McDougcM, 
23  Ala.  413;  Bdiale  v.  Clarke,  49  Ala.  98;  Hall  v.  Posey, 
79  Ala.  89  ;  Ala.  Gold  L.  Ins.  Co.  v.  Mobile  L.  Ins.  Co.,  81  Ala. 
331 ;  87  Ala.  309. 

John  V.  Smith,  contra,  cited  Railroad  Co.  v.  Jmies,  71  Ala. 
495 ;  Raaroad  Co.  v.  Perry,  87  Ala.  392 ;  MaUroad  Co.  v. 
Smith,  90  Ala.  26. 

McCJLELLAN,  J. — The  general  affirmative  charge  was 
asked  by  the  defendant  below  and  refused.  The  Only  ex- 
ception reservcid  goes  to  that  action  of  the  trial  couri  The 
correctness  of  the  ruling  confessedly  depends  upon  whether 
any  eyidence  was  adduced  in  conflict  with,  or  which  afforded 
an  inference  inconsistent  with,  the  testimony  of  the  engineer, 
that  the  immediate  locality  of  the  casualty  was  so  enveloped 
in  a  dense  wall  of  fog  as  that  it  was  impossible  to  see 
plaintiff's  mules  until  too  near  them  to  avoid  colliding  with 
and  killing  them.  This  fog-wall,  he  says,  arose  from  the 
bed  of  a  creek  along  which  was  timber,  was  scarce  an  hun- 
dred feet  thick,  and  extended  across  the  track.  This  testi- 
mony is  not,  we  apprehend,  unreasonable  in  itself;  but,  if 
so,  the  jury  would  nave  been  free  to  disregard  it,  under  the 
char^  requested  and  refused.  3o,  too,  with  respect  to  sup- 
posed contradictions  in  other  parts  of  this  witness'  testi- 
mony; the  giving  of  the  charge  asked  would  not  have 
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prevented  the  jury,  had  they  seen  proper,  from  discrediting 
the  witness  as  to  the  existence  oi  fog,  and  finding  for  the 

Slaintiff,  since  the  instruction  was  that  they  should  find  for 
efendant  only  in  the  event  they  believed  all  the  evidence. 
The  sole  question,  we  repeat,  therefore  is,  was  there  any 
evidence  inconsistent  with  the  testimony  of  the  engineer  as 
to  the  existence  of  the  fog  at  the  time  and  place  of  the  cas- 
ualty? Certainly  neither  the  fact  that  the  night  was  clear 
and  star-lit — the  accident  occurred  a  little  after  3  o'clock 
A.  M. — or  that  the  dawn  was  fair  and  bright,  is  at  all  incon- 
sistent with  the  theorj  of  the  existence  of  a  fog-wall  at  that 
particular  point ;  for  it  is  common  knowledge,  that  fogs  of 
this  character,  arising  from  water-courses,  usually,  if  indeed 
not  always,  occur  only  during  very  clear  nights.  Nor  do  we 
conceive  that  the  testimony  of  the  witness  Smith  affords 
any  basis  for  an  inference  to  be  drawn  by  the  jury  that  the 
engineer  was  mistaken  as  to  the  fog.  Smith  was  three- 
fourths  of  a  mile  away.  It  was  night.  It  does  not  appear 
that  his  attention  was  at  all  directed  to  the  point  of  the 
alleged  fog.  If  it  had  been,  it  is  not  reasonable  to  suppose 
that  he  would  at  that  distance,  and  at  that  time,  have  de- 
tected the  wall  of  fog  hanging  over  the  bed  of  the  creek, 
and  among  the  trees  which  lined  its  banks.  It  is  common 
knowledge  that  such  fogs,  "after  depositing  a  heavy  dew,  lie 
still  in  the  valleys,"  over  the  water  and  damp  ground  from 
which  they  are  exhaled ;  and  it  would  have  been  singular, 
under  the  conditions  shown  by  the  evidence,  if  there,  had 
been  any  traces  of  fog  at  the  place  where  Smith  was.  The 
evidence  does  not  inform  us  how  many  creeks,  swamps  and 
the  like  this  train  had  passed  over  on  that  night ;  but  the 
engineer  testified  he  had  passed  through  a  similar  fog  at 
Ucnee  Creek ;  and  for  aught  that  we  can  know,  this  was  the 
only  other  point  on  the  line  traversed  by  the  train  which 
afforded  the  same  aqueous  and  atmospheric  conditions  that 
existed  at  the  point  of  the  accident  So  that  we  are  unable 
to  conceive  how  the  fact  that  fog  existed  elsewhere  only  at 
Uchee  Creek,  could  afford  any  inference  that  it  did  not  exist 
at  the  place  in  question. 

Another  matter  relied  on  to  sustain  the  court's  action  is 
the  testimony  of  the  fireman.  This  witness  testified  as  to 
the  fog  only  this :  "I  can  not  say  there  was  any  fog  that 
nighi"  This  could  mean  no  more  than  that  the  witness  did 
not  know  at  the  time  of  the  trial  whether  there  was  a  fog  at 
the  time  and  place  inquired  about.  How  this  ignorance 
arose,  why  he  is  unable  to  say  that  there  was  a  fog,  he  does 
not  undertake  to  inform  the  jury,  as  we  construe  his  testi- 
Vol  as. 
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moDY.  It  may  be  that  his  attention  was  not  on  the  alert, 
and  hence  he  did  not  know  at  the  time  whether  there  was  a 
fog.  Or  it  may  be  that  he  knew  at  the  time  that  there  was 
or  that  there  was  not  such  fog  as  the  engineer  deposed  to, 
and  has  since  forgotten  what  was  the  real  fact  in  tnat  con- 
nection. However  that  may  be,  one  thing  is  certain :  he 
neither  affirms  or  denies  the  existence  of  the  fog,  directly 
or  inferentially ;  and  his  evidence  can  not  in  any  just  sense 
be  said  to  corroborate  or  contradict  that  of  the  engineer,  or 
to  afford  any  basis  for  a  legitimate  inference  in  line  with  or 
inconsistent  with  the  latter's  testimony.     Manifestly,  the 

i'ury  might  have  given  full  credence  to  every  fact  deposed  to 
)y  the  fireman,  and  full  force  to  everj  inference  deducible 
from  his  evidence,  and  yet  have  implicitly  believed  all  that 
was  deposed  to  by  the  engineer  in  respect  of  the  existence 
of  a  dense  fog  at  the  place  of  the  casualty.  So  far  as  the 
testimony  of  the  fireman  is  concerned,  therefore,  the  general 
charge  requested  should  have  been  given. 

There  is  no  evidence  in  this  record  that  any  of  the  mules 
were  stricken  elsewhere  than  at  the  point  which  the  en- 
gineer swears  was  enveloped  in  the  fog.  No  indications  of 
a  collision  at  any  other  point  are  deposed  to.  All  the  ani- 
mals which  were  killed  outright,  were  found  at  that  place. 
Several  hours  afterwards,  one  of  the  mules  which  haa  been 
wounded  in  the  collision  was  found  on  the  track  at  another 
place  a  short  distance  from  this,  in  the  direction  from  which 
the  train  came.  That  it  had  gone  to  that  place  after  the 
train  passed,  is  manifest  from  the  fact  that  it  was  found  on 
the  track,  where  it  could  not  have  remained  and  lived  while 
the  train  was  passing;  and  that  it  might  have  come  from 
the  place  where  the  other  mules  were  killed  is  demonstrated 
by  tne  fact  that  it  was  still  able  to  move  about  and  was 
driven  off  the  road.  In  the  absence  of  any  evidence  of  a 
collision  at  the  point  where  this  mule  was  found,  it  would 
be  unreasonable  to  allow  any  inference  under  the  circum- 
stances to  be  drawn  that  it  was  stricken  at  that  place.  This 
fact,  like  the  other  circumstances  to  which  we  have  alluded 
— ^and  this  and  those  others  constitute  all  the  evidence  re- 
lied on  to  afford  an  inference  inconsistent  with  the  evidence 
of  the  engineer — affords  nothing  contradictory  of,  or  incon- 
sistent with  the  evidence  for  the  defendant,  which  went  to 
show  that  its  employes  were  without  fault  in  respect  of  the 
occurrence ;  and  the  jury  should  have  beem  instructed,  as 
requested,  that  if  they  believed  all  the  evidence  in  the  case 
thev  should  find  for  the  defendant. 
]£teversed  and  remanded. 
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96  i^i  JMathis  V.  Carpenter. 

Motion  for  Summary  Judgment  against  Sheriff  and  Sureties. 

1.  Appointment  of  deputy  by  nheriff^  and  proof  thereof ;  filing  oath  of 
office, — A  sheriflf  may  be  held  liable  for  the  default  of  a  third  person 
as  his  deputy,  althouji^h  he  denies  the  fact  of  appointment,  on  proof  of 
the  performance  of  official  acts  by  the  person  claiming  to  be  a  deputy, 
with  his  knowledge  and  in  his  presence,  and  his  subsequent  recogDi- 
tion  of  such  acts ;  and  the  fact  that  the  deputy's  oath  of  office  was 
filed  in  the  office  of  the  clerk  of  the  City  Court,  instead  of  the  judge 
of  probate  (Code.  ^  253),  does  not  affect  the  question  of  the  sheriff's 
liability  for  his  official  acts. 

2.  Official  bonds  of  sheriff  a*  evidence, — In  an  action  (or  summary 
proceeding)  against  a  sheriff  and  the  sureties  on  two  official  bonds 
given  by  him,  pleas  being  filed  by  all  of  the  defendants  jointly,  the 
bonds  can  not  be  excluded  from  the  jury  as  evidence  because  two  of 
the  sureties  on  the  first  bond  were  not  on  the  second. 

3.  Bond  of  indemtiUy.  as  juf^iifying  or  requiring  levy. — When  an  at- 
tachment is  placed  in  the  hands  of  a  sheriff  to  be  levied,  a  bond  of 
indemnity  given,  and  property  pointed  out  which  is  prima  facie,  sub- 
ject to  levy,  he  may  nevertheless  refuse  to  make  the  levy,  if  he  is  sat- 
isfied that  the  property  is  not  liable ;  but  proof  of  these  facts  makes 
out  a  prima  facie  Goae  ot  liability  against  him,  and  imposes  on  him 
the  onus  of  proving  that  the  property  was  in  fact  not  subject  to  levy. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon-  B.  F.  Cassady. 

This  was  a  motion  by  G.  H.  Mathis  against  L.  P.  Car- 

Bmter  as  sheriff,  and  Wiley  Carpenter,  W.  M.  Hyatt,  J.  F. 
eArman,  J.  B.  Palmer,  J.  C.  Watson,  and  Jas.  E.  Watson, 
as  sureties  on  his  official  bonds ;  and  was  commenced  on 
the  5th  July,  1890.  The  cause  of  action  was  the  sheriff's 
failure  to  levy  an  attachment,  which  the  plaintiff  had  sued 
out  against  one  C.  Koberts,  his  tenant,  on  certain  goods, 
furniture  and  effects  in  the  rented  house,  and  which  were 
pointed  out  to  him  as  subject  to  levy,  and  a  bond  of 
indemnity  given  to  procure  the  levy.  The  attachment  was 
sued  out  on  the  7th  December,  1889,  for  the  unpaid  rent  of 
a  dwelling-house,  and  was  placed  in  the  hands  of  one  C.  F. 
Porter,  as  a  deputy  of  the  sheriff,  to  be  levied  ;  but  no  re- 
turn of  its  levy,  or  failure  to  find  property  subject  to  l6vy, 
was  ever  made.  Carpenter,  the  sherin.  denied  that  he  had 
ever  appointed  Porter  as  his  deputy,  and  Caldwell,  his  prin- 
cipal deputy,  testified  that  he  had  appointed  Porter  "on  his 
own  account;"  while  the  plaintiff  adduced  evidence  of  re- 
peated official  acts  performed  by  him  as  deputy,  and  the 
sheriff's  recognition  of  them.  The  plaintiff  offered  in  evi- 
Vol  86, 
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denoe  the  oath  of  office  a^  deputy  taken  by  Potter,  but  the 
oourt  excluded  it  as  evidence,  because  it  had  been  filed  in 
the  office  of  the  clerk  of  the  City  Court,  instead  of  the  judge 
of  probate;  to  which  ruling  the  plaintiff  excepted.  The 
sheriff  had  executed  two  official  bonds,  the  first  being  signed 
by  all  of  his  six  co-defendants  as  sureties ;  and  the  other, 
which  was  required  at  the  instance  of  DeArman  and  Palmer, 
who  asked  to  be  discharged  from  further  liability,  was 
signed  by  the  other  four  defendants.  The  plaintiff  offered 
both  of  these  bonds  in  evidence,  but  the  court  excluded 
the  first,  on  objection  by  the  defendants,  "on  the  ground 
that  it  had  ceased  to  be  the  official  bond  of  said  Carpenter 
before  the  commencement  of  said  attachment  suit ;"  to  which 
ruling  plaintiff  excepted.  Roberts,  the  defendant  in  attach- 
ment, was  allowed  to  testify,  against  the  objection  and  ex- 
ception of  the  plaintiff!,  that  he  h^  no  property  which  was 
subject  to  levy  under  the  attachment ;  and  he  further  testi- 
fied, that  the  furniture  in  his  house  belonged  to  his  wife, 
•and  that  he  paid  Porter  $25  not  to  remove  it  under  the  levy. 
It  was  proved  that  Porter  had  absconded.  This  being 
"substantially  all  the  evidence,"  and  a  jury  having  been 
waived,  the  court  rendered  judgment  for  the  defendants. 
The  plaintiff  appeals,  and  assigns  as  error  the  judgment  of 
the  court  and  the  several  rulings  on  evidence  aoove  stated. 

Matthews  &  Whiteside,  for  appellant 

Cajldwell  &  Johnston,  contra. 

COLEMAN,  J. — ^Appellant  as  plaintiff  moved  for  a  sum- 
mary judgment  against  the  defenaant  Carpenter,  as  sheriff, 
and  his  sureties,  for  failing  to  levy  an  attachment  The 
averments  of  the  motion  are,  that  the  writ  of  attachment 
was  placed  in  the  hands  of  the  sheriff,  property  pointed  out 
to  him  as  belonging  to  the  defendant  in  attacnment,  and 
that  the  sheriff  was  duly  indemnified  to  make  the  levy. 
The  defendants'  pleas  were  three  in  number  :  1st,  that  tne 
writ  was  not  received  by  him,  or  any  one  authorized  to  re- 
ceive it ;  2d,  that  defendant  had  no  property  subject  to  levy 
under  the  attachment ;  and,  3d,  the  same  could  not  have 
been  executed  by  the  exercise  of  due  diligence. 

The  proof  is  ample  to  show  that  the  sheriff.  Carpenter, 
was  liable  for  the  acts  of  C.  F.  Porter  as  his  deputy.  The 
testimony  of  the  clerk  of  the  court  showed  that  Porter  acted 
as  the  deputy-sheriff  in  the  presence  of  the  sheriff;  that  he 
was  in  the  habit  of  receiving  all  kinds  of  process ;  that  in 


Digitized  by 


Google 


158  SUPBEME  COUBT  [Dec.  Term, 

[Mathis  V.  Carpenter.] 

fact  he  receipted  for  executions  in  the  name  of  the  sheriff, 
by  him  as  deputy,  collected  money  on  executions,  made  due 
return  of  the  collections  in  the  name  of  the  sheriff,  and  was 
generally  understood  to  be  the  deputy-sheriff  To  the  same 
effect  is  the  testimony  of  certain  attorneys,  who  practiced  in 
the  court ;  and  in  regard  to  the  particular  writ  of  attachment, 
upon  inquiry  being  made  of  Caldwell,  whom  the  sheriff 
acknowledges  to  have  been  his  regular  deputy-sheriff,  was 
referred  hj  him  to  Porter  as  the  officer  who  had  the  writ 
for  execution.  There  is  other  evidence,  also,  sufficient  to 
satisfactorily  show  that  Porter  was  recognized  by  the  sheriff 
as  his  deputy. 

The  pleas  are  framed  jointly  for  all  the  defendants,  and 
there  is  no  plea  which  justified  the  exclusion  of  either  bond 
executed  b^  the  sheriff,  although  some  of  the  defendants 
were  sureties  upon  one  bond,  who  were  not  sureties  upon 
the  other. 

Section  3951  of  the  Penal  Code  imposes  a  penalty  upon 
any  officer  required  by  law  to  file  an  oath  of  office,  who- 
enters  upon  the  duties  of  his  office  without  first  taking  and 
filing  such  oath  in  the  proper  office.  The  fact  that  Porter 
filed  his  oath  of  office  with  the  clerk  of  the  court,  instead  of 
the  probate  office,  did  not  relieve  the  sheriff  of  his  liability 
for  the  acts  of  Porter  as  his  deputy,  if  the  evidence  other- 
wise satisfactorily  showed  that  he,  Forter,  represented  him- 
self as  deputy-sheriff,  and  acted  as  such  with  the  knowledge 
and  consent  and  approbation  of  the  sheriff ;  and  if  the  evi- 
dence is  credible,  there  can  be  but  little  question  of  the  ex- 
istence of  these  facts. — Joseph  v,  Gatotkorn,  74  Ala.  414. 

That  property  in  the  possession  of  the  defendant,  appar- 
ently subject  to  levy,  was  pointed  out,  and  an  indemnifying 
bond  executed  to  the  sheriff,  is  fully  proven.  The  witness 
Eoberts,  the  defendant  in  the  attachment  suit,  testified  that 
in  fact  the  attachment  was  levied  by  the  deputy-sheriff,  so 
far  as  to  take  control  of  the  property,  and  for  a  considera- 
tion of  twenty-five  dollars  paid  to  the  deputy  by  him  the 
possession  was  released ;  but  there  was  no  entry  of  any  levy 
entered  on  the  writ  of  attachment  or  elsewhere. 

The  second  and  third  pleas  presented  a  good  defense  to 
the  action. 

An  indemnifying  bond  is  intended  for  the  protection  of 
the  officer.  Under  our  statute,  no  additional  duty  is  im- 
posed upon  the  officer  because  he  has  been  indemmfied. 
A  bond  of  indemnity  does  not  devolve  upon  a  sheriff  to  com- 
mit a  trespass,  or  do  an  illegal  act.  In  no  event  can  it  do 
more  than  shift  the  burden  on  him  to  show  that  the  prop- 
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erty  was  not  subject  to  levy.  The  evidence  showed  that  the 
debt  upon  which  the  attachment  issued  was  for  rent  of  a 
dwelling,  and  the  property  pointed  ont  was  furniture  in  the 
rented  nouse  apparently  in  the  possession  of  the  tenant. 
Prima facie^  the  officer  was  liable  for  not  making  the  levy, 
but  he  was  not  absolutely  liable.  If  the  property  did  not 
belong  to  the  tenant — if  it  was  not  subject  to  levy  by  attach- 
ment— the  plaintiff  suflfered  no  injury,  and  sustained  no 
damage.  Under  the  facts  proven  by  the  plaintiff,  pritna 
facte  the  property  was  liable,  and  the  burden  rested  upon 
the  sheriff  to  prove  his  defense,  by  showing  that  the  prop- 
erty was  not  subject  to  levy  under  the  attachment. — Mason 
V.  Watts,  7  Ala.  705 ;  Leaviit  v.  Smithy  lb.  181 ;  Winter  v. 
BigeloWy  9  Por.  483;  Smith,  Steioart  (it  Co.  v.  Castellow,  88  Ala. 
366;  Abbott,  Doioning  ((:  Co.  v.  GiUespy,  75  Ala.  184;  Wiln 
Hams  V.  Strobach,  69  Ala.  493  ;  GoverTwr  v.  Campbell,  17  Ala. 
669.     There  was  no  error  in  admitting  such  testimony. 

Section  12  of  the  act  establishing  the  City  Court  of  An- 
niston  (Acts  of  1888-9,  p.  569)  provides  that,  in  cases  of  ap- 
peal, if  there  be  error,  the  Supreme  Court  shall  render  such 
judgment  as  the  court  below  should  have  rendered,  or  re- 
verse and  remand  the  same  for  further  proceedings,  as  shall 
be  deemed  right.  Although  there  is  proof  tending  to  show 
that  the  propertv  pointed  out  to  the  sheriff  may  not  have 
been  subject  to  levy  under  the  attachment,  the  real  contest 
seems  to  have  been  rested  upon  other  grounds.  The  rulings 
of  the  trial  court  were  not  in  accord  with  the  principles  here 
declared,  and  we  are  of  opinion  that  the  ends  of  justice 
would  be  better  promoted  by  a  reversal  of  the  case. 

Reversed  and  remanded. 


Dunton  v.  Keel. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Exclusion  of  deed  as  evidence,  or  record  thereof ;  prf sumption  in 
favor  of  judtjtnent. — When  a  deed  is  oflfered  in  evidence,  or  the  record 
thereof,  and  is  excluded,  but  the  ground  of  objection  is  not  stated, 
and  the  paper  itself  is  not  set  out  in  the  bill  of  exceptions,  this  court 
will  presume  that  it  was  properly  excluded 

2.  l^roof  of  title  under  mortgage, — When  the  defendant  in  ejectment 
claims  under  a  conveyance  from  a  mortgagee  of  the  plaintiff,  but  fails 
to  produce  his  deed,  or  otherwise  connect  himself  with  the  mort- 
gage's title,  he  can  not  complain  of  the  exclusion  of  the  mortgage  as 
evidence. 
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3.  Proof  of  identity  of  lands  $ued  for;  general  charge  on  evidence. 
When  the  lands  sued  for  are  described  in  the  complaint  only  by  their 
government  numbers  and  subdivisions,  and,  the  plaintiff  producing 
no  paper  title,  his  v^itnesses  testify  to  his  prior  possession  of  *'the 
upper  place"  and  "the  lower  place/'  not  identifying  them  as  the  lands 
sued  for,  the  court  is  not  authorized  to  give  the  general  charge  in  his 
favor,  although  no  objection  was  made  by  the  defendant  to  the  rele- 
vancy or  sutficiency  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  Moses  B.  Keel,  to  recover  the 

Sossession  of  a  tract  of  land  containing  480  acres,  which  was 
escribed  in  the  complaint  by  its  government  numbers, 
being  subdivisions  of  sections  17,  32,  and  33,  in  township 
four  (4),  range  three  (3)  east,  in  Jackson  county;  and  was 
commenced  on  the  21st  July,  1890.  F.  W.  Dunton  inter- 
vened as  the  landlord  of  the  tenants  in  possession,  and  de- 
fended the  suit  on  his  own  title,  issue  being  joined  on  the 
plea  of  not  guilty.  On  the  trial,  the  plaintiff  reserved  a  bill 
of  exceptions,  in  which  the  facts  are  thus  stated : 

"The  plaintiff  introduced  R  L.  Butler  as  a  witness,  who 
testified  that  he  had  known  plaintiff  six  or  seven  years ;  that 
plaintiff  was  in  possession  of  the  upper  place,  from  the  time 
witness  first  knew  him  until  defendant  entered,  and  had 
been  in  possession  of  the  lower  place  ever  since  he  bought 
the  same  from  Silas  Kennamer  four  or  five  years  aso. 
Plaintiff  then  introduced  John  Wilson  as  a  witness,  who 
testified,  that  plaintiff  had  been  in  possession  of  the  upper 
place  about  fifteen  years,  and  of  the  iow^er  place  four  or  five 
years ;  that  he  got  the  lower  place  from  Silas  Kennamer, 
part  of  the  up;  or  place  from  the  widow  M.,  and  the  other 
part  from  his  (plaintiff's)  father's  estate.  Witness  did  not 
know  what  was  the  reasonable  rental  value  of  the  lands ; 
had  heard  that  Jenkins  paid  about  $300  rent  for  the  upper 
place ;  did  not  know  the  rental  value  of  the  lower  place ; 
that  the  annual  rent  of  the  upper  place  was  worth  $300,  but 
he  did  not  know  what  the  lower  place  was  worth.  De- 
fendant then  offered  in  evidence  the  record  of  a  deed  to  him 
from  the  American  Mortgaye  Company  of  Scotland^  Limited. 
Plaintiff  objected  to  said  record  as  evidence ;  which  objec- 
tion the  court  sustained,  and  the  defendant  excepted,  de- 
fendant offered  in  evidence,  also,  the  record  of  a  mortgage 
executed  by  plaintiff  to  said  American  Mortgage  Company  of 
Scotland,  which  is  in  book  of  mortgages  No.  14,  pp.  531-34, 
and  is  as  follows,"  setting  it  out :  "rlaintiff  objected  to  said 
record  as  evidence,  and  moved  to  exclude  the  same.    There- 
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upon,  defendant's  counsel  stated  to  the  court  that  defendant 
claimed  through  said  mortgage,  under  a  deed  the  record  of 
which  was  offered  above,  and  that  the  original  mortgage 
was  not  in  the  custody  or  control  of  the  defendant  The 
court  sustained  the  objection,  and  excluded  the  record  of 
said  mortgage ;  and  defendant  excepted.  This  being  all 
the  evidejice,  the  court  charged  the  jury,  on  request,  that 
they  must  find  a  verdict  for  the  plaintiff,  if  they  believed 
the  evidence."  The  defendant  excepted  to  this  charge,  and 
he  here  assigns  it  as  error,  together  with  the  rulings  on 
evidence  above  stated. 

Martin  &  Bouldin,  for  appellant. — (1.)  The  record  of 
the  mortgage  was  improperly  excluded  as  evidence.  It 
was  a  necessary  link,  in  fact  the  first  link,  in  the  chain 
of  the  defendant's  title ;  and  he  could  not  make  out  his 
defense  without  it.  It  was  not  in  his  possession,  but  was 
presumptively  in  the  possession  of  the  mortgagee. — Fh^ 
rence  Land  Co.  v,  Warren,  91  Ala.  533.  The  record  was 
legal  evidence  of  the  mortgage  itself. — Code,  §  1798 ;  White 
V.  Hutchings,  40  Ala.  253  ;  ilvekabee  v,  Sheppard,  75  Ala. 
342.  (2.)  There  was  no  evidence  identifying  the  "upper 
place"  and  the  "lower  place,"  mentioned  by  the  witnesses, 
as  the  lands  sued  for,  nor  even  showing  that  they  were 
in  Jackson  county.  The  evidence,  for  this  reason,  did 
not  authorize  the  general  charge. — Acklen  v,  Hickmarty  60 
Ala.  568;  cases  cited  in  1  Brick.  Digest,  871-2,  §§964r-5; 
3  lb.  434,  §§  405,  411-12,  414,  417. 

J.  E.  Brown,  contra. — (1.)  The  record  of  the  deed  was 
properly  excluded  as  evidence,  because  the  absence  of  the 
deed  itself  was  not  accounted  for;  and  the  record  of  the 
mortgage  was  properly  excluded,  because  the  plaintiff  did 
not  connect  himself  with  it.— 47  Ala.  175,  637.  (2.)  The 
lands  were  described  in  the  complaint  by  their  govern- 
ment numbers  and  subdivisions ;  and  they  consist,  as  this 
court  must  judicially  know,  of  two  tracts  of  240  acres 
each,  'ocatecl  on  the  river,  and  two  miles  apart. — Mooney 
c.  Tuvnpseed,  50  Ala.  499;  Wallcer  v.  Allen,  72  Ala.  455. 
The  complaint  was  before  the  jury,  and  the  testimony  was 
referable  to  it.  If  the  "upper  place"  and  the  "lower  place," 
mentioned  by  the  witnesses,  were  not  the  lands  sued  for, 
the  evidence  was  entirely  irrelevant ;  and  its  relevancy  was 
admitted  by   the  failure  to  object  to  it. 
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WALKER,  J. — This  is  a  statutory  action  in  the  nature 
of  ejectment  for  the  recovery  of  the  possession  of  land 
and  damages  for  the  detention  thereof.  The  plaintiff  un- 
dertook to  sustain  his  case  by  proof  of  prior  actual  pos- 
session under  a  claim  of  ownersnip.  The  defendant  offered 
in  evidence  the  record  of  a  deed  to  himself  from  the 
American  Mortgage  Company  of  Scotland,  Limited,  and 
also  the  record  of  a  mortgage  from  the  plaintiff  and  his 
wife  to  that  company.  In  offering  the  record  of  the  mortgage 
the  defendant's  counsel  stated  that  he  claimed  through  said 
mortgage  under  the  deed  which  had  been  already  offered  in 
evidence.  On  objection  interposed  by  the  plaintiff,  the 
court  excluded  the  records  of  both  the  deed  and  the  mort- 
gage. The  record  of  the  deed  which  was  excluded  is  not 
copied  in  the  bill  of  exceptions.  We  are  not  informed  in 
p,ny  way  of  its  contents,  nor  does  the  record  disclose  upon 
what  ground  it  was  excluded.  In  the  absence  of  any  show- 
ing to  the  contrary,  we  must  presume  that  it  was  properly 
excluded. — Hutcheson  v.  Powell,  92  Ala.  619 ;  JBeaale  v, 
Davidson,  75  Ala.  494 

The  exclusion  of  the  deed  left  the  defendant  in  the  posi- 
tion of  failingto  connect  himself  with  the  title  under  which 
he  claimed.  The  deed  was  the  link  connecting  him  with 
the  title  conveyed  by  the  mortgage.  The  defendant  could 
not  set  up  the  outstanding  title  of  the  mortgage  without 
connecting  himself  with  it  {Alien  v.  Kellam,  69  Ala.  442), 
and  could  not  be  injured  by  the  exclusion  of  a  mortgage  to 
a  third  party  standing  in  no  relation  of  privity  with  nim. 
His  privity  with  the  mortgagee,  or  the  title  conveyed  by  the 
mortgage,  was  proposed  to  be  shown  only  by  the  deed,  the 
proof  of  which  had  already  been  rejected,  and  properly  so, 
we  must  presume.  The  mortgage,  without  the  deed,  would 
not  tend  to  show  the  record  title  under  which  defendant 
proposed  to  hold  the  land,  and  no  injury  could  result  to  him 
irom  the  exclusion  of  the  mortgage  alone,  as  he  failed  in 
the  proof  of  the  deed.  For  this  reason  there  can  not  be  a 
reversal  because  of  that  ruling,  however  insufficient  may 
have  been  the  grounds  suggested  in  support  of  it. 

The  complaint  describes  the  lands  sued  for  only  bj  the 
numbers  of  section,  township  and  range.  The  plaintiff 
offered  evidence  only  as  to  nis  prior  possession  of  "the 
upper  place"  and  "the  lower  place,"  and  as  to  the  rental 
value  thereof.  All  the  evidence  is  set  out  in  the  bill  of  ex- 
ceptions, and  we  find  nothing  at  all  in  the  record  tending  to 
show  that  the  lands  referred  to  by  the  witnesses  are  the 
identical  lands  described  in  the  complaint.     The  witnesses 
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do  not  in  any  way  locate  the  lands  of  which  the  speak.  It 
is  not  made  to  appear  that  there  is  any  correspondence 
between  the  prool  and  the  plaintiffs  pleading.  For  aught 
that  appears  the  testimony  may  have  referred  to  other 
lands  tnan  those  sned  for.  It  certainly  can  not  be  affirmed 
that  the  proof  clearly  showed  that  the  plaintiff  was  entitled 
to,  or  had  had  prior  possession  of  the  land  described  in  the 
complaint  The  Circuit  Court  erred  in  eiving  the  general 
charge  in  favor  of  the  plaintiff  To  say  tne  least  of  it,  the 
evidence  was  not  sufficiently  clear  and  free  from  doubt  to 
warrant  that  charge. —  TaUer  v,  Sheffidd  Land,  Iron  dt  Goal 
Co.,  87  Ala.  305 ;  Alabama  Gold  Life  Ins.  Go.  v.  Mobile 
Mutual  Ins,  Go.,  81  Ala.  329. 
Beversed  and  remanded. 


Cheney  v.  Kelly  &  Smith. 

Action  by  Attorneys-at-LaWy  on  Gantrapt  of  Employment. 

1.  Contract  of  employment  of  attorneyi ;  fee  contingent  on  9uccei$. — 
Attorneys  having  been  employed  by  a  voluntary  association  of 
persons  engaged  in  the  business  of  selling  liquor  by  retail  in  a 
precinct  in  which  a  local  prohibitory  law  or  ordinance  had  been 
enacted,  to  represent  any  of  them  in  their  efforts  to  obtain  a  license ; 
$^0  being  paid  in  cash,  and  $250  to  be  paid  ^Vhenever  a  license  to 
sell  liquor  is  obtained,  or  can  be  obtained  in  said  precinct;''  and 
having  failed  in  their  attacks  on  the  law,  in  the  several  cases  in 
which  they  appeared  for  their  clients,  can  not  recover  the  unpaid 
$250  because  the  law  was  afterwards  held  void  in  a  prosecution 
against  a  person  who  has  not  a  member  of  the  association,^  and 
for  whom  they  did  not  appear  as  counsel. 

Appeal  from  the  City  Court  of  Anniston. 
Tried  before  the  Hon.  B.  F.  Cassady. 

Gordon  Maodonald,  for  appellants. 

Ket.TiY  &  Smith,  contra, 

STONE,  C.  J.— The  claim  set  forth  in  the  two  counts  of 
the  complaint  is  substantially  as  follows  :  The  Anti-prohi- 
bition Society  of  Anniston,  a  voluntary  association  of  the 
persons  sued  in  this  action,  employed  Aelly  &  Smith,  attor- 
eys,  to  represent  them,  or  any  member  of  the  society,  in  an 
effort  to  procure  a  license  to  retail  spiritous,  vinous,  or 
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malt  liquors  in  precinct  No.  15,  Calhoun  county,  the  pre- 
cinct in  which  Annieton  has  its  situs.  The  attorneys  were 
to  represent  the  applicants  for  license  in  any  and  all  courts, 
that  might  become  necessary  in  the  attempt  to  obtain  sucb 
license.  The  fee  to  be  paid  Kelly  &  Smith  was  $250 
cash,  and  $250  to  be  paid  whenever  a  license  to  sell 
liquor  is  obtained,  or  can  be  obtained  in  said  i)recinct." 
The  cash  payment  was  presently  made.  This  suit  is  for  the 
deferred  payment,  and  the  complaint  avers  ''that  a  license 
issued  authorizing  the  sale  of  spiritous,  vinous  and  malt 
liquors  in  Anniston  as  early  as  September  15,  1890." 

Whether  the  police  jurisdiction  of  Anniston  extends  and 
includes  the  whole  of  precinct  No.  15,  is  not  shown.  It  may 
admit  of  question  whether  the  establishment  of  a  right  to 
obtain  a  license  to  retail  within  the  city  of  Anniston;  is  a 
compliance  with  the  agreement  to  establish  such  right  in 
precinct  No.  15.  We  will  not  decide  this  question,  as  we 
prefer  to  place  our  ruling  on  a  different  ground. 

The  proof  shows  the  defendants  executed  no  writing. 
The  testimony  most  favorable  to  plaintiffs  shows  that  two 
persons,  being  a  majority  of  a  committee  of  three,  repre- 
senting a  voluntary  association  consisting  of  a  larger  number 
of  persons,  and  known  as  the  "Anti-prohibition  Society  of 
Camoun  county,"  entered  into  an  oral  agreement  with  the 
attorneys,  engaging  their  services  to  represent  the  associa- 
tion in  certain  matters  of  prospective  litigation.  Plaintiffs 
aver  that  the  event  has  happened  or  transpired,  on  which 
the  second  payment  was  to  become  due  and  demandable, 
and  on  this  they  base  their  right  of  recovery. 

The  plaintiffs,  at  the  time  of  the  retainer,  executed  a 
receipt,  acknowledging  the  payment  to  them  of  two  hun- 
dred and  fifty  dollars,  specifying  the  professional  services 
they  bound  themselves  to  render,  and  naming  the  event  or 
condition  on  the  occurrence  of  which  the  promise  to  make 
the  second  payment  depended.  It  is  stated  in  the  receipt 
that  "said  Anti-prohibition  Society  of  Calhoun  county, 
Alabama,  have  this  day  employed  Kelly  &  Smith  as  their 
attorneys  to  represent  their  interest  in  precinct  No.  15  of 
said  county  (Anniston),  and  make  such  application  to  the 
Probate  Court  as  may  be  necessary  to  thoroughly  test  the 
right  to  procure  license  to  sell  liquor  in  precinct  No.  15, 
and  to  secure  such  license,  if  the  same  can  be  legally  done  ; 
and  to  represent  such  applications  on  appeal  or  otherwise, 
as  may  Ibe  necessary,  either  to  Supreme  Court,  Circuit 
Court,  or  City  Court,  one  or  all,  as  may  be  necessary,  until 
it  is  ascertained   whether  license   can  be  secured  or  not 
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.  .  Terms  of  employment,  $250.00  cash,  the  receipt  of 
which  is  acknowledged,  and  $250.00  to  be  paid  whenever  a 
license  to  sell  liquor  is  obtained,  or  can  be  obtained  in  said 
precinct"  This  receipt  was  put  in  evidence  by  plaintiffs, 
for  the  purpose  of  proving  the  terms  of  the  retainer. 

It  was  proved,  and  not  denied,  that  Kelly  &  Smith  did 
render  professional  services  in  endeavoring  to  procure  a 
license  to  retail  liquors  in  said  precinct — particularly  in  the 
case  of  Ohnstecul  v.  Crook,  89  Ala.  228— but  in  all  their 
efforts  they  were  unsuccessful.  In  the  later  case.  Ex  jxirte 
Mayor,  90  Ala.  516,  it  was  decided  by  this  court  that  there 
was  no  statute  authorizing  the  city  council  dt  Anniston  to 
enact  an  ordinance  prohibiting  sales  of  liquors  in  said  city, 
but  that  they  could  only  reguhite  such  sale  by  license.  We 
therefore  decided  that  the  prohibition  ordinance  adopted 
by  the  city  council  was  in  excess  of  its  authority,  and  was 
invalid.  The  result  of  this  decision  was  to  open  up  the 
way  for  obtaining  a  license  to  retail  liquors  in  the  city  of 
Anniston. 

The  case  last  referred  to — 90  Ala.  516 — arose  in  the  mat- 
ter of  Mrs.  Untreiner's  conviction  for  violating  the  prohibi- 
tion ordinance  of  the  city  of  Anniston.  She  was  not  a 
member  of  the  Anti-prohibition  Society  of  Anniston, 
and  had  nothing  to  do  with  its  plans  and  purposes. 
She  was  an  outsider,  and  Kelly  &  Smith  neither  represented 
her  in  that  litigation,  nor  did  the  Anti-prohibition  Society, 
or  any  of  its  members,  so  far  as  we  are  informed,  request 
them  to  do  so.     They  were  not  of  counsel  in  the  case. 

As  we  understand  the  contract  of  retainer  in  this  case, 
as  evidenced  by  the  written  receipt,  the  professional  ser- 
vit5es  to  be  rendered  by  the  attorneys  were  the  considera- 
tion— the  only  consideration — which  purported  to  uphold, 
and  could  uphold  the  promise.  Without  such  services,  or 
the  agreement  to  render  them,  the  promise  had^no  consider- 
ation, and  would  not  maintain  an  action. — Bish.  on  Con., 
enlarged  ed,  §40 ;  Hamlin  v,  IVheelock,  42  Hun  (N.  Y.),  530. 
And  the  promise  to  pay  being  made  contingent  on  success, 
it  was  not  enough  that  services  should  be  rendered.  They 
must  have  been  successfully  rendered,  to  entitle  the  plain- 
tiffs to  the  additional  two  hundred  and  fifty  dollars.  To 
test  this:  When  the  plaintiffs  had  rendered  all  the 
professional  services  they  claim  to  have  rendered,  the 
right  to  obtain  a  license  to  retail  liquors  in  Anniston 
had  not  been  established.  If  no  proceedings  had  been 
taken  after  that  time,  and  matters  had  remained  in 
statu  quo^    no    one    would    contend    the    present  action 
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could  be  maintained.  A  complete  answer  to  such 
suit  would  be,  that  the  promise  to  pay  was  conditional,  and 
the  condition  had  not  been  complied  with.  Now,  all  that 
was  subsequently  done,  and  whicli  it  is  claimed  is  a  per- 
formance of  the  condition,  was  done  by  another,  and  neither 
the  plaintiffs  nor  defendants  in  this  suit  had  any  partici- 
pation therein.  So  far  as  they  were  or  are  concerned,  it 
was  the  merest  accident.  It  was  not  a  performance  of  the 
condition  on  which  the  payment  of  the  second  two  hun- 
dred and  fifty  dollars  was  made  dependent. 

The  judgment  of  the  City  Court  is  reversed,  and,  rendering 
the  judgment  that  court  should  have  rendered,  it  is  orderea 
and  adjudged  that  the  defendants  go  hence,  and  recover  of 
plaintiffs  tne  costs  of  this  suit  in  the  court  below  and  in 
this  court. 

Reversed  and  rendered. 


^^  jyiaxurell  V.  JMoore* 


187 


Statutory  Detinue  by  Mortgagor  against  Mortgagee, 

1.  Tender  of  mortgage  debt  after  default,  but  before  ponietsion  taken, 
and  payment  of  money  into  court.— A  tender  of  full  payment  of  the 
mortgage  debt  after  default,  but  before  the  mortgagee  has  taken  or 
demanded  possession  of  the  property  for  the  purposes  of  foreclosure, 
if  kept  good,  and  the  money  brought  into  court,  discharges  the  lien 
of  the  mortgage,  and  extinguishes  the  title  of  the  mortgagee ;  and  on 
proof  of  these  facts,  the  mortgagor  may  recover  the  property  from  a 
purchaser  at  a  subsequent  sale  under  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  action  was  brought  by  B.  S.  P.  Moore  against  John 
Maxwell  and  Richard  Maxwell,  to  recover  a  mule,  with 
damages  for  its  detention ;  and  was  commenced  on  the  27th 
April,  1889.  The  defendants  filed  several  pleas,  and  among 
them  the  following :  "(■^•)  Defendants  say  that  they  pur- 
chased said  mule  at  a  sale  under  a  certain  mortgage  made 
by  plaintiff  to  R  Maxwell,  Sons  &  Company ;  that  they  were 
bona  Jvd/e  purchasers  at  said  sale,  and  were  the  legal  owners 
of  said  mule  at  the  commencement  of  this  suit"  "(6.)  That 
the  defendants  own  and  are  possessed  of  the  property  sued 
for;  that  the  same  was  conveyed  to  them  by  a  certain  mort- 
executed  by  plaintiff  to  B.  Maxwell,  Sons  &  Go.|  a 
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partnership  of  which  defendants  are  members,  which  mort- 
gage has  oeen  regularly  foreclosed,  and  the  property  sued 
for  purchased  by  defendants."  "(6.)  That  defendants  are 
the  owners  of  said  property ;  that  said  property  was  con- 
veyed to  R  Maxwell,  Sons  &  Company,  a  partnership  of 
which  they  are  members,  by  a  certain  mortgage  executed  by 
plaintiff  to  said  R  Maxwell,  Sons  &  Company,  which  mort- 
gage has  been  regularly  foreclosed ;  and  that  R  Maxwell, 
Sons  &  Company  purcnased  said  property  at  said  fore- 
closure sale.' 

To  these  three  pleas  plaintiff  filed  replications  as  follows : 
(1.)  ''That  defendants  acquired  no  title  at  the  said  mortgage 
sale,  because  said  mortgage  debt  had  been  paid  off  and  dis- 
charged by  a  tender  of  the  amount  remaining  due  upon  the 
debt  secured  by  said  mortgage,  said  tender  being  made  prior 
to  the  property  sued  for  being  taken  possession  of  by  the 
mortgagees  (the  defendants  herein) ;  and  that  said  tender 
has  been  kept  ^ood,  and  is  still  kept  good,  the  tender  of  the 
amount  remaining  due  on  the  mortgage  debt  being  now  on 
deposit  in  the  hands  of  the  clerk  of  the  court."  (2.)  "De- 
fendants, by  a  verbal  contract,  extended  the  law-day  of  the 
mortgage  mentioned  in  plea  B :  and  upon  demand,  and  be- 
fore tne  mortgaged  property  had  been  taken  in  possession 
by  defendants,  plaintiff  tendered  to  them  the  amount  re- 
maining due  upon  said  mortgage  debt,  with  interest;  that 
notwithstanding  said  tender,  and  the  fact  that  said  tender 
has  eirer  since  been  kept  good,  defendants  wrongfully  and 
unlawfully  wrested  the  possession  of  said  property  from  the 

Sossession  of  the  plaintiff,  and  have  ever  since  wrongfully 
etained  the  same.'  (3.)  "That  the  amount  of  the  debt  se- 
cured by  the  mortgage  mentioned  in  said  plea  B  was  fully 
Said  off  and  discharged  by  a  tender  in  money  of  the  amount 
ue  thereon,  with  interest ;  and  that  said  tender  is  still  kept 
and  made  ^ood ;  and  that  such  tender  was  made  to  the  de- 
fendants prior  to  their  taking  possession  of  the  personal 
property  herein  sued  for." 

To  these  replications  the  defendants  filed  demurrers,  as 
follows:  (1.)  To  the  first  replication,  (1)  because  the  same, 
while  claiming  a  payment  of  the  mortgage  debt,  fails  to  al- 
lege that  said  payment  was  made  before  or  at  the  maturity 
of  the  debt,  or  the  arrival  of  the  law-day  of  the  mortgage ; 
(2)  because,  while  said  replication  attempts  to  allege  pay- 
ment, it  claims  and  alleges  that  said  payment  was  made  by 
a  tender  of  the  amount,  which,  if  true,  would  not  amount  to 
payment ;  (3)  because,  if  all  the  matters  stated  in  said  repli- 
cation were  true,  it  would  be  no  wswer  to  the  plea,  and  would 
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not  entitle  the  plaintiflF  to  recover  in  this  action."  (2,)  "To 
the  second  replication,  (1)  because  the  same  seeks  hy  parol 
testimony  to  contradict  the  terms  of  a  written  instrument: 
because  said  replication  alleges  that  these  defendants,  by 
verbal  contract,  extended  the  law-day  of  said  mortgage, 
which  is  shown  to  be  without  any  consideration,  and  abso- 
lutely void ;  further,  because  said  replication  does  not  show 
or  allege  that  said  tender  was  made  before  the  maturity  of 
the  debt,  or  the  law-day  of  the  mortgage,  even  as  claimed  to 
be  extended ;  hence,  if  said  allegation  be  true,  it  is  no  answer 
to  the  plea,  nor  would  the  plaintiff  be  entitled  to  recover; 
and  further,  because  said  replication  alleges  that  defendants 
unlawfully  and  wrongfully  wrested  the  possession  of  the 
propertjr  from  the  plaintiff,  because  that  is  not  a  subject  of 
inquiry  in  this  suit— it  is  only  the  wrongful  detention  of  the 
property  which  is  the  question  in  this  suit." 

The  court  overruled  each  of  these  demurrers,  and  these 
rulings  are  the  only  matters  assigned  as  error. 

Wood  &  Mayfield,  for  appellants. 

FiTTS  &  SoMERViLLE,  contra.     (No  brie/a  on  file.) 

OLOPTON,  J. — The  principal  question  involved  in  the 
special  pleas,  replications,  and  demurrers  to  the  replications, 
is,  whether  a  tender  of  the  amount  due  on  a  mortgage  of 
personal  property,  after  condition  broken,  operates,  when 
kept  good,  to  discharge  the  lien  of  the  mortgage,  and  re-vest 
the  title  in  the  mortgagor,  so  that  he  may  maintain  an  action 
of  detinue  against  the  mortgagee,  who  has  taken  possession 
after  tender  made,  sold  the  property  under  the  mortgage, 
and  purchased  at  the  sale.  The  contention  of  appellants  is, 
that,  as  mortgages  are  governed  in  this  State  by  the  prin- 
ciples of  the  common  law,  a  tender  can  not  efltectually  ex- 
tinguish the  lien,  unless  made  at  the  time  of  payment  fixed 
by  the  contract  of  the  parties — an  offer  of  strict  performance 
of  the  condition. 

In  those  States  where  mortgages  are  regarded  as  a  mere 
lien  or  security  for  a  debt,  and  the  title  as  remaining  in  the 
mortgagor  until  divested  by  foreclosure,  the  rule  generaJly 
adopted  is,  that  a  tender  at  any  time  during  the  continnance 
of  tne  right  of  redemption  is  the  equivalent  of  payment  as 
to  things  incidental  and  accessorial  to  the  debt,  and  extin- 

fuishes  the  lien  of  the  mortgage,  though  the  tender  is  not 
ept  good.     Kortright  v.   Cady,  21  N.   Y.  373  (78  Am.  Dec. 
145),  though  not  the  first,  may  be  regarded  as  the  leading 
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case  holding  this  view.  A  qualified  and  more  conservative 
rule  is  adopted  in  those  States  where  a  mortgage  is  consid- 
ered as  immediately  transferring  the  legal  title  to  the  mort- 
gagee, subject  to  be  defeated  by  the  payment  of  the  debt  at 
the  time  and  in  the  manner  specified  in  the  mortgage.  In  a 
few,  the  courts  hold  that  an  unaccepted  tender  after  default 
will  not,  at  law,  re-invest  the  mortgagor  with  the  title,  and 
that  his  only  remedy  is  in  equity  to  redeem ;  but,  in  the 
others,  the  common-law  rule,  that  after  condition  broken 
the  title  vests  absolutely  in  the  mortgagee,  lias  not  been 
applied  so  strictly,  where  the  mortgage  is  of  personal  prop- 
er^, as  to  hold  tnat  a  tender,  after  default,  when  kept  good, 
can  not,  under  any  circumstances,  operate  the  destruction  of 
the  lien. 

There  are  didu  in  some  of  our  early  cases,  and  probably 
the  weight  of  authority  is,  that  a  tender  after  default,  in 
order  to  e£fect  the  extinguishment  of  the  title  of  the  mort- 
gagee, must  be  made  before  he  has  rightfully  and  peaceably 
taken  possession  for  the  purposes  of  foreclosure.  This 
question,  however,  has  never  oeen  decided  in  this  State, 
though  directly  presented  in  Frank  v.  Pickens,  69  Ala.  369 ; 
the  disposition  of  that  case  not  calling  for  its  decision.  It 
is  not  presented  in  this  case,  the  replications  averring  that 
the  tender  was  made  before  the  mortgagees  acquired  pos- 
session. We  shall,  therefore,  leave  it,  as  it  has  heretofore 
been,  undecided. 

It  may  be  conceded  that,  by  the  strict  rule  of  the  common 
law,  a  tender  after  failure  to  perform  the  condition  of  the 
mortgage  will  not,  at  law,  destroy  the  title,  which  has  be- 
come absolute  in  the  mortgagee  by  the  forfeiture.  In  equity, 
however,  a  mortgage  being  regarded  as  incident  to,  and 
security  for  the  debt,  the  rigor  and  harshness  of  the  common- 
law  rule  has  been  greatly  relieved  by  holding  that  the  mort- 
gagor has  the  right  to  redeem,  if  not  barred  by  unreasonable 
delay,  by  payment,  or  tendering  full  payment  at  any  time 
before  foreclosure.  But  courts  of  equity  will  not  enforce 
ihe  equity  of  redemption  so  as  to  deprive  the  mortgagee  of 
his  security  by  discharging  the  lien  of  the  mortgage ;  its 
enforcement  is  dependent  upon  payment  of  the  debt  by  the 
mortgagor,  or  by  a  sale  of  the  property.  In  many  of  the 
States,  courts  of  law,  while,  not  taking  cognizance  of  the 
equity  of  redemption  for  the  purpose  of  enforcing  the  right 
to  redeem,  but  acting  upon  and  applying  equitable  princi- 
ples, have  extended  to  a  tender  after  default  the  effect  of  a 
tender  made  at  the  time  and  in  the  manner  specified  in  the 
mortgage,  modified  so  as  to  prevent  the  mortgagee's  depri- 
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vation  of  his  security  without  satisfaction  of  the  debt  In 
Frank  v,  Firk^^is,  supra,  it  was  expressly  held,  that  a  tender 
of  payment  of  the  mortgage  debt  can  not  operate  to  extin- 
j^uish  the  title  of  the  mortgagee,  unless  the  money  tendered 
is  kept  ready  to  be  paid  to  the  mortgagee  whenever  he  may 
manifest  a  willingness  to  receive  it ;  and  if  the  benefit  of 
the  tender  is  claimed  in  court,  the  money  must  be  placed  in 
the  custody  of  the  court,  so  that,  if  the  tender  be  adjudged 
good,  it  may  be  awarded  to  the  mortgagee — otherwise  the 
mortgagor  IS  regarded  as  having  abandoned  the  tender. 
Becognizing  the  mortgagor's  right  of  redemption,  and  ob- 
serving the  principles  upon  which  courts  of  equity  enforce 
it,  the  current  of  the  later  decisions  is,  that  an  unconditional 
tender  after  default,  of  the  full  amount  due  on  the  mortgage, 
if  kept  good,  and  the  money  brought  into  court,  discharges 
the  hen  of  the  mortgage.  We  cite  a  few  of  the  cases :  Grain 
V.  McGoon,  86  HI.  43;  29  Amer.  Rep.  37;  Know  v.  Williams, 
24  Neb.  636;  8  Amer.  St.  Rep.  220;  Matthews  v.  Lindsay, 
20  Fla.  962;  Musgat  v.  Pompdley,  46  Wis.  660;  Jones,  Chat. 
Mortg.  §  635. 

The  effect  of  a  plea  of  tender,  accompanied  by  bringing 
the  money  into  court,  came  incidentally  before  this  court  in 
the  case  of  Foster  v.  Napier,  74  Ala.  3§3.  In  that  case,  the 
suit  was  founded  on  a  bond  executed  by  Foster  in  the  insti- 
tution of  a  statutory  action  for  the  recovery  of  mules  and  a 
wagon.  The  record  of  the  proceedings,  pleadings  and  judg- 
ment in  the  action  of  detinue  brought  by  Foster  again^ 
Napier  was  read  in  evidence.  In  the  action  of  detinue,  Fos- 
ter claimed  the  property  under  two  mortgages,  executed  by 
Napier.  A  special  plea  was  filed  by  Napier,  averring  pay- 
ment of  the  mortgages,  except  one  hundred  and  seventy-five 
dollars,  which,  the  plea  alleged,  had  been  tendered  to  the 
mortgagee  before  action  brought ;  and  the  money  was 
brought  into  court  It  is  said :  "The  issues  being  thus 
formed,  if  the  defendant  proved  the  truth  of  his  second 
plea,  he  was  entitled  to  a  verdict ;  but  the  money  tendered 
would  become  the  property  of  the  plaintiff.  In  such  case, 
thB  issue  is  confined  to  the  debt,  or  its  payment,  for  which 
the  mortgage  was  given  as  security.  .  »  .  The  defense 
set  up  in  that  suit,  and  the  verdict  and  judgment  thereon, 
taking  into  the  account  the  pleadings  and  charge  of  the 
court  on  the  trial,  settled  conclusively  that  Napier  did  not, 
at  the  commencement  of  that  suit,  owe  Foster  exceeding 
one  hundred  and  seventv-five  dollars  on  the  debts  secured 
by  the  mortgages,  and  tnat  before  suit  was  brought  he  had 
tendered  that  sum,  and  ha4  it  in  court  for  Foster."    The 
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principle  of  the  decision  is,  that  a  tender  before  suit  brought 
Dy  the  mortgagee  to  recover  possession,  when  the  money  is 
brought  into  Court,  and  the  truth  of  the  plea  of  tender  is 
established,  is  tantamount  to,  and  has  the  same  e£fect  as 
actual  payment,  in  extinguishment  of  the  lien  and  title  of 
the  mortgagee — in  fact,  it  was  treated  as  a  payment. 

Section  1870  of  the  Code  declares :  "The  payment  of  a 
mortgage  debt,  whether  the  mortgage  is  of  real  or  peinaonal 
property,  divests  the  title  passing  by  the  mortgage."  Under 
section  2685,  a  plea  of  tender  of  money  must  be  accompa- 
nied by  a  delivery  of  the  money  to  the  clerk  of  the  court. 
If  the  money  is  deposited  in  court,  and  the  truth  of  the  plea 
established,  the  enect  is  to  stop  the  running  of  interest  from 
the  time  of  tender.  The  money  became  the  property  of 
plaintiff,  hj  relation,  at  the  time  w^hen  the  tender  was  made. 
That  such  is  the  intention  and  effect  of  the  statute,  is  man- 
ifest from  the  further  provision,  that  if  the  tender  be  of 
personal  property,  the  plea  must  aver  readiness  to  deliver 
it  to  the  plaintiff,  and  judgment  for  the  defendant  upon  the 
plea  vests  the  title  to  the  thing  tendered  in  the  plaintiff, 
subject  to  any  claim  the  defendant  may  have  for  his  trouble 
in  keeping  it.  A  tender  so  made,  and  kept  good,  and  the 
money  brought  into  court,  so  as  to  be  the  equivalent  of  pay- 
ment, if  the  tender  be  adjudged  sufficient,  comes  within  the 
spirit,  equity  and  policy  of  section  1870  of  the  Code.  On  the 
foregoing  principles,  and  in  line  with  the  current  of  the 
decisions  of  those  States  where  mortgages  are  governed  by 
the  principles  of  the  common  law,  we  adopt  as  a  safe  and 
wholesome  rule — conserving  the  ends  of  justice,  protecting 
the  mortgagor  against  oppression  or  undue  advantage,  and 
preventing  injustice  to  the  mortgagee— that  a  tender  of  full 
payment  of  the  mortgage  debt  Mter  default,  and  before  the 
mortgagee  has  taken  or  demanded  possession  for  the  pur- 
pose of  foreclosure,  if  kept  good,  and  the  money  brought 
into  court,  operates  to  discharge  the  lien  of  the  mortgage 
and  extinguish  the  title  of  the  mortgagee. 

True,  only  the  first  replication  avers  that  the  money  is 
brought  into  court;  but  the  omission  of  this  averment  in 
the  others  is  not  assigned  as  a  ground  of  demurrer.  While 
we  have  left  undecided,  whether  a  tender  after  the  mort- 
gagee has  taken  or  demanded  possession  will  be  effectual  to 
discharge  the  lien  of  the  mortgage,  we  hold  that  possession 
acquired  after  the  tender  is  made,  does  not  affect  its  opera- 
tion. The  replications  not  being  obnoxious  to  any  of  the 
objections  assigned  as  grounds  of  demurrer,  the  demurrers 
wereproperly  sustainecl 
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(Response  to  application  for  re-hearing.) 

Per  Curiam. — The  court  is  of  the  opinion  that  the  repli- 
cations of  the  plaintiff  to  defendant's  special  pleas  are  not 
free  from  fault  But  the  demurrers  to  the  replications  were 
properly  overruled,  because,  as  framed,  they  were  not 
directea  against  the  objectionable  portions  of  the  repli- 
cations. We,  therefore,  adhere  to  the  conclusion  reached 
in  the  opinion,  and  overrule  the  application  for  re-hearing. 


lUcDouald  V.  Walker. 

Bill  in  Equity  by   Purchaser's    Heirs^  for  Sj)ecific  Perform- 
aiice  of  Co7itract  for  Sale  of  Lamis. 

1.  Correspondence  of  pleaiUngtt  and  proof',  variance, — The  rule  of 
equity  pleading  which  requires  that  the  pleadings  and  the  roof  shall 
correspond  is  applied  with  the  greatest  strictness  to  bills  for  the 
specific  performance  of  contracts,  extending  even  to  redundant  and 
superfluous  averments  with  respect  to  a  material  fact,  or  descriptive 
of  a  matter  or  thing  necessary  to  be  alleged ;  as  in  this  case,  where  the 
bill  was  filed  by  the  heirs  of  a  deceased  purchaser  of  land  to  enforce 
a  specific  execution  of  the  contract,  alleging  that  he  received  the 
joint  title-bond  of  the  two  vendors,  while  the  evidence  showed  that 
the  bond  was  executed  by  one  of  them  only,  and  the  variance  was  held 
fatal  to  relief. 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

Heard  before  the  Hon.  H.  A.  Sharpe. 

The  bill  in  this  case  was  filed  on  the  28th  October,  1885, 
by  Wm.  J.  McDonald,  as  trustee,  legatee  and  devisee  under 
tne  will  of  his  deceased  wife,  Mrs.  Cynthia  A.  McDonald, 

t'oining  the  other  legatees  and  devisees  as  complainants  with 
lim,  against  the  administrator  and  heirs  at  law  of  Alburto 
Martin,  deceased;  and  sought  the  specific  execution  of  a 
contract  for  the  purchase  by  Mrs.  McDonald  of  several 
town  lots  in  Birmingham  from  said  Martin  and  one  M.  A. 
May,  who  were  alleged  to  be  tenants  in  common  of  the  land 
at  tne  time.  The  contract  was  made  on  the  12th  June,  1873, 
the  agreed  price  being  $400,  for  which  sum  Mrs.  McDonald 
executed  her  two  promissory  notes,  for  $200  each,  payable 
on  the  1st  September  and  the  1st  December,  1873,  res- 
pectively ;  and  the  bill  alleged  that,  "at  the  time  of  the 
execution  of  said  notes,  said  Martin  and  May  executed  to 
Mrs.  McDonald  their  joint  and  several  bond,  in  the  penalty 
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of  $800,  payable  to  her,  her  heirs  and  assigns,  with  con- 
dition that,  if  said  Martin  and  May  should  make  to  her  a 
good  and  sufficient  title  to  said  real  estate  when  the  pur- 
chase-money for  the  same  should  be  paid,  then  said  bond 
was  to  be  void,"  &c.  It  was  alleged,  also,  that  the  lots  were 
at  that  time  uninclosed,  and  without  any  building  or  other 
improvements ;  but  there  was  no  averment  that  possession 
was  delivered  or  taken  by  the  purchaser.  The  bill  further 
alleged  that,  after  the  making  of  said  contract,  said  May 
sold  and  transferred  to  Martin  all  of  his  interest  in  the 
land  and  in  the  notes  given  for  the  purchase-money  ;  that 
afterwards,  on  the  20th  March,  1875,  Martin  commenced  an 
action  at  law  against  Mrs.  McDonald  on  the  notes,  and 
recovered  judgment  against  her  on  the  15th  May,  1875,  for 
the  full  amount  of  both  notes ;  that  after  the  death  of  Martin, 
the  date  of  which  was  not  stated,  improvements  were 
erected  on  the  land  by  his  administrator  and  heirs,  or  by 
other  persons  who  paid  them  ground  rent,  the  value  of  the 
land  having  increased ;  that  the  rents  received  by  the  de- 
fendants were  equal  to  the  amount  due  for  the  unpaid  pur- 
chase-money ;  that  one  of  the  complainants,  in  April.  1884, 
in  ignorance  of  the  fact  that  the  judgment  was  in  fact  paid 
by  the  rents  received,  tendered  the  amount  due  on  the 
judgment  to  Martin's  administrator,  who  refused  to  receive 
it,  on  the  ground  that  the  contract  for  the  sale  of  the  land 
had  been  rescinded  by  the  parties  while  in  life ;  and  that 
said  administrator  then  entered  on  the  record,  but  without 
authority,  satisfaction  of  the  judgment  on  the  ground  of  the 
alleged  rescission.  On  these  allegations,  the  bill  prayed 
the  specific  execution  of  the  contract  of  sale,  and  a  divesti- 
tuie  of  the  legal  title  to  the  land  out  of  the  defendants ; 
and  oflfered  to  pay  any  balance  of  purchase-money  that 
might  be  found  clue,  after  deducting  the  rents  received  by 
the  defendants. 

Wm.  A  Walker,  as  Martin's  administrator,  was  made  a 
defendant  to  the  bill,  and  being  also  appointed  guardian  cvd 
litem  for  the  minor  heirs,  he  filed  a  formal  answer  for  them, 
denying  the  allegations  of  the  bill,  and  requiring  strict 
proof  thereof.  A  joint  answer  was  filed  by  the  administrator 
and  the  adult  heirs,  in  which  they  thus  answered  the  para- 
graph of  the  bill  which  alleged  the  contract  of  sale,  the 
execution  of  a  bond  for  title  by  Martin  and  May  jointly,  &c.  : 
'These  defendants  admit,  also,  the  facts  stated  in  the  second 
paragraph  of  the  bill  to  be  true,  except  the  statement  that  a 
bond  for  title  to  said  lots  was  executed  by  said  Martin  and 
May  to  Cynthia  A.  McDonald.     Said   defendants  have   no 
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knowledge  of  the  execution  of  such  bbnd  [if  any?]  was 
made."  They  further  denied  that  Mrs.  McDonald,  at  any 
time  up  to  the  death  of  said  Martin,  was  ever  entitled  to 
a  conveyance  of  the  legal  title  to  the  land  on  payment  of  the 
purchase-money,  and  alleged  that  the  contract  for  the  sale 
of  the  land  was  rescinded  by  the  parties  while  living.  An 
amended  answer  was  afterwards  nled,  pleading  the  statute 
of  frauds. 

On  final  hearing,  on  pleadings  and  proof,  the  City  Court 
dismissed  the  bill,  on  the  ground  that  there  was  '*no  sufficient 
proof  of  the  title-bond  or  its  contents,  nor  of  any  payment 
or  writing  in  compliance  with  the  statute  of  frauds-"  The 
complainants  appeal,  and  assign  the  decree  as  error. 

Waits  A  Son,  for  appellant 

Hewitt,  Walker  &  Porter,  contra,  cited  Goodwin  v,  Lyon, 
4  Porter,  297;  EUis  v.  Burden,  1  Ala.  458;  Aday  v.  Eckols, 
18  Ala.  353 ;  Elhrbe  v.  Ellerbe,  42  Ala.  643. 

McCLELLAN,  J. — The  general  principle,  that  the  allega- 
tions of  a  bill  in  equity  and  the  evidence  adduced  at  the 
hearing  must  correspond,  is  applied  with  the  greatest  strict- 
ness to  bills  for  the  specific  performance  of  contracts,  to  the 
extent  indeed  of  requiring  absolute  correspondence,  not  only 
between  every  essential  averment  and  the  proof,  but  also 
between  every  redundant  and  superfluous  averment  with 
respect  to  a  material  fact,  or  descriptive  of  a  matter  or 
thing  necessary  to  be  alleged. — DanielFs  Ch.  PI.  A  Pr.,  860; 
Goodwin  v.  Lyon,  4  Port.  297;  EUis  v.  Burden,  1  Ala.  458; 
EUerfje.  v,  EUerl)c,  42  Ala.  643 ;  Winston  v.  Mitchell,  87  Ala. 
395;   Wehh  v.  Crawfonjf  77  Ala.  440. 

Thus,  where  the  bill  alleged  that  the  payments  under  a 
contract  sought  to  be  enforced  were  to  be  made  injive  equal 
annual  installments,  and  the  proof  was  that  thej'  were  to  be 
made  in  four  or  five  such  installments,  it  was  held  that  the 
variance  was  fatal,  and  that  a  decree  for  specific  performance 
of  the  contract  was  properlv  refused. — Aday  v.  Echols^  18 
Ala.  353.  And  where  the  bill  averred  that  the  contract  was 
made  on  Sept.  30,  1885,  while  the  proof  showed  that  it  was 
made  September  30, 1886,  the  variance  was  held  to  be  frtal  to 
relief ;  and  this  notwithstanding  the  abstract  rights  of  the 
parties  were  the  same,  whether  the  contract  bore  the  one  or 
other  of  these  dates.  The  court  said :  "There  is  no  class  of 
cases  in  which  correspondence  between  the  allegations  of  the 
bill  and  the  proof  is  more  rigidly  exacted  than  in  suits  for  the 
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specific  performance  of  contracts.  The  allegation  of  the 
time  when  the  contract  is  made  is  descriptive  of  that  which 
is  material,  and  the  variance  between  the  allegation  and 
proof  is  fatal." — Johnson  v.  Jones^  85  Ala.  286 ;  also,  Hamaher 
17.  HamaJceTy  85  Ala.  231. 

The  same  doctrine  is  somewhat  more  fuU^  stated  by 
BmcKELii,  C.  J.  as  follows :  "The  rule  prevailing  in  courts 
of  equity  is,  that  pleading  and  proof  must  correspond.  It 
is  not  only  necessary  that  the  suDstance  of  the  case  made 
by  each  party  should  be  proved,  but  it  must  be  substantially 
the  same  case  as  that  which  he  has  stated  upon  the  record  ; 
for  the  court  will  not  allow  a  party  to  be  taken  by  surprise 
by  the  other  side  proving  a  case  different  from  that  set  up 
in  the  pleading. — Fhyd  v.  Bitter ,  56  Ala.  356  ;  Alexander  v. 
Taylor,  lb.  60.  The  averment  of  the  bill  is,  in  general 
terms,  that  the  debt  secjired  by  the  deed  of  trust  has  been 
fully  paid.  This  is  folfowed  by  an  averment  more  precise, 
stating  the  time,  mode  and  source  of  payment,  and  describing 
the  particular  transaction  from  which  it  was  derived.  The 
latter  averment  may  have  been  unnecessary  and  redundant 
A  general  statement  or  averment  of  the  payment  of  the  debt 
would  have  been  sufficient,  without  descending  to  a  state- 
ment of  the  particular  facts  or  circumstances  proving  or 
conducing  to  prove  it  If  redundant  allegations  are  intro- 
duced into  pleading,  and  they  are  descriptive  of  that  which 
is  material,  a  variance  between  the  allegations  and  proof  is 
fatal — of  the  same  consequence  as  the  variance  between  the 
allegation  of  an  essential  fact,  of  that  which  is  material,  and 
the  evidence  or  proof  of  the  fact — 1  Greenl.  Ev.  §67.  The 
same  measure  of  relief  may  be  obtainable  upon  the  facts 
proved,  as  could  have  been  obtained  if  the  particular  facts 
averred  had  been  proved ;  but  the  court  can  not  permit 
the  opposite  party  to  be  misled  and  taken  by  surprise  by 
the  proof  of  a  case  differing  from  that  set  up  in  tne  pleadings, 
and  which,  it  is  presumed,  he  came  prepared  to  meet,  as  it 
is  the  case  he  had  notice  to  resist." — Floyd  v.  Bitter,  supra; 
Meadotvs  v.  Aekeiv,  56  Ala.  584  ;  Bellows  v.  Stone,  14  N.  H. 
175;  Gilmer  v.  Wallace,  75  Ala.  220. 

The  application  of  the  doctrine  of  the  foregoing  author- 
ities to  the  case  at  bar,  leads  us  to  the  same  result  attained 
by  the  City  Court.  The  contract  sought  to  be  enforced  is 
evidenced  by  a  bond  for  title  upon  payment  of  purchase- 
money.  The  bill  alleges  that  this  bond  was  executed  jointly 
and  severally  by  Alburto  Martin  and  Marion  A.  May.  If 
the  evidence  establishes  the  execution  of  any^bond,  it  is  not 
that  of  Martin  and  May  but  that  of  Martin  alone.     Even  if 


Digitized  by 


Google 


176  SUPEEME  GOTTRT  [Dec.  Term, 

[The  State  v.  Harrub ;  The  State  v.  Melvin.] 

it  be  conceded  that,  had  the  averment  been  that  the  bond 
was  executed  by  Martin  alone,  the  complainants — other  con- 
siderations being  pretermitted — would  be  entitled  to  the 
relief  prayed  on  the  evidence  we  find  in  this  record  ;  even 
conceding  that,  although  the  sale  was  made  by  Martin  and 
May,  and  the  land  at  the  time  belonged  to  them  as  tenants 
in  common,  the  complainants,  in  view  of  Martin's  subsequent 
acquisition  of  May's  interest,  would  be  entitled  to  the  relief 
prayed  on  averment  and  proof  of  a  bond  executed  by  Martin 
alone  ;  conceding  for  the  argument,  in  short,  that  the  aver- 
ment that  May  also  executed  the  bond  was  not  material  to 
complainants'  case,  but  redundant  and  superfluous ;  yet  it  is 
descriptive  of  the  bond,  and  the  bond  is  absolutely  and 
essentially  material.  And  this  material  thing  thus  laid  and 
described  became  material  as  laid  and  described,  and  had 
to  be  proved  with  all  the  particularity,  so  far  as  May's  re- 
lations to  it  are  concerned,  that  confessedly  would  have 
been  necessary  had  complainants'  rights  in  point  of  fact 
depended  upon  the  execution  of  the  bond  by  May.  This 
variance  between  the  averments  of  the  bill  and  the  proof 
adduced  at  the  hearing  is  fatal  to  the  relief  prayed ;  and  the 
decree  denying  that  relief  and  dismissing  the  bill  is  affiriaed. 


jilTgi  The  Stfkte  v.  Harrub. 

'I  he  ^itate  v.  Melvin. 

Appeals  form  Discharge  on  Habeas  Corpus, 

1.  Stolt^'s  jiroprifhuf/  fit/hts  in  and  to  oyRter-beth  and  oyst^rf. — The 
State  of  Ahibam^  owns  the  absolute  property  in  the  oyster-beds  and 
oysters  in  her  naviKabie  waters,  holding  it  in  trust  for  the  use  and 
benefit  of  lier  people,  subject  only  to  the  paramount  right  of  naviga- 
tion ;  and  in  t'u-  '^xercise  of  her  property  rights,  she  may,  by  legisla- 
tive enactmeiu.  grant  or  give  away  the  right  to  take  oysters,  restrict- 
ing the  grant  to  her  own  citizens,  and  qualifying  the  exercise  of  it  by 
them  by  limitations  as  to  time  and  manner  of  taking,  selling,  or 
transporting,  until  the  oysters  have  become  an  article  of  inter-state 
commerce,  and  as  such  subject  to  the  laws  of  the  United  States. 

2.  Snrnt' ;  ivhrn  imnlfrs  herotne  (irl-rlffi  of  hite.i-Ht'ite  nmimtrrf. — Oysters 
taken  from  the  beds  within  the  limits  of  Alabama,  by  the  persons  to 
whom  the  qualified  right  is  granted  by  legislative  enactment,  do  not 
become  articles  of  inter-state  commerce  until  they  have  been  shelled, 
and  their  transportation  into  another  State  has  been  begun. 

3.  Con»tHutLonnlify  of  law  '^regulating  tfie  planting  and  taking  of 
oyHters  in  the  waters  of  this  State.**— The  statute  approved  February 
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18th,  1891,  entitled  ''An  act  to  regulate  the  planting  and  taking  of 
oysters  in  the  waters  of  this  State"  (Sess.  Acts  1890-91,  pp.  1072-84),  is 
not  an  unlawful  attempt  to  regulate  inter-state  commerce  ;  nor  is  it 
violative  of  the  oonstitutional  provision  which  requires  that  each  law 
shall  "contain  but  one  subject,  which  shall  be  clearly  expressed  in  its 
title,"  each  of  the  provisions  contained  in  it  being  cognate  and  refer- 
able to  the  subject  expressed  in  the  title. 

Fbom  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  O.  J.  Semmes. 

The  opinion  states  all  the  facts  of  the  case. 

Wm-  L.  Martin,  Attorney-General,  for  the  State,  with 
whom  was  Gaylord  B.  Clark,  filed  a  printed  brief  and 
argnment,  from  which  the  following  extracts  are  taken : — 
The  title  of  the  State  to  the  oyster-beds  within  its  juris- 
diction has  not  its  source  in  private  concession,  nor  in  legis- 
lative declaration.  It  dates  from  the  birth  of  the  State,  and 
rests  upon  its  sovereignty.  Prior  to  the  Revolution,  the 
dominion  and  property  in  navigable  waters,  and  the  lands 
under  them,  were  held  to  belong  to  the  European  nation  by 
which  the  particular  portion  of  the  county  was  first  dis- 
covered. When  the  Revolution  took  place,  the  people  of 
each  State  became  themselves  sovereign,  and  in  that  char- 
acter held  the  absolute  right  to  all  navigable  waters,  and 
soils  under  them,  for  their  own  common  use ;  and  these 
rights  the  States  still  possess,  subject  onlv  to  the  paramount 
right  of  navigation,  the  regulation  of  which,  with  respect  to 
foreigp  and  inter-state  commerce,  has  been  granted  to  the 
United  States.  There  has  been  no  such  grant  of  power 
over  the  fisheries.  These  remain  under  exclusive  control  of 
the  State,  which  may  pass  such  laws  as  may  be  deemed 
expedient  to  secure  to  its  own  citizens  the  enjoyment  of 
their  common  property. — New  Orleans  v.  United  States,  35 
U.  S.,  10  Pet.  662 ;  Martin  v.  WaddeU,  41  U.  S.  16  Pet.  367 ; 
PoUard  v.  Hogan,  4A  U.  S.,  3  How.  212 ;  Den  v,  Jersey 
Company,  56  XL  S.,  15  How.  426;  Smith  v,  Maryland,  59 
TJ.  8.,  18  How.  71 ;  McCready  v.  Virginia  94  U.  S.  391 ; 
Manchester  v.  Massachusetts,  139  U.  S.  240 ;  Hooker  v.  Cum- 
mings,  20  Johns.  (N.  Y.)  90,  11  Am.  Dec.  249 ;  Garfield  v. 
CoryeU,  4  Wash.  C.  C.  371 ;  Sniith  v.  Ltvimis,  8  N.  Y.  472 ; 
Dunham  v,  Lamphere,  3  Gray,  (Mass.)  268 ;  MouUon  v. 
Libbey,  37  Me.  472,  59  Am.  Dec.  57 ;  Commonwealth  v, 
Bailey,  13  Allen,  (Mass.)  541 ;  Haney  v.  Campion,  36  N.  J.  L. 
507 ;  Hess  v.  Muir,  65  Md.  586,  3  Cent  Rep.  891 ;  Hunting- 
ton V.  Loivndes,  40  Fed.  Rep.  625  ;  Gould  on  Waters,  2  ea, 
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§§  32,  36,  38,  189 ;  Tinicutn  Fishing   Co.  v.  Carter,  31  Pa.  St 
21,  100  Am.  Dec.  597. 

The  foregoing  authorities  establish  beyond  all  question 
the  truth  of  the  following  propositions,  subject  only  to  the 
paramount  right  of  navagation  in  the  United  States  :  (1.) 
The  State  owns  the  beds  of  all  tide-waters  within  its  juris- 
diction. (2.)  The  State  owns  the  tide- waters  themselves, 
and  the  oysters  in  them.  (3.)  This  ownership  is  that  of 
the  people  of  the  State  as  tenants  in  common.  (4)  Non- 
residents of  the  State  have  no  right  to,  or  interest  in  this 
property.  In  short,  the  people  of  Alabama  are  the  sole  and. 
absolute  owners  of  the  oysters  in  question,  with  a  right  of 
dominion  and  control  as  full,  complete  and  perfect  as  that 
which  Blackstone  ascribes  to  every  freeman  with  respect  to 
his  own  property.  Acting  through  their  legislature,  they 
mav  ai)propriate  this  property  to  their  own  exclusive  use 
and  enjoyment,  or  share  it  with  their  neighbors,  jusfc  as  the 
individual  citizen  may  do  with  that  which  is  his  own ;  they 
may  deny  its  use  to  themselves  and  to  all  others,  for  a 
period  of  time  or  for  all  time ;  direct  whether  and  to  what 
extent  it  shall  be  marketed,  select  the  market  and  the  means 
of  transportation  thereto ;  determine  the  time,  manner  and 
extent  when  and  whereby  their  title  shall  be  divested,  as 
fully  and  effectually  as  could  be  done  by  individual  volition 
and  contract  as  to  private  property.  Whatever  and  how- 
ever the  individual  may  do  with  his  own  property,  the  com- 
munity may  likewise  do  with  their  own.  The  individual 
may  prescribe  the  terms  and  conditions  on  which  he  will 
part  with  the  title  to  his  property,  if  at  all ;  he  may  at  his 
option  dispose  of  the  entire  interest  or  a  qualified  title,  pre- 
fer an  inland  or  a  foreign  market,  hold  his  property  within 
State  limits  or  place  it  in  the  channel  of  inter-state  trade, 
as  he  may  see  fit ;  and  so  long  as  he  retains  the  title,  it  is 
under  his  lawful  control  The  holder  of  a  qualified  interest 
is  bound  by  the  qualifications  and  restrictions  which  accom- 
pany it-  The  stream  can  not  rise  above  its  source.  A  party 
taking  oysters  from  the  beds  of  the  State,  takes  them  with 
all  the  qualifications  and  restrictions  imposed  by  law. 

The  State  may  forbid  all  such  acts  as  would  render  the 
public  right  less  valuable. — Smith  v.  Maryland,  supra.  The 
unrestricted  shipping  from  the  State  of  oysters  in  the  shell 
would  defeat  the  utilization  of  the  shells  in  the  propagation 
of  oysters,  and  thereby  render  the  public  right  less  valua- 
ble.—Sec.  5,  Vol.  2,  U.  S.  Com.  of  Ilsh  &  Fisheries,  p.  564 

If,  in  any  view,  the  prohibition  against  shipping  oysters 
in  the  shell  out  of  the  State  can  be  held  to  affect  inter-state 
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commerce,  it  will  not  be  considered  as  an  exercise  of  that 
power,  but  as  flowing  from  the  acknowledged  power  of  the 
otate  to  regulate  and  control  the  subject. — See  County  of 
Mobile  V,  KimbaU,  102  U.  S.  691 ;  Kidd  v.  Pearson,  128  U.  iS. 
1 ;  Escambia  Co.  v.  Chicago,  107  U.  S.  678  ;  Trans^portation 
Co.  V.  Parkersburg,  107  U.  S.  691 ;  Morgan  Steamship  Co.  v. 
Louisiana  Board  of  Health,  118  U.  S.  455 ;  Smith  v.  Alabama, 
124  U.  S.  465 ;  Nashville  &  C/iattanooga  R.  R.  v.  Alobama, 
128  U.  S.  96 ;  Kimnmk  v.  BaU,  129  U.  S.  217. 

The  fact  that  the  oyster  when  caught,  culled,  inspected, 
and  the  tax  paid,  becomes  an  article  of  commerce  within 
the  State  of  Alabama,  does  not  constitute  it  an  article  of 
inter-state  commerce ;  and  until  it  becomes  such,  it  remains 
apart  of  the  general  mass  of  property  of  the  State,  and 
subject  to  the  control  exclusively  of  the  legislative  power 
of  the  State.— Coe  v.  Errol,  116  U.  S.  517. 

The  act  is  not  obnoxious  to  that  clause  of  the  Constitu- 
tion which  declares  that  "each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed  in  its  title." — BaR- 
entyne  v.  JVickersfuim,  75  Ala.  533. 

Greg.  L.  &  H.  T.  Smith,  with  whom  was  M.  D.  Wicker- 
sham,  for  the  defendants. — (1.)  The  principal  question 
presented  is,  whether  the  State  of  Alabama.,  while  making 
oysters  in  the  shell  an  article  of  commerce  in  the  State,  can 
restrict  and  forbid  their  use  as  an  article  of  inter-state  com- 
merce. It  is  conceded  that  the  oyster-beds  in  the  Bay,  and 
oysters  while  in  the  bed,  are  the  property  of  the  State,  held 
by  it  in  trust  for  the  citizens  of  the  State ;  and  that  the 
State  can  grant  the  right  to  take  oysters  from  the  beds  upon 
such  terms  and   conditions   as   it   may  choose  to  prescribe, 

Provided  such  terms  and  conditions  do  not  violate  or  con- 
ict  with  a  paramount  law.  It  is  well  settled,  also,  that 
the  State  may  regulate  the  seasons  and  the  manner  of 
catching  oysters,  restrict  the  right  to  take  them  from  the 
beds  to  the  citizens  of  Alabama,  and  make  other  similar 
regulations.  The  cases  cited  for  the  State  sustain  these 
propositions,  but  they  go  no  further.  Can  the  State  jjlace 
burdens  or  restrictions  upon  inter-state  commerce,  in  a 
commodity  which  is  an  article  of  commerce  within  its 
boundaries  ?  It  certainly  can  not,  without  permission  from 
Congress,  restrict,  burden,  or  prevent  the  importation  from 
other  States,  into  its  boundaries,  of  any  articles  of  com- 
merce, nor  place  limitations  or  burdens  on  their  importa- 
tions.— Leisy  v.  Hardin,  135  U.  S.  109 ;  Tiernan  v.  Rinker, 
102    U,    S.   125;  Telegraph   Co,   v.    Texas,  105  TJ.  8.  46Q; 
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McCoH  v.  California,  136  U.  S.  105 ;  Brimmer  v.  Rebmjan, 
138  U.  S.  78.  Is  there  any  difference,  in  principle,  between 
the  importation  and  the  exportation  of  an  article  of  com- 
merce r  If  interference  with  importations,  by  prohibitions, 
restrictions,  or  burdens,  be  a  regulation  of  commerce  for- 
bidden to  the  State,  is  not  the  prohibition,  restriction,  or 
imposition  of  burdens  on  the  exportation  of  similar  articles, 
equally  within  the  constitutional  inhibition?  The  exclusive 
regulation  of  commerce  was  vested  in  the  United  States  for 
the  purpose  of  preventing  the  several  States  from  discrimi- 
nating, m  favor  of  their  own  citizens  and  products,  against  the 
citizens  and  products  of  other  States. — Mobile  v.  Kimball, 
102  XJ.  S.  697.  This  discrimination  may  be  accomplished 
by  prohibiting  exports  to  other  States,  as  well  as  by  prohibit- 
ing imports  from  them.  Commerce  consists  in  "transpor- 
tation, purchase,  sale  and  exchange  of  commodities." — Leisy 
V.  Hardin,  135  U.  S.  109  ;  McCaU  v.  California,  136  U.  8. 
109.  The  Alabama  statute  makes  the  oyster,  not  only  an 
article  of  State  commerce,  but  also  of  inter-state  com- 
merce.— Lord's  Case,  102  U.  S.  541.  "Whenever  an  article 
has  begun  as  to  move  a  commodity  of  trade  from  one  State  to 
another,  commerce  in  that  article  has  commenced." — Daniel 
Ban,  10  Wall  565;  Kidd  v,  Pearson,  128  U.  S.  1.  The 
direct  question  here  involved  has  been  cxjnsidered  and 
decided  in  Territory  v.  Evans,  23  Pac.  Pep.  115 ;  McBride 
V,  Reitz,  19  Kans. ;  22  N.  Ed.  778. 

(2.)  The  statute  is  unconstitutional,  because  it  relates  to 
at  least  four  different  subjects,  only  two  of  which  are  ex- 
pressed in  the  title. 

COLEMAN,  J. — The  defendants  were  arrested  for  a 
violation  of  the  act  of  February  18th,  1891,  pp.  1072-1084, 
entitled,  "An  act  to  regulate  the  planting  and  taking  of 
oysters  in  the  waters  of  this  State."  Upon  habeas  corpus 
proceedings  the  defendants  were  discharged,  the  court 
nolding  that  the  act  of  the  legislature  was  unconstitutional 
and  void,  as  contravening  the  third  sub-division  of  the 
eighth  section  of  Article  I  of  the  Constitution  of  the 
United  States,  which  provides,  that  Congress  shall  have 
power  "to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  Tribes." 

Sections  1  and  2  of  the  act  of  the  legislature  under  con- 
sideration read  as  follows :  Section  1.  "That  the  title 
to  and  property  in  all  oysters  in  the  waters  of  this  State, 
whether  upon  public  reefs  or  in  so  called  private  beds,  or 
whether  the  same  be  transplanted  by  riparian  proprietors 
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under  authority  of  law  or  otherwise,  or  whether  the  same 
be  a  growth  from  natural  deposit,  is,  and  shall  remain  in 
the  State,  until  such  title  shall  be  divested  in  manner  and 
form  as  herein  authorized  or  provided."  Section  2.  "That 
a  license  is  hereby  given  to  resident  citizens  of  the  State 
of  Alabama  to  catch  and  take  oysters,  the  property  of  the 
State,  from  the  public  reefs,  or  from  private  beds  planted 
and  owned  by  them,  or  in  which  they  have  secured  an  interest, 
or  permission  from  the  proprietor  thereof  to  take  such 
oysters,  upon  the  terms  and  conditions,  and  subject  to  the 
restrictions  and  regulations  hereinafter  set  forth  and  enacted ; 
but  no  person  or  persons  not  a  resident  of  the  State  of  Alabama 
is  or  shall  be  authorized  to  take  or  transport  any  such  oysters 
from,  in  or  through  any  of  the  waters  ol  the  State  of  Ala- 
bama ;  and  it  is  unlawful  for  any  person,  whether  a  citizen 
of  the  State  of  Alabama  or  of  any  other  State  or  country,  to 
ship  beyond  the  limits  of  this  State  any  oysters  taken  from 
the  waters  of  this  State  while  the  same  are  in  the  shells  ; 
Provi(kd,  that  between  the  middle  of  December  and  the 
middle  of  January,  oysters  in  the  shells  may  be  shipped  in 
barrels  by  railroad  to  other  States ;  and  provided  further^ 
that  such  oysters  in  the  shell  may  be  shipped  bona  fide  from 
auj  point  in  the  State  of  Alabama  to  any  other  point  in 
said  State,  by  the  lines  of  transportation  which  lie  partly 
within  and  partly  without  the  State  of  Alabama;  and  pro- 
vided further,  that  any  resident  citizen  of  the  State  of  Ala- 
bama who  shall  lawfully  take  any  oysters  from  the  tide- 
waters of  this  State,  as  in  this  act  authorized,  shall  have  a 
qualified  interest  or  property  in  the  oysters  so  lawfully 
taken  while  in  the  shell,  wliich  he  may  sell  and  transfer  to 
any  other  person  within  the  limits  of  the  State  of  Alabama; 
and  after  said  oysters  have  been  shelled  within  the  State  of 
Alabama,  such  lawful  taker  or  his  assigns,  as  the  case  may 
be,  shall  be  vested  with  all  of  the  State  s  property  and  title 
in  and  to  said  oysters,  and  shall  have  the  right  to  sell  such 
oysters  and  shells,  or  shij)  the  same  beyond  the  limits  of 
this  State,  without  restriction  or  reservation ;  Provided  fur- 
ther, that  in  case  of  any  infringement  of  the  foregoing  quali- 
fied interest  in  said  taker  of  oysters,  said  taker  may,  in  his 
own  name,  maintain  an  action  against  the  wrong-doer, 
either  in  case  or  trover  as  may  be  proper  ;  and  in  case  of 
larceny,  or  other  public  offense  concerning  such  oysters, 
while  in  the  hands  of  a  lawful  taker,  the  ownership  thereof 
shall  be  averred  in  such  taker  or  possessor,  when  by  law  it 
shall  be  necessary  to  aver  ownership," 
We  deem  it  unnecessary  to  set  out  the  whole  act 
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The  principles  of  law  applicable  to  the  facts  of  the  cases 
before  ns  do  not  call  for  a  discussion  or  adjudication  of  that 
clause  of  section  2  which  relates  to  the  shipment  of  oysters 
in  the  barrel  by  railroad,  from  the  middle  of  December  to 
the  middle  of  J anuary,  or  that  clause  which  permits  trans- 
portation by  lines  which  lie  partly  without  the  State. 
Jones  V.  Blacky  48  Ala.  540.  The  ajgreed  facts  are,  that  the 
oysters  were  taken  and  shipped  in  the  shell  beyond  the 
limits  of  the  State,  by  the  defendants,  in  the  month  of 
September,  in  sailing  vessels  ;  that  Harrub  was  a  citizen  of 
Alabama,  and  Melvin  a  citizen  of  the  State  of  Mississippi  ; 
and  that  both  were  guilty  of  a  violation  of  the  statute.  The 
question  involved  is  as   to   the   constitutionality  of  the  act. 

The  first  question  we  will  consider  is  as  to  the  extent  of 
the  ownership  and  control  of  the  State  of  Alabama  in  and 
over  the  oyster-beds  and  oysters  within  her  territorial 
limits. 

In  the  case  of  Martin  v.  Lessee  of  IVaddell^  16  Peters,  411, 
Chief-Justice  Taney  declares,  as  a  general  principle,  "When 
the  Revolution  took  place,  the  people  of  each  State  became 
themselves  sovereign;  and  in  that  character  hold  the  absolute 
right  to  all  their  navigable  waters,  and  the  soils  under  them, 
for  their  own  common  use,  subject  only  to  the  rights  since 
surrendered  by  the  Constitution  to  the  General  Government." 

In  the  case  of  Smith  v,  Maryland,  18  How.  (U.  S.)  71,  the 
Question  was  as  to  the  constitutionality  of  an  act  of  the 
otate  of  Maryland,  which  was  entitled  an  "Act  to  prevent 
the  destruction  of  oysters  in  the  waters  of  this  State. '  The 
court  laid  down  tnis  principle  :  "But  this  soil  is  held  by 
the  State  not  only  subject  to,  but  in  some  sense  in  trust  for, 
the  enjoyment  of  certain  public  rights,  among  which  is  the 
common  liberty  of  taking  fish,  as  well  shell-nsh  as  floating 
fish.  The  State  holds  the  propriety  of  this  soil  for  the 
conservation  of  the  public  rights  of  fishery  thereon,  and 
may  regulate  the  modes  of  that  enjoyment,  so  as  to  prevent 
the  destruction  of  the  fishery.  In  other  words,  it  may 
forbid  all  such  acts  as  would  render  the  public  right  less 
valuable,  or  destroy  it  altogether.  This  power  results 
from  the  ownership  of  the  soil,  from  the  legislative  juris- 
diction of  the  State  over  it,  and  from  its  duty  to  preserve 
unimpaired  those  public  uses  for  which  the  soil  is  held." 

In  the  case  of  McCready  v.  Virginia,  94  U.  S.  391,  the 
foregoing  principles  were  re-affirmed,  and  the  court  went 
further  and  declared :  "The  title  thus  held  is  subject  to 
the  paramount  right  of  navigation,  the  regulation  of  which, 
in  respect  to  foreign  and  inter-state  commerce^  has  been 
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granted  to  the  United  States.  There  has  been,  however, 
no  such  grant  of  power  over  the  fisheries.  These  remain 
under  the  exclusive  control  of  the  State,  which  consequently 
has  the  right,  in  its  discretion,  to  appropriate  its  tide- 
waters and  their  beds  to  be  used  by  its  people  as  a  common 
for  taking  and  cultivating  fish,  so  tar  as  may  be  done  with- 
out obstructing  navigation.  Such  an  appropriation  is,  in 
effect,  nothing  more  than  regulation  of  the  use  bv  the 
people  of  their  common  property.  .  .  It  is  in  fact  a 
propertv  right,  and  not  a  mere  privilege  or  immunity  of 
citizenship.  ...  It  does  not  belong  of  right  to  the 
citizens  of  all  free  governments,  but  only  to  the  citizens  of 
Virginia.  They,  and  they  alone,  owned  the  property  to  be 
used,  and  they  alone  had  the  power  to  dispose  of  it  as  they 
saw  fit  .  .  .  The  8tate  may  by  appropriate  legislation 
confine  the  use  of  the  whole  to  its  own  people  alone." 

In  the  case  of  Haney  v.  Gompton,  36  If.  J.  Law,  522,  it 
was  said  :  "But  it  can  not  with  any  propriety  be  said,  that 
a  statute  which  simply  prohibits  non-residents  on  board  a 
vessel  from  subverting  the  soil  of  the  State,  and  carrying 
away  her  property,  or  that  of  her  grantees,  leaving  such 
vessel  to  pass  and  repass,  and  go  whithersoever  those  in 
charge  of  lier  may  desire,  is  a  regulation  of  commerce  with 
foreign  nations  or  among  the  States.    It  is  a  law  for  the 

1)rotection  of  property — at  most,  an  internal  police  regU- 
ation,  entirely  within  the  competency  of  tlie  State  to 
adopt;  and  it  is  not  perceived  tnat  it  can  by  possibility 
interfere  with  commerce  in  the  sense  in  which  that  word 
is  used  in  the  Federal  Constitution." 

In  Manchester  v.  Mmsojchusetia,  139  U.  S.  259,  the  court 
reaffirmed  the  principle  declared  in  the  case  of  McCready 
V.  Virginia,  supra ;  and  the  same  principle  is  announced 
in  Dunham  v.  Lamphere,  3  Gray,  268. 

We  think  it  clearly  established,  that  the  people  of  Ala- 
bama own  absolutely  the  oyster-beds  and  oysters  in 
question,  and  that  it  is  a  property  right,  as  complete 
and  perfect  as  that  held  to  any  other  property.  As  was 
said  oy  Chief- Justice  Waite  in  McCready  v.  Virginia,  94  U. 
S.,  sujyi\t,  "the  principle  is  not  different  from  the  planting 
of  corn  upon  dry  land."  We  think  it  further  settled,  that 
the  people  of  Alabama,  through  its  legislature,  alone 
have  the  power  to  dispose  of  their  property  rights  in 
their  oyster-beds  and  oysters;  and  if  they  see  proper, 
may  dispose  of  them  to  their  ovn  people  only.  ,  It  is 
further  settled,  that  the  legislature  has  ample  authority  to 
adopt  all  precautions  aud  regulations  deemed  desirable  or 
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necessary  for  the  preservation  and  increased  production  of 
its  fisheries. 

That  the  power  of  Congress  to  regulate"  commerce  with 
foreign  nations,  among  the  several  States,  and  with  the 
Indian  tribes,  is  unlimited  and  exclusive  of  the  power  of  the 
State,  is  settled  law.  Any  statute  of  a  State  not  authorized 
by  Congress,  which  in  any  way  obstructs  or  interrupts  free 
navigation,  or  restricts  or  burdens  any  commodity  which  is 
an  article  of  inter-state  commerce,  must  be  declared  null 
and  void. — Tiernan  v.  Binker,  102  U.  S.  125  ;  Tel  v.  Texas, 
105  U.  S.  460 ;  Brimmer  v.  Behman,  138  U.  S.  78 ;  Leisy  v. 
Hardin,  135  U.  S.  109. 

To  constitute  commerce,  there  must  be  traffic  and  inter- 
course, and  to  constitute  inter-state  commerce,  there  must 
be  traffic  and  inter-state  intercourse— an  "intermingling" 
between  different  JStates.  As  Mr.  Chief-Justice  Marshall 
says  in  the  case  of  Gibbans  v.  O^den,  9  Wheaton,  1,  "Com- 
prehensive as  the  word  ^amoiig*  is,  it  may  very  properly  be 
restricted  to  that  commerce  which  concerns  more  States 
than  one.  .  .  The  completely  internal  commerce  of  a 
State  may  be  considered  as  reserved  to  the  State  itself." 
We  understand  this  great  case  to  distinctly  recognize  the 
absolute  power  and  control  of  tne  State  upon  subjects  with- 
in its  territorial  jurisdiction  which  are  not  articles  of  foreign 
or  inter-state  commerce. 

The  case  of  Coe  v.  Errd,  116  U.  S.  517,  decides  an  impor- 
tant principle  as  to  the  right  of  the  State  to  tax  its  products, 
idthough  the  owner  may  intend  them  for  exportation,  and 
although  they  may  be  in  process  of  preparation  for  expor- 
tation at  the  time  of  the  assessment  of  the  tax ;  but  the 
case  is  important  in  the  present  connection  in  determining 
that  "there  must  be  a  time  when  they  [the  products]  ceased 
to  be  governed  exclusively  by  the  domestic  law,  and  began 
to  be  governed  and  protected  by  the  national  law  of  com- 
merciS  legislation;"  quoting  from  the  case  of  The  Daniel  BaU, 
10  Wall.  565,  as  follows :  "Whenever  a  commodity  has 
begun  to  move  as  an  article  of  trade  from  one  State  to 
another,  commerce  in  that  commodity  between  the  States 
has  commenced.''  But  that  movement,  says  the  court, 
"does  not  begin  until  the  article  has  been  shipped  or  started 
for  transportation  from  one  State  to  another."  Carrying 
it  from  the  farm  or  forest  to  the  depot  is  only  an  interior 
movement  of  the  property,  and  although  it  may  be  for  the 
purpose  of  exportation,  this  is  no  part  of  the  exportation 

If  the  statute  of  Alabama  under  consideration  militates 
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against  any  of  these  well  established  principles,  in  regard  to 
inter-state  commerce,  it  must  yield  to  the  dominant  suprem- 
acy of  the  Federal  Constitution.  We  do  not  understand 
the  power  vested  in  Congress  to  regulate  inter-state  com- 
merce gives  it  power  over  domestic  commerce,  or  authorizes 
it  to  regulate  the  commerce  between  the  citizens  of  the 
same  State,  or  different  parts  of  the  same  State.  This 
power  belongs  to  the  several  States,  and  is  exclusive  of  the 
power  of  Congress.  If  the  State  of  Alabama  should  attempt 
Dy  legislation  to  tax  or  burden  or  restrict  the  shipment  of 
oysters  from  the  State  of  Mississippi  or  other  States,  such 
legislation  would  be  unconstitutional ;  or,  if  the  State  of 
Alabama  should  attempt  to  impose  similar  or  other  con- 
ditions upon  the  shipment  of  any  articles  of  inter-state 
commerce  from  this  State  to  another  State,  that  would  be 
an  interference  with  the  law  of  inter-state  commerce,  which 
power  alone  is  vested  in  Congress.  To  constitute  inter- 
state commerce,  however,  as  we  have  said,  there  must  be  an 
article  or  commodity  the  subject  of  commerce  and  destined 
to  pass  from  one  State  to  another. 

These  authorities  do  not  militate  against,  but  recognize  the 
power  of  the  State  to  confine  the  use  of  the  oyster  to  its 
own  citizens,  and  to  regulate  its  shipment  and  disposition 
within  its  borders  for  their  use.  This  would  be  domestic 
commerce,  as  distinguished  from  inter-state  commerce. 
Neither  do  we  understand  the  power  of  Congress  to  regulate 
inter-state  commerce  in  any  waj  interferes  with  or  restricts 
the  right  of  the  State  to  prohibit  its  own  property,  to  which 
it  has  an  exclusive  title,  from  becoming  an  article  or  com- 
modity of  inter-state  commerce. 

In  the  same  line  may  be  cited  the  case  of  Ainer,  Expr. 
Co.  V,  People,  24  N.  E.  Eep.  758.  The  statute  of  Illinois 
for  the  protection  of  game  permitted  the  killing  of  game- 
birds  for  two  months  in  the  year.  The  statute  forbade  the 
sale  of  the  game-birds  at  any  time,  and  made  it  unlawful, 
under  a  penalty,  for  any  carrier  or  corporation  knowingly 
to  receive  and  transport  or  convey  them  beyond  the  State 
for  sale.  Under  the  act,  at  the  proper  time,  a  person  was 
permitted  to  kill  game  for  his  own  use,  but  not  to  ^o  upon 
the  market  as  an  article  of  commerce.  The  constitutionality 
of  the  act  was  upheld,  the  court  declaring,  "the  ownership 
was  in  the  people  of  the  State.  This  being  so,  it  necessarily 
follows  that  the  legislature  had  the  right  to  permit  persons 
to  kill  or  take  game  upon  such  terms  and  conditions  as  its 
wisdom  might  dictate,  and  that  the  person  killing  game 
might  have  such  property  interest  in  it,  and  such  onfy,  as 
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the  legislature  might  confer.  The  legislature  never  con- 
ferred an  absolute  property  in  quail  upon  the  person  who 
might  kill  the  same."  It  was  held  that  the  discretion  of  the 
legislature  in  making  rules  and  regulations  for  the  preser- 
vation and  protection  of  the  game-birds  was  not  subject  to 
judicial  control. 

The  property  rights  of  the  oysters  being  in  the  State  ex- 
clusively, and  the  legislature  having  full  authority  to  pro- 
hibit it  from  becoming  an  article  of  inter-state  commerce, 
and  to  reserve  the  oysters  for  the  sole  use  of  its  own  citizens, 
and  to  regulate  tne  sale  between  its  own  citizens  and 
between  different  parts  of  the  State;  the  question  arises, 
when  does  the  oyster,  under  the  statute,  become  an  article 
of  inter-state  commerce,  and  what  provision  of  the  statute 
attempts  to  burden,  restrict  or  control  it  after  it  has  this 
character.  The  first  section  explicitly  declares,  that  "the 
title  and  property  in  all  oysters  in  the  waters  of  this  State 
.  .  shall  be  divested  in  manner  and  form  as  herein 
authorized  and  provided."  That  this  is  a  valid  enactment, 
under  the  principles  of  law  declared  in  many  of  the  fore- 
going decisions,  can  not  be  questioned.  The  second 
section  gives  a  license  to  resident  citizens  to  catch  and 
take  oysters  the  property  of  the  State,  and  further  enacts 
that  "no  person  or  persons,  not  a  resident  of  the  State  of 
Alabama,  is  or  shall  be  authorized  to  take  or  transport  any 
such  oysters  from,  in  or  through  any  of  the  waters  of  the 
State  of  Alabama ;  aud  it  is  unlawful  for  any  person, 
whether  a  citizen  of  the  State  of  Alabama,  or  of  any  other 
State  or  country,  to  ship  beyond  the  limits  of  this  State 
any  oysters  taken  from  the  waters  of  his  State  while  the 
same  are  in  the  shells  ;  provided  that,  between  the  middle 
of  December  and  the  middle  of  January,  oysters  in  the  shell 
may  be  shipped  in  barrels  by  railroad  to  other  States,"  &c. 
That  the  State  has  the  right  to  license  its  own  citizens  to 
catch  and  take  oysters,  and  to  deny  to  citizens  of  another 
State  the  right  to  take  and  transport  them,  and  absolutely 
to  prohibit  the  shipment  of  oysters  beyond  the  limits  of  the 
State,  and  to  regulate  the  sale  of  them  within  its  own  limits, 
not  imposing  any  conditions  or  burdens  or  restrictions  upon 
the  oyster  as  a  commodity  after  it  has  entered  another 
State,  or  after  it  may  be  legally  delivered  in  this  State  for 
exportation  to  a  common  carrier,  or  ways  by  which  inter- 
state commerce  is  effected,  we  think  is  clearly  established 
by  the  following  authorities :  36  N.  J.  Law,  sintra ;  The 
Daniel  Ball,  10  Wall.  557;  Coe  v.  Lrrol,  116  tJ.  S.  517; 
Gibbons  v.  Ogden^  9  Wheat  1 ;  McCready  v.  Virginia^  94  U.  S. 
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supra  ;  Kidd  v.  Pearson,  128  U.  S.  1 ;  24  Fed.  Rep.  supra ; 
PhxZ  &  R.  R.  R.  V.  Pa.,  15  Wall.  250-2. 

If  the  State  has  the  power  to  })rohibit  the  exportation  of 
its  oysters  absolutely,  a  fortiori,  it  may  limit  the  shipment 
of  such  oysters  to  such  as  may  have  been  shelled.  If  the 
legislature  sees  proper,  as  a  means  to  prevent  the  exhaustion 
of  its  oyster-beds,  to  ^ant  to  the  takers,  who  can  only  be 
resident  citizens  of  the  State,  or  their  grantees  within  the 
State,  such  a  qualified  property  right  in  the  oyster  as  will 
permit  its  exportation  only  after  it  is  shelled,  where  is  the 
authority  to  judicially  control  this  discretion,  or  what  prin- 
ciple of  the  inter-state  commerce  law  is  violated  by  such  an 
enactment?  The  oyster  is  the  absolute  property  of  the 
State.  The  State  certainly  has  the  power  to  prevent  its  be- 
coming an  article  of  inter- state  commerce.  Until  it  be- 
comes an  article  of  inter-state  commerce,  Congress  has  no 
authority  or  control  in  the  premises.  The  State,  by  the 
statute  itself,  expressly  retains  the  title  to  the  ovsters,  and 
prohibits  their  shipment  beyond  the  State  until  shelled. 
Only  after  it  is  shelled  does  the  State  relincjuish  its  title, 
and  the  grantee  previously  having  but  a  qualified  interest, 
becomes  the  absolute  owner,  and  the  oyster  may  then  be- 
come an  article  of  inter-state  commerce.  When  shelled, 
and  the  State  has  parted  with  its  property  rights,  the  State 
no  longer  interferes  with  the  article.  The  owner  ships  it 
wherever  he  pleases,  and  by  whatsoever  transportation  he 
prefers. 

The  statute  no  where  interferes  with  or  obstructs  the  sail- 
ing of  the  vessels.  They  can  come  and  go  when  and  whith- 
ersoever those  in  control  see  Droper;  but  this  did  not 
authorize  them  to  subvert  the  soil  of  Alabama,  and  to  trans- 
port in  September  oysters  in  the  shells  from  the  reefs  of 
Alabama  to  other  States.  The  statute  expressly  prohib- 
ited ii 

The  vice  in  the  argument  of  the  defendant's  counsel  is  in 
assuming  that  the  oyster  in  the  shell  was  an  article  of  com- 
merce, when  in  fact  the  taker,  who  could  only  be  a  citizen 
of  the  State,  as  we  have  seen,  had  but  a  qualified  interest 
in  the  oyster,  and  which  he  could  dispose  of  only  in  the 
StAte.  It  would  be  unsound  reasoning  to  hold  that  the 
State  could  prohibit  absoluteljr  the  taking  of  its  oysters,  or 
confine  the  use  of  them  exclusively  to  its  own  citizens,  and 
yet  could  not  prevent  the  taker  from  shipping  them  beyond 
the  limits  of  tne  State.  If  the  statute  had  undertaken  to 
invest  the  taker,  or  his  grantee,  with  a  full  and  absolute 
property  right  and  title  to  the  oyster  in  the  shell,  so  as  to 
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invest  him  with  the  power  to  convert  it  into  an  article  of 
commerce,  and  liad  then  undertaken  to  prevent  its  shipment, 
or  burden  its  shipment  with  a  tax,  a  different  question  might 
arise.  That  is  not  the  case  here.  The  State  carefully 
guards  against  this  condition,  and  it  is  only  after  being 
shelled  can  it  be  said  that  the  oyster  has  become  an  article 
of  inter-state  commerce. 

These  conclusions  are  fully  sustained  by  the  reasonings 
and  principles  declared  in  the  case  of  Kidd  v.  Pearson, 
128  tJ.  S.,  supra,  in  which  Mr.  Justice  Lamar  discusses  at 
length  and  with  great  clearness  the  doctrine  of  inter-state 
commerce,  and  the  application  of  the  principles  stated  in 
Gihlnyris  v.  Ogden,  9  \Vheaton,  1,  and  Coe  v.  Lrrd,  116  U.  S. 
supra,  and  other  cases  cited  above. 

The  policy  of  the  legislature  in  making  provision  to  keep 
the  shells  within  the  State  might  be  based  upon  many  con- 
siderations. However,  this  court  is  not  called  upon  to  ad- 
judicate upon  the  policy  of  the  legislature,  and  we  will  not 
consider  this  view  further  than  to  make  the  following  cita- 
tions from  section  5,  volume  2,  U.  S.  Commission  of  Fish 
and  Fisheries,  564 :  "Besides  being  useful  for  making  roads, 
streets,  filling  wharves  and  lowlands,  and  making  lime,  the 
shells  are  of  great  utility  as  stools  for  new  oyster-beds,  as 
experiments  beginning  fifty  years  ago  have  demonstrated. 
.  .  .  These  and  other  minor  utilizations  are  disappearing, 
however,  along  the  northern  coast,  through  the  increased 
value  of  the  shells  to  spread  on  the  bottom  for  thp  founda- 
tion of  new  colonies,  as  has  been  explained;  and  before 
long,  no  doubt,  nearly  all  the  shells  accumulated  will  be 
saved  by  planters  for  this  purpose,  as  a  better  economy  than 
to  sell  them." 

When  tested  by  the  rule  declared  in  Balleniyne  v.  Wicker- 
sham,  75  Ala.  533,  the  statute  is  not  obnoxious  to  the  objec- 
tion that  it  contains  subjects  not  clearly  expressed  in  the 
title.  The  rule,  as  there  held,  is,  that  it  is  "sufficient  if 
they  [the  subjects]  are  all  referable  and  cognate  to  the  sub- 
ject expressed"  in  the  title. 

Our  conclusion  is,  that  the  act  is  not  unconstitutional,  and 
that  the  court  erred  in  its  judgment. 

Ee versed  and  remanded. 
Vol.  96. 
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Johnson  v.  Oehinigr  &  WiehL         \ 

Action  on  Common  County  for  Goods  Sold  and  Delivered. 

1.  SnU  of  persnnnl  propertu ;  want  of  iitU,  an  Me.riRf.  to  action  for 
purchase-money. — In  an  action  to  recover  the  price  of  personal  prop- 
erty^sold  and  delivered,  the  purchaser  remaining  in  undisturbed  pos- 
8e88inn,and  no  fraud  being  alleged,  a  want  of  title  in  the  vendor  is  no 
defense,  though  accompanied  with  an  offer  to  rescind  and  its  refusal. 

Appeal  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  Oehmig  &  Wiehl,  suing  as 
partners,  against  Henry  Johnson  and  L.  M.  Gordon,  and 
was  commenced  on  the  13th  December,  1888.  The  complaint 
contained  a  single  count,  which  claimed  $200  "due  by  ac- 
count for  goods,  wares  and  merchandise,  sold  by  plaintiffs 
to  defendants  on  or  about  30th  July,  1888."  The  defendants 
pleaded  (1)  "not  indebted,"  and  (2)  that  the  account  sued  on 
was  made  ifor  a  stationary  engine  and  set  of  mill  rocks  which 
defendants  bought  from  plaintiffs  at  the  agreed  price  of 
$300,  of  which  amount  $100  was  paid  in  cash ;  that  after 
said  purchase,  and  after  the  payment  of  said  $100,  defendants 
ascertained,  and  they  here  aver,  that  plaintiffs  had  no  title 
to  said  engine,  but  the  title  to  the  same  was  in  one  A.  B. 
Farquhar ;  that  said  engine  was  the  principal  inducement 
to  said  purchase,  and  before  defendants  ascertained  plaintiffs' 
want  ol  title  to  said  engine  they  had  made  very  valuable  im- 
provements on  said  engine ;  that  they  offered  to  rescind  said 
contract  after  they  ascertained  that  plaintiffs  had  no  title  to 
said  engine,  by  returning  to  them  all  the  property  purchased 
of  them,  if  they  would  pay  back  said  $100  and  the  value  of 
the  improvements  put  on  said  engine,  but  plaintiffs  refused 
to  do  this ;  and  defendants  aver  that  they  are  now  ready  to 
rescind  said  contract,  if  plaintiffs  will  pay  back  said  $100 
and  the  value  of  said  improvements;  and  further,  that 
plaintiffs  represented  to  defendants,  at  the  time  of  said  pur- 
chase, that  they  had  a  good  title  to  said  engine."  The  court 
sustained  a  demurrer  to  this  plea,  and  its  judgment  is  here 
assigned  as  error. 

Davis  &  Haralson,  for  appellants,  cited  Ogbuni  v.  Ogburn, 
3  Porter,  126;  Harris  v.  Roioland,  23  Ala.  644 
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L.  A.  DoBBS,  cordra,  cited  Brotvn  v.  Freeman,  79  Ala.  406 ; 
2  Benjamin  on  Sales,  §§  948,  1347. 

WALKEE,  J.— In  Ocjhurn  v.  Oghurn,  3  Porter,  126,  it  was 
held  that  the  vendee  of  personal  property  can  not,  while 
holding  possession  thereof,  defend  against  an  action  for  the 

furchase-money,  by  proof  of  want  of  title  in  the  vendor, 
n  the  course  of  the  opinion  in  that  case  it  was  said :  "We 
think  no  defense  can  be  made  to  an  action  for  the  purchase- 
money,  when  the  facts  relied  upon  to  make  it  would  not,  if 
the  parties  were  changed,  and  the  money  had  been  paid, 
enable  the  vendee  to  recover  it  back  for  the  breach  of  the 
warranty  of  title."  "The  defendants  would  not  be  entitled 
to  such  recovery  on  the  facts  stated  in  their  second  plea. 
In  an  action  by  a  vendee  of  personal  property  against  his 
vendor,  for  a  breach  of  warranty  of  title,  only  damages  for 
actual  loss  can  be  recovered.  T? he  plaintiff  in  such  an  action 
nrust  not  only  establish  that  his  vendor  is  without  title  to 
the  property  sold,  and  that  another  is  the  true  owner,  but 
also  that  he  has  restored  the  property  to  such  owner ;  that 
it  has  been  taken  from  him  under  compulsory  proceedings, 
or  that  he  has  parted  with  monev  or  property  in  consequence 
of  a  judgment  obtained  against  him,  or  voluntarily  in  answer 
to  a  claim  made  for  the  property. — 0*Brien  i\  Jones,  91  N.  Y. 
193.  In  Harris  v.  Boivland,  23  Ala.  644,  the  property  sold 
had  been  recovered  on  the  adverse  title.  No  such  state  of 
facts  is  shown  by  the  second  plea  in  this  case.  It  is  not 
averred  that  the  defendants  have  in  any  way  been  disturbed 
in  their  possession  of  the  j)roperty.  If  that  possession  re- 
mains undisturbed,  their  title  will  be  perfected  by  lapse  of 
time.  If  a  paramount  title  is  asserted,  the  plaintiffs  may 
settle  with  the  adverse  claimant,  or  they  will  be  answerable 
in  damages  on  their  warranty  of  title,  if  the  defendants  shall 
be  required  to  deliver  up  the  property  in  response  to  a 
claim  by  one  who  may  prove  to  De  the  true  owner.  So  long 
as  the  vendee  of  personal  property  remains  in  undisturbed 
possession,  he  can  not  recover  damages  in  an  action  on  an 
implied  warranty  of  title,  or  set  up  want  of  title  in  his  ven- 
dor as  a  defense  to  an  action  for  the  purchase-money,  unless 
there  were  fraudulent  representations  made  by  the  vendor 
in  regard  to  the  title.  Such  a  vendee  in  peaceable  posses- 
sion has  nothing  substantial  to  complain  of  in  the  fact  that 
his  vendor  was  not  the  true  owner  of  the  property.  When 
nothing  more  is  shown  than  that  he  may  suffer  foss  in  the 
future,  in  consequence  of  the  outstanding  claim  to  the  prop- 
erty, he  must  rely  upon  his  warranty,  and  he  can  not  sue 
Vol.  96, 
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thereon  until  he  has  suffered  damage  because  of  its  breach. 
Ca^se  V,  Holly  35  Am.  Dec.  605,  and  note ;  Sumner  v.  Gray, 
33  Am.  Dea  39;  Bart  v.  Dewey,  100  lb,  482,  and  note; 
2  Benjamin  on  Sales  (Corbm^s  Ei),  §§  948  and  1347,  and 
notes.  There  was  no  error  in  sustaining  the  demurrer  to 
the  second  plea. 
AflSrmed. 


Sibley  v.  Alba. 


95  191 

tl»  684 

as  191 

134  210 


Bill  in  Equity  for  Partition  of  Lanvds.  ^'»  gg^ 
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1.  Ckamperious  contract. — Champerty  is  a  good  defense  to  an  action 
founded  on  the  champertous  contract,  and  may  be  claimed  by  de- 
murrer or  answer,  as  the  facts  may  or  may  not  appear  on  the  face  of 
the  bill  or  complaint  ;  but  a  stranger  to  the  contract  can  not  set  up 
the  champerty  in  defense  of  an  action  by  a  third  party  to  enforce 
rights  acquired  under  it. 

2.  Adverse  posaenn'mj  an  between  tenants  in  common, — The  possession 
of  land  by  one  tenant  in  common  is  not  adverse  to  his  co-tenant, 
unless  an  actual  ouster  is  shown,  or  facts  which  the  law  deems 
equivalent  to  an  ouster. 

8,  Inanition  ;  claim  of  adverse  possession  ;  issue  at  law,— In  a  suit  for 
the  partition  of  land  between  tenants  in  common,  if  the  defendant 
claims  adverse  possession  of  the  entire  tract,  this  does  not  oust  the 
jurisdiction  of  the  court,  but  requires  a  suspension  of  the  proceedings 
until  the  question  of  disputed  ownership  can  be  settled  on  an  issue 
made  up  and  submitted  to  a  jury. 

4.  Conveyance  of  lands  adversely  held. — A  conveyance  of  lands 
adversely  held  is  void  as  against  the  adverse  possessor  and  those 
claiming  under  him  ;  but  this  principle  does  not  apply  to  a  purchaser 
at  a  judicial  sale,  even  though  he  is  the  plaintiff  in  the  judgment  or 
process. 

5.  Payment  of  morigagr  debt  ;  conclusiveness  of  decree  of  foreclosure. 
Payment  of  the  mortgage  debt  is  a  complete  defense  to  a  suit  for 
foreclosure  ;  but,  if  the  heirs  and  administrator  are  made  parties  to 
the  foreclosure  suit,  and  neither  of  them  interposes  that  defense,  the 
decree  is  conclusive  evidence  that  the  debt  is  unpaid,  unless  the  heirs 
can  successfully  impeach  it  on  the  ground  of  fraud  and  collusion 
between  the  administrator  and  the  mortgagee  or  his  assignee,  who 
also  became  the  purchaser  at  the  sale  under  the  decree. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Wm.  H.  Tayloe. 

The  bill  in  this  case  was  filed  on  the  6th  October,  1890, 
by  Origen  S.  Sibley  against  Peter  F.  Alba,  and  sought 
partition  of  a   certain  tract  of  land  of  which   the   corn- 
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plainant  claimed  to  own  an  undivided  one-half  interest,  and 
alleged  that  the  defendant  was  seized  of  the  other  half  as 
tenant  in  common  with  him.  The  bill  contained  an  alle- 
gation in  these  words  :  "Tour  orator  shows  that  his  title 
to  the  said  undivided  one  half  of  said  lands  is  derived  as 
follows  :  James  H.  Duvall,  being  seized  of  an  indefeasible 
estate  in  fee  simple  in  and  to  said  undivided  one-half  interest 
in  and  to  said  lands,  on  the  6th  October,  1869,  did  convey 
the  same  to  A.  H.  Brown,  then  doing  business  under  the 
name  of  A.  H.  Brown  &  Co.,  by  deed  of  mortgage  to  secure 
an  indebtedness  of  $2,500 ;  which  said  mortgage,  said 
mortgage  indebtedness,  and  the  undivided  one  half  in  and 
of  said  lands,  were,  on  the  10th  November,  1888,  assigned 
and  conveyed  to  your  orators  by  the  executors  of  the  last  will 
of  said  A.  H.  Brown,  then  deceased;  whereupon  your 
orator  exhibited  his  bill  in  this  court,  in  the  cause  entitled 
Oriqen  SiUey  v.  E.  S.  Barries,  administrator,  et  al,,  being  No. 
4762  on  the  docket  of  this  court,  praying  for  a  foreclosure 
and  sale  of  the  said  premises.  In  said  cause  such  pre- 
ceedings  were  had  that  the  undivided  one-half  interest  in 
said  lands  was  sold  by  the  register  under  the  decree  of  the 
court  to  your  orator,  and  the  register  has  made  and  exe- 
cuted to  him  a  deed  of  conveyance  of  said  undivided  half 
interest  in  said  lands  which  had  been  of  said  James  A. 
Duvall.  The  record  and  proeeedings  in  said  cause  No,  4762 
on  the  docket  of  this  court  are  here  referred  to,  and  made  a  part 
of  this  bilir  * 

The  defendant  demurred  to  the  bill,  assigning  as  grounds 
of  demurrer,  (1)  because  it  shows,  by  reference  to  the  record 
of  case  No.  4752,  that  E.  S.  Barnes  is  in  fact  interested  in 
the  suit  with  said  Sibley,  and  he  is  not  named  as  a  com- 
plainant ;  (2)  because  it  shows  that  said  mortgage  was  paid 
and  satisfied  before  it  was  purchased  by  complainant ;  (3) 
because  it  seeks  to  assert  rights  acquired  by  complainant 
under  a  contract  which  is  shown  to  be  champertous  ;  (4) 
because  it  shows  that  defendant  was  in  adverse  possession 
of  the  land,  under  claim  of  ownership,  at  the  time  of  com- 
Dlainant's  alleged  purchase  under  the  mortga^^e.  On  the 
nling  of  this  demurrer,  the  complainant  amenaed  his  bill 
by  striking  out  the  italicized  words  above  set  out ;  and  the 
defendant  then  withdrew  his  demurrer,  and  filed  four  pleas 
in  bar,  in  substance  as  follows : 

Plea  No.  1.  The  court  ought  not  to  take  cognizance  of 
said  bill,  "because  the  said  suit  is  founded  on  and  grows 
out  of  a  certain  contract  tainted  with  champerty  and  main- 
tenance, to  which  the  said  complainant  was  and  is  a  party, 
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and  which  he  is  now  attempting  by  this  bill  to  execute  and 
enforce.  Said  contract  is  as  follows :  In  the  year  1888, 
one  Edward  S.  Barnes,  who  makes  a  business  of  searching 
the  records  of  Mobile  county,  discovered  thereon  an  ancient 
mortgage  executed  on  the  6th  of  October,  1869,  by  one 
James  Duvall  to  secure  to  A.  H.  Brown  &  Co.,  of  Zanesville, 
Ohio,  the  payment  of  a  debt  of  $2,500,  not  evidenced  by 
notes,  but  payable  in  installments,  one  half  on  the  6th  of 
October,  1870,  and  one  half  on  the  6th  October,  1871.  As 
soon  as  the  said  Barnes  made  this  discovery,  he  at  once 
began  a  search  for  the  executors  of  A.  H.  Brown,  who 
composed  the  firm  of  A.  H.  Brown  &  Co.,  who  were  found 
in  Zanesville,  Ohio,  and  in  New  York.  In  this  wise  the 
said  executors  were  informed  of  the  existence  of  such 
mori^age,  of  which  they  did  not  know,  and  which  they 
had  not  counted  as  an  asset  of  said  Brown's  estate. 
Finally,  after  some  investigation,  which  disclosed 
the  fact  that  in  1873  said  mortgage  had  been  put 
in  the  hands  of  the  law  firm  of  Anderson  &  Bond  of  Mobile 
for  collection,  and  upon  their  docket  the  entry  was  made, 
*  Self  led  between  fJie  parties  ;'  the  said  executors  agreed  to  sell 
and  assign  said  mortgage,  which,  if  unpaid,  then  amounted 
to  nearly  $6,000,  to  said  E  S.  Barnes,  for  the  nominal  sum 
of  one  hundred  and  fifty  dollars.  After  the  terms  of  said 
sale  were  arranged  between  said  executors  and  the  said 
Barnes,  the  last  named  found  himself  unable  to  raise  said 
sum.  Thereupon  the  said  Barnes  went  to  his  brother-in- 
law,  Origen  Sibley,  the  said  complainant,  and  induced  him 
to  advance  said  sum  of  one  hundred  and  fifty  dollars,  upon 
the  following  terms  and  conditions  :  it  was  agreed  that  the 
said  Sibley  should  advance  said  sum,  and  take  an  assign- 
ment of  said  mortgage  from  said  executors,  and  then  file  a 
bill  in  his  own  name  for  the  foreclosure  of  the  same  ;  with 
the  further  agreement  that  the  profit  and  fruit  of  said 
suit  should  be  equally  divided  between  said  Sibley  and 
Barnes.  In  accordance  with  said  agreement,  the  said  Sibley 
did  on  February  18fch,  1889,  file  a  bill  to  foreclose  said 
mortgage  in  this  court  in  cause  No.  4762,  and  to  that  bill 
the  said  E.  S.  Barnes  was  made  a  party  defendant,  as  the 
administrator  of  said  Jas.  H.  Duvall,  who  had  died  before 
said  bill  was  filed.  In  said  suit,  which  was  conducted  ex 
^  parte,  and  by  collusion  between  the  said  Sibley  and  the 
said  Barnes,  a  decree  of  foreclosure  was  finally  rendered, 
subjecting  the  one  undivided  half  interest  in  the  certain 
lands  sought  to  ba  partitioned  in  this  suit  to  said  pretended 
mortgage  ;  and  at  the   foreclosure  sale  the  said  Sibley  be- 
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came  the  purchaser,  for  a  sum  nearly  equal  *o  what  the 
said  preteuaed  mortgage  was  claimed  to  be  at  that  time. 
Defendant  avers  that  said  purchase  was  made  in  accordance 
with  said  original  champertous  agreement,  and  in  order  to 
enable  said  Sibley  to  nle  a  new  bill  for  the  purpose  of 
partition ;  and  defendant  avers  that  the  present  bill  is  now 
filed  in  accordance  with  said  original  illegal  agreement  betiveen 
the  said  Sibley  and  the  said  Barnes,  with  the  motive  and  pur- 
pose of  carrying  out  the  said  original  agreement,  in  order 
to  divide  the  fruit  of  said  purchase  between  the  said  Sibley 
and  said  Barnes.  And  defendant  avers  that  the  sole  and 
only  title  set  up  in  this  present  suit  is  the  fruit  of  said 
original  agreement  which  the  bill  in  No.  4762  was  filed  to 
execute  in  part." 

Plea  No.  2.  "In  August,  1877,  this  defendant  went  into 
adverse  possession  of  the  undivided  one-half  interest  in 
the  lands  claimed  by  complainant  in  this  suit,  and  was 
claiming  said  half  interest  adversely  to  all  the  workl  during 
the  remainder  of  said  year,  1877,  and  during  the  time  that 
has  since  transpired,  and  is  now  holding  the  same  adversely. 
While  this  defendant  was  in  such  adverse  possession  of 
such  half  interest,  the  said  Sibley  and  Barnes  were  informed 
of  the  fact,  and  purchased  said  pretended  mortgage  from 
said  executors  with  knowledge  that  said  half  interest  which 
it  pretended  to  cover  was  held  adversely  ;  and  before  said 

Surchase  was  fully  completed,  the  said  Sibley  and  Barnes 
eclared  the  fact  that  tne  validity  of  said  mortgage  would 
be  bitterly  fought,  and  they  expressed  to  said  executors 
the  fact  that  it  would  be  necessary  for  them  to  carry  on 
litigation  in  order  to  enforce  said  mortgage  against  such 
party  holding  and  claiming  such  interest  adversely." 

Plea  No.  3.  "That  said  mortgage  made  by  J.  H.  Duvall 
on  the  6th  of  October,  1869,  and  which  the  said  bill  in  No. 
4762  was  filed  to  foreclose,  became  due  on  the  6th  of 
October,  1871 ;  that  to  said  bill  of  foreclosure  this  defendant 
was  not  a  party  at  the  time  the  decree  establishing  the  ex- 
istence 01  said  mortgage  was  made ;  that  from  tne  time 
of  the  maturity  of  said  mortgage  debt  on  the  6th  of  October, 
1871,  up  to  the  filing  of  the  present  bill  on  the  6th  of 
October,  1890 — a  period  of  nineteen  years — no  payment  of 
interest,  or  otherwise,  was  ever  made  on  account  of  said 
mortgage,  so  far  as  the  evidence  in  said  pretended  foreclosure 
suit  showed.  Defendant  further  avers  that,  from  the 
evidence  taken  in  said  foreclosure  suit  by  said  complainant, 
it  appeared  from  the  testimony  of  the  executors  of  the  said 
A-  H.  Brown  that  his  books  failed  to  show  any  indebted- 
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ness  from  said  J.  H.  Duvall  to  said  Brown  at  the  time  of  his 
death.  Defendant  avers  that  it  further  appeared  from  the 
evidence  and  admissions  in  said  cause  that,  as  far  back  as 
the  year  1873,  the  said  Brown  had  placed  said  mortgage  in 
the  hands  of  the  law  firm  of  Anderson  &  Bond,  of  Mobile, 
for  foreclosure,  and  as  security  for  the  costs  of  said  suit 
deposited  in  their  hands  the  sum  of  $100.  The  docket  of 
said  firm  failed  to  show  that  said  suit  was  ever  brought ; 
on  the  contrary,  the  said  docket  showed,  opposite  said 
cause,  the  following  entry :  ^Settled  bettveen  the  parties.^ 
Defendant  avers  that  said  mortgage  was  settled  between 
the  original  parties  thereto,  and  paid  and  satisfied,  long 
before  the  pretended  sale  or  assignment  from  the  executors 
of  said  Brown  to  said  Sibley  and  Barnes,  and  said  mortgage 
was  not  an  existing  security  when  said  foreclosure  bill  in 
No.  4762  was  filed." 

Plea  No.  4.  "Complainant  should  not  be  permitted  to  ^o 
further  in  said  cause  until  the  said  Edward  S.  Barnes,  his 
co-partner  in  the  original  illegal  agreement,  and  equally 
interested  with  him  in  the  subject-matter  of  this  suit,  shall 
be  made  a  party  thereto,  either  as  complainant  or  defendant" 

The  cause  being  submitted  for  hearing  on  these  pleas, 
the  chanceller  held  the  third  plea  sufficient,  apd  the  others 
insufficient  The  complainant  appeals  from  this  decree, 
and  assigns  as  error  the  ruling  on  tne  third  plea ;  and  there 
are  cross-assignments  of  error  by  the  defendant,  JEounded  on 
the  ruling  as  to  the  insufficiency  of  the  other  pleas. 

R  P.  Deshon,  for  appellant — (1.)  The  first  plea  does  not 
show  a  champertous  contract,  as  now  recognized  in  Ala- 
bama.— Gilman  v.  Jones,  87  Ala.  701;  Ware's  AdrrCr  v.  Rus- 
sea,  70  Ala.  174;  P.  &  M.  Ins.  Co.  v.  TunstaR,  72  Ala.  148. 
See,  also.  Story's  Equity,  §§  1039-50;  1  Greenl.  Cruise,  1119- 
20;  1  Jones  on  Mortgages,  §§  788,  813;  2  Ih.  §  1377.  If  the 
contract  were  champertous,  the  defendant  can  not  take  ad- 
vantage of  it  in  this  suit  (2.)  Adverse  possession  of  the 
premises  is  no  bar  to  a  suit  for  partition. — McMath  v.  Debar- 
delaben,  75  Ala.  68.  Judicial  sales  are  exceptions  to  the 
general  rule,  which  holds  conveyances  of  land  adversely 
held  to  be  void. — Humes  v.  Bernstein,  72  Ala.  546.  (3.)  The 
third  plea  is  not  a  plea  of  payment,  nor  do  the  facts  stated 
raise  a  presumption  of  payment  The  natural  conclusion 
from  the  facts  stated  is,  that  an  extension  of  time  was 
granted,  and  the  papers  were  withdrawn  from  the  hands  of 
the  lawyers  on  that  account  No  presumption  of  payment 
arises  until  the  lapse  of  twenty  years.     (4.)  Barnes  is  not  a 
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necessary  party  to  this  suii — Dawson  v.  Burruft,  73  Ala.  111. 
(5.)  The  several  pleas  are,  in  substance  and  effect,  assign- 
ments of  error  on  tne  decree  of  foreclosure,  and  seek  to  raise 
questions  which  are  concluded  by  that  decree. —  Otis  v.  Mc- 
Millan, 70  Ala.  58;  Bailey  v.  Timfterlake,  74  Ala.  225;  ZeA- 
man,  Durr  &  Co.  v.  Shook,  69  Ala.  491 ;  93  N.  Y.  216 ;  69  Am. 
Dec  178.  (6.)  The  defendant  was  not  made  a  party  to  the 
foreclosure  suit,  and  properly  so. — Randle  v.  Boyd,  73  Ala. 
286 ;  McHan  v.  Ordway,  82  Ala.  283 ;  Hambrick  v.  Russell, 
86  Ala.  199.  His  rights  are  not  affected  by  that  decree,  and 
he  has  no  connection  with  it. 

Hannis  Taylor,  contra. — (1.)  The  first  plea  states  facts 
which  clearly  show  that  the  complanant  is  seeking  to  en- 
force rights  acquired  under  a  champertous  contract,  and  the 
court  will  not  aid  him. — Hdloway  v.  Lowe,  7  Porter,  488  ; 
Hilton  V,  Woods,  L.  R  4  Equity  Cases,  432 ;  3  Amer.  &  Eng. 
Encyc.  Law,  86-7,  note  3;  Ware  v.  Russell,  70  Ala.  174; 
Gilman  v.  Jones,  87  Ala.  691.  (2.)  The  complainant  acquired 
no  title  by  his  purchase  at  the  alleged  foreclosure  sale,  as 
against  this  defendant,  who  was  then  in  adverse  possession 
of  the  premises,  and  was  not  a  party  to  the  foreclosure  suit. 
Humes  v.  Bernstein,  60  Ala.  602.  (3.)  Payment  of  the  mort- 
gage debt  devests  the  title  of  the  mortgagee. — Code,  §  1870 ; 
Mea^l  V.  York,  57  Amer.  Dec.  467,  note ;  66  lb.  743,  note. 
After  the  lapse  of  twenty  years,  the  presumption  of  payment 
is  practically  conclusive. — 34  Ala.  500 ;  54  Ala.  552 ;  58  Ala. 
44;  54  Ala.  127.  After  the  lapse  of  a  less  period — as  nine- 
teen years,  in  this  case — the  presumption  is  not  conclusive, 
but  will  be  drawn  from  circumstances  of  more  or  less  weight, 
as  weighed  by  the  jury. — 2  Jones  on  Mortgages,  916,  and 
cases  cited. 

STONE,  C.  J. — This  case  was  submitted  to  the  chancel- 
lor on  the  sufficiency  of  four  several  pleas.  The  first,  sec- 
ond and  fourth  were  held  insufficient,  while  the  third  wa.s 
pronounced  a  good  defense  to  the  bill.  There  are  cross- 
assignments  of  error,  and  the  sufficiency  of  each  of  the  pleas 
is  thus  presented  for  our  decision. 

Sibley's  title,  as  alleged,  arose  as  follows :  In  October, 
1869,  one  Duvall  executed  to  Brown  a  mortgage  on  an  undi- 
vided half  interest  in  certain  lots  of  land  in  Mobile  county, 
to  secure  a  debt  of  $2,500.00,  due  in  one  and  two  years. 
That  mortgage  was  duly  recorded.  In  November,  1888, 
Brown  having  died,  his  executors  conveyed  and  transferred 
the  mortgage  and  all  it  secured  to  Sibley.     This  mortgage 
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was  foreclosed  by  suit  in  chancery,  instituted  by  Sibley  in 
1889,  and  at  the  sale  under  the  decree  he  became  the  pur- 
chaser, and  received  a  conveyance.  In  October,  1890,  he 
instituted  this  suit 

Partition  is  the  object  of  the  present  suit.  The  bill  sets 
forth  Sibley's  claim  and  chain  of  title  as  briefly  sketched 
above.  It  avers  that  the  other  undivided  half  interest  in 
the  lots  belongs  to  Alba,  the  defendant  Only  the  two,  Sib- 
ley and  Alba,  are  made  parties  to  this  suit.  In  the  bill  and 
transcript  before  us,  the  reference  to  the  foreclosure  suit 
does  not  disclose  who  were  defendants,  other  than  Barnes, 
the  administrator  of  Duvall.  It  speaks  of  that  suit  as  "the 
case  entitled  Origen  Sibley  v.  E.  S.  Barnes,  administrator,  et 
al.''  We  are  no  where  informed  who  were  the  other  parties 
defendant.  We  suppose  they  were  the  heirs-at-law  of  Du- 
vall, the  mortgagor ;  for,  unless  they  were  before  the  court, 
tlieir  title  could  not  be  devested.  We  will  therefore  treat 
this  case  as  if  they  were  before  the  court.  It  is  proper 
that  we  should  state  that  no  intimation  has  been  given, 
either  in  the  pleadings  or  argument,  which  questions  the 
presence  of  all  necessary  parties  in  the  foreclosure  suit. 

It  is  not  shown  in  the  record,  nor  averred  in  the  plead- 
ings, whether  or  not  Duvall  and  Alba  were  original  tenants 
in  common  of  the  lots  sought  to  be  partitioned,  or  whether 
Alba  claims  to  have  acquired  his  interest  at  a  later  time. 
Neither  is  it  denied  that  Duvall,  when  he  executed  the  mort- 
gage to  Brown,  owned  an  undivided  half  interest  in  the  lots ; 
nor  is  it  claimed  or  averred  that  Alba  has  ever  acquired 
that  half  interest  by  purchase  or  descent  The  only  right 
he  relies  on  for  maintaining  his  possession  is,  that  he  "went 
into  adverse  possession  of  said  one-half  interest  in  the  lands 
claimed  by  complainant  in  this  suit,  and  was  claiming  said 
interest  adversely  to  all  the  world  during  the  remainder  of 
said  year  1877,  and  during  the  time  that  has  since  transpired, 
and  IS  now  holding  the  same  adversely."  The  bill  charges 
that  Alba  and  Sibley  each  own  an  undivided  half  interest 
in  the  lots,  the  latter  by  virtue  of  his  purchase  at  the  fore- 
closure sale ;  and  the  foregoing  extract  from  plea  No.  2  is 
the  only  statement  of  fact  interposed  by  defendant,  that  can 
be  construed  into  a  denial  of  the  averment  that  Duvall  and 
Alba  were  tenants  in  common.  Under  this  state  of  the 
pleading,  we  feel  forced  to  treat  this  case  as  if  Duvall  and 
Alba  were  originally  co-equal  tenants  in  common. 

The  first  plea  interposed  sets  up  the  alleged  champertous 
agreement  between  Sibley  and  Barnes,  whicn  led  the  former 
to  purchase  and  become  the  owner  of  the  Duvall  claim  and 
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mortgage.  That  agreement  mi^ht  raise  very  grave  inquiries 
in  any  dispute  that  may  spring  up  between  Sibley  and 
Barnes.  It  can  not  in  the  least  affect  Alba,  a  mere  stranger 
to  the  negotiation  and  to  its  consequences.  The  result  of 
the  authorities  bearing  on  this  question  is  correctly  sum- 
marized in  3  Amer.  &  Eng.  Encyc.  of  Law,  86,  in  the  fol- 
lowing language :  "When  an  action  is  brou^t  directly  upon 
a  champertous  contract,  champerty  is  a  good  defense,  and 
may  be  set  up  by  way  of  answer ;  and  if  the  true  character 
of  the  contract  appears  upon  the  face  of  the  pleading,  such 
pleading  may  be  successfully  demurred  to.  The  better 
opinion  would  appear  to  be,  tnat  the  defense  of  champerty 
can  only  be  set  up  when  the  champertous  contract  itself  is 
sought  to  be  enforced."  See  the  many  authorities  cited, 
note  3.     The  chancellor  did  not  err  in  disallowing  this  plea. 

Plea  No.  2.  We  have  copied  above  the  averment  found 
in  this  plea  in  reference  to  Alba's  adverse  holding.  It  is 
wholly  insufficient  to  constitute  his  possession  adverse 
against  a  tenant  in  common.  "The  seizin  and  possession  of 
one  tenant  in  common  is  the  seizin  and  possession  of  the 
other  or  others,  and  an  uninterrupted,  exclusive  possession 
by  one  is  not  usually  deemed  adverse,  unless  accompanied 
by  circumstances  indicating  an  expulsion  or  ouster  of  the 
other." — Brady  v,  Huff^  75  Ala.  80 ;  Abercromlm  v.  Baldwin^ 
15  Ala.  363.  "The  possession  of  a  tenant  in  common  is  not 
adverse  to  that  of  his  co-tenant,  unless  there  is  an  actual 
ouster,  or  refusal  to  let  the  co-tenant  occupy." — Burrua.  v. 
Meadars,  90  Ala.  140;  Netobdd  v.  Smart,  67  Ala.  326;  Ste- 
venson V.  Anderson,  87  Ala.  228.  "The  possession  of  one 
tenant  in  common,  though  exclusive,  being  consistent  with 
the  right  of  his  co-tenant,  does  not  amount  to  a  disseizin  of 
the  co-tenant;  and  an  ouster,  or  some  act  which  the  law 
deems  equivalent  to  an  ouster,  is  necessary  to  constitute  a 
disseizin  of  his  co-tenant  by  a  tenant  in  common." — 1  Amer. 
&  Eng.  Encyc.  of  Law,  232 ;  Duncan  v.  WiUiams,  89  Ala.  341. 
The  averments  of  the  plea  fail  to  show  a  holding  by  Alba, 
adverse  to  the  rights  of  his  co-tenant  Brown.  But,  if  this  aver- 
ment were  sufficient,  that  would  not  oust  the  jurisdiction. 
The  chancellor  would  suspend  proceedings  until  the  question 
of  disputed  ownership  could  be  settled  on  an  issue  to  be 
made  up  and  submitted  to  a  jury. — McMaih  v,  Debarddaben^ 
75  Ala.  68. 

Another  view :  If,  when  the  sale  was  made  under  the 
foreclosure  proceedings,  any  person  other  than  Sibley  had 
purchased,  it  would  scarcely  oe  contended,  under  the  facts 
shown  in  the  pleadings  in  this  case,  that  such  purchaser 
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could  not  maintain  a  suit  for  partition.  Can  the  fact  that 
Sibley  purchased  make  a  difference?  The  rule  against 
recovery  on  a  title  acquired  while  the  property  was  held 
adversely,  does  not  apply  when  the  property  was  purchased 
at  judicial  sale. — Hwnes  v,  Bernstein^  72  Ala.  546. 

The  third  plea  sets  up  in  defense  of  this  suit  for  partition 
that  the  alleged  mortgage  debt  from  Duvall  to  Brown  had 
been  paid  long  before  Sibley  asserted  claim  to  it,  or  pro- 
cured a  foreclosure  of  the  mortgage,  which  culminated  in 
his  purchase  of  the  undivided  haS  interest  In  the  fore- 
closure suit,  the  heirs  of  Duvall  were  necessary  parties. 
We  suppose  they  were  parties,  and,  as  we  have  before 
stated,  we  will  treat  this  case  as  if  they  were  parties.  The 
record  before  us  shows  that  Barnes,  the  administrator,  was 
a  party  to  that  suit  Plea  No.  1  charges  champerty,  collu- 
sion and  fraud  between  Sibley  and  Barnes,  by  which  they 
acquired  the  ownership  of  the  alleged  mortgage  debt,  and 
procured  the  decree  of  foreclosure  and  sale  under  ii  If  the 
mortgage  debt  had  been  paid,  and  if,  by  collusion  and  fraud 
between  Barnes  and  Sibley,  the  decree  of  foreclosure  and 
the  sale  were  brought  about,  then  a  great  wrong  was  inflicted 
on  Duvall's  heirs ;  and  unless,  by  failure  to  move  at  the 
proper  time,  they  have  forfeited  their  right  to  have  the 
questions  retried  and  the  wrongs  redressed,  the  courts  and 
tneir  process  are  open  to  them,  and  they  can  obtain  ample 
redress  and  relief  from  Sibley  and  Barnes.  This,  on  the 
cardinal  principle,  that  fraud,  if  properly  assailed,  vitiates 
all  transactions,  no  matter  what  form  they  may  be  made  to 
assume.  Standing,  however,  as  the  record  does,  and  assum- 
ing that  the  heirs  of  Duvall  were  parties  to  the  foreclosure 
suit,  that  record  is  conclusive  evidence  that  the  mortgage 
debt  was  unpaid,  alike  against  Duvall's  estate,  and  against 
all  other  persons  who  can  not  connect  themselves  with  his 
title. 

If,  however,  Alba  has  succeeded  to  Duvall's  title  or  rights, 
not  by  mere  adverse  holding,  but  by  purchase  or  convey- 
ance, or  by  a  subsisting,  unpaid  and  unbarred  money  de- 
mand, this  may  open  the  door  to  him  to  show  that  the  debt 
from  Duvall  to  Brown  had  been  paid  before  the  decree  in 
foreclosure  was  rendered. — Mead  v.  York,  57  Amer.  Dec.  467, 
and  note.  The  third  plea  presents  no  bar  to  this  suit,  and 
the  decretal  order  of  the  chancellor  holding  that  plea  suflS- 
cient  must  be  reversed. 

Beversed  and  rendered,  but  cause  remanded  for  further 
proceedings  in  accordance  .with  this  opinion.  Let  the  ap- 
pellee pay  the  costs  of  the  appeal. 
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liw^l  Statutory  Trial  of  Bight  of  Property  in  Stock  of  Goods. 
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95  jjQQ  1.    Documents  copied  in  bUl  of  exceptions. — When  the  bill  of  excep- 

112  4^  tions  states  that  certain  papers  or  documents  were  read  in  evidence 

»s  200  on  the  trial,  and  directs  the  clerk  to  insert  them,  but  does  not  so  de- 

]M»8i  scribe  them  by  identifying  features  as  to  leave  no  room  for  mistake 

i^mal  ^y  ^^®  transcribing  officer,  the  documents  inserted  by  him  will  not  be 

^1  considered  a  part  of  the  bill  of  exceptions,  but  will  be  stricken  out 

on  motion ;  but,  on  the  trial  of  a  statutory  claim  suit,  if  the  bill  of  ex- 
ceptions states  that  the  plaintiffs  read  in  evidence  the  affidavit  and 
attachment  on  which  the  suit  was  founded,  and  directs  the  clerk  to 
insert  them,  this  is  sufficient  to  warrant  their  insertion,  since  it  leaves 
no  room  for  mistake. 

2.  Attachment  <is  evidence  of  indebtedness. — On  the  trial  of  a  statutory 
claim  suit,  the  plaintiffs'  attachment  is  sufficient  evidence  of  the  de- 
fendant's indebtedness  to  them  when  it  was  sued  out,  and  the  claim- 
ant can  not  question  it. 

3.  Presumption  in  favor  of  judgment. — Wheri  the  bill  of  exceptions 
purports  to  set  out  '^substantially  all  the  evidence,"  but  nevertheless 
shows  that  some  documents  were  introduced  which  are  not  set  out, 
this  court  will  presume  that  they  justified  the  affirmative  charge 
given  by  the  court  below. 

4.  Sate  of  goods  by  insolvent  debtor  to  creditor;  validity  as  against  other 
creditors. — An  embarrassed  or  insolvent  debtor  may  sell  his  entire 
stock  of  goods  in  absolute  payment  of  a  bona  fide  existing  debt,  when 
there  is  no  material  difference  between  the  value  of  the  property  and 
the  amount  of  the  debt,  and  no  use  or  benefit  is  reserved  to  himself ; 
but,  when  such  sale  is  attacked  by  other  creditors,  the  purchaser  must 
satisfactorily  prove  the  existence,  amount,  and  bona  fides  of  his  debt, 
and  the  adequacy  of  the  consideration ;"  and  if  he  proves  only  a  part 
of  his  debt,  it  must  be  regarded  as  simulated  at  least  to  the  extent  of 
the  residue,  and  renders  the  sale  fraudulent  in  fact  as  against  other 
creditors. 

5.  Declarations  of  partner,  as  hearsay. — A  partner  can  not  testify  to 
a  loan  of  money,  or  other  partnership  transaction,  when  he  knows 
nothing  about  the  matter  except  as  informed  by  the  other  partners. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  John  Moore. 

This  was  a  statutory  trial  of  the  right  of  property  in  and 
to  a  stock  of  goods,  between  Penn  &  Co.,  plaintiffs  in  attach- 
ment against  Spinks  Bros.,  and  Moore,  Marsh  &  Co.  as 
claimants,  who  claimed  to  have  purchased  from  said  de- 
fendants prior  to  the  levy  of  the  attachment  The  bill  of 
exceptions  purports  to  set  out  "substantially  all  the  evidence 
in  the  case."  The  court  charged  the  jury,  on  request,  that 
they  must  find  for  the  plaintiffs,  if  they  believed  the  evi* 
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dence ;  and  this  charge,  to  which  the  claimant  excepted,  is 
here  assigned  as  error,  with  other  rulings  which  require  no 
notice.  The  opinion  states  the  material  facts  presented  on 
the  trial  below. 

The  bill  of  exceptions,  as  copied  in  the  transcript  first 
filed  in  this  court,  contained  this  statement:  "Plaintiffs 
read  in  evidence  to  the  jury  the  affidavit,  attachment,  and 
sheriff's  return  thereon,  together  with  the  inventory  of  the 
goods  levied  on  by  him,  attached  to  and  made  a  part  of  his 
return ;  all  of  which  are  in  the  words  and  figures  following," 
setting  them  out  in  full.  The  appellees  suggested  to  tne 
court  that  the  bill  of  exceptions  was  not  correctly  copied  in 
the  transcript,  and  asked  a  certiorari  to  perfect  it ;  and  in 
the  copy  sent  up  in  the  return,  instead  of  the  documents  so 
set  out,  was  the  direction  to  the  clerk :  **Here  copy  said  affi- 
davit, attachment,  sheriff's  return,  and  inventory."  At  a 
subsequent  stage  of  the  trial,  as  shown  by  each  of  the  tran- 
scripts, F.  M.  ferryman,  a  member  of  the  claimants'  firm, 
testified  that,  at  the  date  of  their  purchase  of  the  goods, 
"Spinks  Bros,  were  indebted  to  his  firm  in  the  sum  of 
$2,938.40,  as  shown  by  two  promissory  notes  made  by  them, 
which  said  notes  are  in  words  and  figures  following;"  and 
the  transcript  first  filed  here  set  them  out,  while  the  return 
to  the  certiorari  contained  the  direction  to  the  clerk :  "Here 
copy  each  of  said  notes."  Afterwards,  as  shown  by  each  of 
the  transcripts,  "plaintiffs  read  in  evidence  to  the  jury  the 
deed  of  assignment  executed  by  Spinks  Bros,  on  the  14th 
November,  1888,  which  is  in  the  words  and  figures  fol- 
lowing;" and  the  first  transcript  here  set  it  out,  while  the 
return  to  the  certiorari  only  contained  the  direction  to  the 
.clerk,  "Here  copy  ii"  After  the  return  to  the  certiorari  was 
filed,  the  appellees  moved  to  strike-  out  from  the  bill  of  ex- 
ceptions, in  the  first  transcript,  the  notes  and  deed  of  assign- 
ment therein  copied,  on  the  ground  that  they  were  not  suf- 
ficiently identified  to  warrant  their  insertion  by  the  clerk ; 
and  the  cause  was  submitted  on  the  merits  with  this  motion. 

Thor.  L.  Bulger,  for  appellant 

Jno.  M.  Chilton,  contra. 

CLOPTON,  J. — Under  an  order  for  a  certiorari,  the  clerk 
of  the  Circuit  Court  returned  a  transcript  of  the  bill  of  ex- 
ceptions as  signed  by  the  presiding  judge,  from  which  it 
appears  that  blank  spaces  were  left,  m  which  some  papers 
used  in  evidence  were  to  be  copied  by  the  clerk.    Appellees 
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thereupon  moved  to  strike  from  the  bill  of  exceptions 
returned  in  the  original  transcript  two  notes  and  rf  deed  of 
assignment  copied  in  two  of  the  blank  spaces,  on  the  groimd 
that  they  were  not  incorporated  when  the  bill  of  exceptions 
was  signed  by  the  judge,  and  are  not  so  identified  as  to  au- 
thorize their  insertion  by  the  clerk  in  making  up  the  record. 
The  rule  is  well  settled,  that  the  incorporation  of  any  paper 
read  or  offered  to  be  read  in  evidence  in  the  bill  of  excep- 
tions before  it  is  signed,  or  such  description  by  identifying 
features  as  to  leave  no  room  for  mistake  by  the  transcribing 
officer,  is  indispensable. — Pearce  v,  Cleme7Us,73  Ala.  256.  It 
being  conceded  that  there  is  not  even  a  pretended  descrip- 
tion of  the  notes,  and  that  the  description  of  the  deed  of 
assignment  is  general  and  indefinite,  the  motion  to  strike 
them  from  the  bill  of  exceptions  is  granted. 

The  present  proceeding  is  a  statutory  trial  of  the  right  of 
property  to  a  stock  of  goods,  levied  on  by  attachment  sued 
out  by  the  appellees  against  the  estate  of  Spinks  Bros.,  to 
which  appellants  interposed  a  claim.  On  the  evidence,  the 
court  gave  the  affirmative  charge  in  favor  of  plaintiffs.  The 
first  objection  urged  to  the  charge  is,  that  the  bill  of  excep- 
tions, which  purports  to  set  out  "substantially  all  the  evi- 
dence," does  not  show  any  proof  that  the  plaintiffs  were 
creditors  of  Spinks  Bros,  at  the  time  of  the  sale  of  the 
goods  to  claimants,  or  at  any  other  time.  The  objection  is 
oased  on  the  fact  that  a  blank  space  was  left  in  tne  bid  of 
exceptions  signed  by  the  judge,  which  is  filled  in  the  first 
transcript  by  the  insertion  of  copies  of  an  affidavit  and 
attachment.  On  the  settled  rule,  that  the  corrected  trans- 
cript returned  in  obedience  to  an  order  for  certiorari  must 
be  regarded  as  the  true  and  correct  record,  so  far  as  there 
is  any  repugnance  between  the  contents  of  the  first  and  sec- 
ond records,  it  is  insisted  that  the  principle  on  which  the 
notes  and  deed  of  assignment  were  stricken  out  should  be 
extended,  so  as  to  prevent  the  attachment  from  being  con- 
sidered, on  this  appeal,  as  a  part  of  the  evidence  set  out  in 
the  bill  of  exceptions ;  and  that  if  the  attachment  be  ex- 
cluded, there  is  no  evidence  that  Spinks  Bros,  were  indebted 
to  plaintiffs.  Whether  there  is  any  repugnancy  between  the 
contents  of  the  two  bills  of  exceptions,  depends  on  the  ques- 
tion, whether  the  description  in  the  bill  signed  by  the  judge 
sufficiently  identifies  the  affidavit  and  attachment  to  justify 
their  insertion  in  the  blank  space.  The  proper  issue,  on  the 
trial  of  the  right  of  property,  is  an  affirmation  on  the  part  of 
plaintiffs  that  the  goods  levied  on  are  subject  to  the  attac'i- 
me  it,  and  a  denial  by  the  claimants.    There  was  but  oqq 
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aitachment^aued  and  levied  on  the  gooda;  the  same  attach- 
ment mentioned  in  the  affidavit  and  claim  bond  made  by  the 
claimants,   which   i%   the  foundation   of   the   trial   of  the 
right  of  property  and  (rf  the   issue  joined — a  part  of  the 
record.   We  are  unable  to  seeliow  any  mistake  could  have  been 
made  by  the  transcribing  officeT.     This  is  the  certainty  of 
identification  required  by  the  rule.     If  the  attachment  be 
regarded  as  part  of  the  bill  of  exceptions,  it  is  sufficient 
evidence,  on  the  trial  of  the  right  of  property,  and  tar  the 
purposes  of  such  trial,  of  the  indebtedness  of  the  defend- 
ants in  the  attachment  to  plaintiffs,  which  can  not  be  ques- 
tioned by  the  claimants. — TvMiam  v,  Netvherry,  41  Ala.  168. 
While  the  bill  of  exceptions  states,  "the  foregoing  is  sub- 
stantially all  the  evidence   in  the  case,*'  it  also  states  the 
attachment  as  a  part  of  the  foregoing  evidence.     If,  then, 
the  contention  of  appellants  be  conceded,  and  the  attach- 
ment be  regarded  as  stricken  out,  we  have  a  bill  of  excep- 
tions showing  that  the  attachment  was  in  evidence,  and  not 
furnishing  the  document  itself,  or  a  statement  of  its  contents. 
In  this  state  of  the  record,  we  are  bound  to  presume,  not 
being  informed  to  the  contrary,  in  favor  of  the  ruling  of  the 
Circuit  Court,  that  the   attachment  evidenced  a  debt  due 
from   the  defendants  therein  to  the   plaintiffs. — Olass  v. 
Pinckard,  56  Ala.  592;  Rosea  t\  Talbert,  65  Ala.  175. 

The  consideration  paid  for  the  goods  by  the  claimants 
was  the  payment  of  two  notes  which  they  alleged  had  been 
made  by  Spinks  Bros.  A  transaction  by  which  an  embar- 
rassed or  insolvent  debtor  sells  his  property  to  a  creditor, 
the  payment  of  an  antecedent  debt  being  the  sole  consider- 
ation, 18  without  the  scope  of  the  usual  inquiries,  in  cases 
of  fraudulent  conveyances  on  a  present  consideration  in 
whole  or  in  part,  as  to  the  existence  of  badges  of  fraud,  or 
the  intent  of^the  debtor  to  hinder,  delay  or  defraud  his  other 
creditors,  and  participation  therein  or  knowledge  thereof  on 
the  part  of  the  purchasing  creditor.  As  we  have  repeatedly 
said,  the  material  inquiries,  when  such  transactioils  are 
assailed  as  fraudulent,  are  directed  to  the  existence  and  va- 
lidity of  the  debt,  the  sufficiency  of  the  consideration,  and 
the  reservation  of  a  benefit  to  the  debtor. — Hodges  v.  Gde- 
nuiHy  76  Ala.  103;  Knoioks  v.  Street,  87  Ala.  357;  Harniori  v, 
McRea,  91  Ala.  401.  This  limitation  upon  the  general  rule 
is  rested  on  the  principle,  that  a  debtor,  devoting  his  prop- 
erty to  the  payment  of  an  honest  debt,  performs  a  lawful 
act,  which  can  cause  no  legal  injury  to  another  creditor.  In 
order,  however,  that  the  creditor  may  bring  himself  within 
the  protection  thus  afforded  to  a  preferred  creditor^  he  must 


Digitized  by 


Google 


204  SUPREME  COURT  [Dec.  Term, 

[Moore,  Marsh  &  Co.  v.  Penn  &  Co.] 

satisfactorily  prove  the  existence,  amount  and  bona  fides  of 
the  debt,  and  the  adequacy  of  the  consideration ;  and  also  show 
that  no  benefit  was  reserved  to  the  debtor.  If  he  fails  to 
establish  either  the  existence  and  validity  of  his  debt,  or 
that  its  amount  is  not  materially  less  than  the  fair  and  rea- 
sonable value  of  the  property,  the  law  stamps  the  transac- 
tion as  fraudulent  as  against  other  creditors. 

This  repetition  of  principles,  so  repeatedlj^  and  uniformljr 
declared,  is  made  because  of  their  applicability  to  the  evi- 
dence shown  bv  the  bill  of  exceptions,  as  constituting  a 
basis  of  the  a&rmative  charge.  The  evidence  shows  that 
the  goods  purchased  were  worth,  as  testified  by  two  wit- 
nesses, sixty  cents,  and  by  another,  eighty  cents  on  the 
dollar,  of  the  invoice  price,  which  was  about  $4,300.00. 
Taking  the  lowest  estimate  as  most  favorable  to  claimants, 
the  value  of  the  goods  was  about  $2,580.00.  Ferryman,  a 
member  of  the  firm  of  Moore,  Marsh  &  Co.,  testified,  without 
objection,  that  Spinks  Bros,  were  indebted  to  claimants  "in 
the  sum  of  $2,938.40,  as  shown  by  two  promissory  notes 
made  by  them ;"  and  that  the  consideration  of  the  note  call- 
ing for  $1,369.25  was  money  loaned  by  the  claimants  to 
Spinks  Bros.  The  bill  of  exceptions  recites  that  Ihe  notes 
were  read  in  evidence  against  the  objection  of  plaintiffs ; 
but,  as  the  notes  appearing  in  the  original  transcript  are 
stricken  out,  neither  the  notes  nor  statement  of  their  con- 
tents are  given,  otherwise  than  the  amount  of  one  is  inci- 
dentally mentioned  as  above  stated.  It  further  appears  that 
the  note  last  mentioned,  and  all  the  witness  said  as  to  its 
consideration,  were  subsequently  excluded.  As  this  ruling 
constitutes  an  assignment  of  error,  we  may  remark,  that 
there  was  no  error  in  excluding  the  evidence,  the  witness 
having  testified,  on  cross-examination,  that  ho  knew  nothing 
about  the  loan  of  the  monejr  except  as  informed  by  his  parl^ 
ners.  It  was  not  permissible  for  the  witness  to  testify  to 
the  amount  and  consideration  of  the  indebtedness  from  what 
his  partners  told  him;  they  should  have  been  examined. 
The  exclusion  of  the  note  and  the  testimony  as  to  its  con- 
sideration leaves  no  evidence  of  the  consideration  and  6ona 
fides  of  any  part  of  the  indebtedness. 

But,  if  the  existence  and  validity  of  the  balance  of  the 
indebtedness  testified  to  by  Ferryman,  after  deducting  the 
amount  of  the  excluded  note,  were  conceded,  and  the  infer- 
ence most  favorable  to  the  claimants  as  to  the  value  of  the 
property  allowed,  the  bill  of  exceptions  presents  the  case, 
when  a  creditor  purchases  from  an  insolvent  debtor  his  en- 
tire stock  of  goods,  the  sole  consideration  being  the  extiu- 
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gnishment  of  a  debt  materially  less  in  amount  than  the 
reasonable  value  of  the  goods.  The  claimants  having  failed 
to  produce  evidence  tending  to  show  the  existence  and  valid- 
ity of  a  large  part  of  the  indebtedness,  which  it  is  alleged 
constituted  the  consideration  paid  for  the  goods,  it  must  be 
regarded  as  in  fact  simulated,  at  least  to  the  extent  of  the 
unproved  indebtedness.  Such  a  sale  is  fraudulent  in  fact, 
as  against  the  existing  and  subsequent  creditors  of  Spinks 
Bros. —  Gm^danv,  Mclhoain,  82  Ala.  247.  In  the  state  of 
evidence  shown  by  the  bill  of  exceptions,  the  court  was 
justified  in  giving  the  affirmative  charge  for  plaintiffs. 

This  dispenses  with  consideration  of  the  other  rulings  of 
the  court.  We  are  not  prepared  to  say  there  is  error  in  any 
of  them ;  but,  if  erroneous,  they  worked  no  injury  to  ap- 
pellants. 

Affirmed. 


Bnford^  McLester  &  Co.  v.  Shannon. 

Statutory  Action  in  nature  of  Ejectment, 

1.  Failure  to  record  deed;  inlfrvening  Ifvy  of  atiachment.— The  failure 
to  file  a  conveyance  for  record  until  the  twentieth  day  after  its  date 
and  execution  does  not  affect  its  validity  as  against  an  attachment 
levied  during  the  interval,  especially  where  the  attaching  creditor 
had  actual  notice  of  the  deed. 

2.  Parol  evidence  as  to  consideration  of  deed. — AVhen  a  conveyance  of 
land  recites  as  its  consideration  the  payment  of  money  in  hand,  and 
its  validity  is  assailed  by  creditors  of  the  grantor,  parol  evidence  is 
admissible  to  show  that  the  actual  consideration  was  the  payment 
and  satisfaction  of  an  antecedent  debt. 

3.  Declarations  as  evidence;  general  objection  to  evidence  partly  ad- 
missible.— Although  the  declarations  of  the  grantor  in  a  conveyance, 
the  validity  of  which  is  attacked  by  creditors,  as  to  the  compensation 
he  was  paying  the  grantee  for  his  services  as  clerk,  are  mere  hearsay, 
and  therefore  inadmissible  as  evidence,  where  a  third  person  testifies 
as  to  them  ;  yet,  when  the  witness  also  testifies  to  the  compensation 
agreed  on  between  them,  and  objection  is  made  to  his  entire  testi- 
mony, it  may  be  overruled  entirely,  since  a  part  of  the  evidence  is 


4.  Conveyance  by  insolvent  debtor  to  creditor;  validity  as  against  other 
creditors.^  A  conveyance  of  land  by  an  insolvent  debtor  to  one  of  his 
creditors,  in  absolute  payment  of  an  existing  debt,  is  not  rendered 
invalid  as  against  other  creditors  by  the  grantee's  knowledge  of  the 
grantor's  insolvency :  but,  if  it  is  accompanied  with  the  sale  of  a  stock 
of  goods,  at  a  fair  valuation,  in  payment  of  the  balance  of  the  debt,  a 
small  excess  of  about  $20  being  paid  by  the  purchaser  in  cash,  this 
would  invalidate  the  entire  transaction  as  against  other  creditors ; 
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yet,  where  the  bill  of  exceptions  states  that  the  evidence  showed, 
without  controversy,  that  there  was  no  connection  between  the  two 
contracts,  and  that  the  sale  of  the  land  was  concluded  before  any  ne- 
frotiations  were  had  in  reference  to  the  purchase  of  the  Koods,  the 
implied  fraud  in  the  lat'er  contract  does  not  affect  the  validity  of  the 
former. 

5.  Snnn';  jrroof  of  paymnd  of  ronHidt^rnt ion. —When  a  conveyance  of 
property  by  an  insolvent  debtor  to  one  of  his  cr^ditors,  in  payment  of 
an  existing  debt,  is  assailed  by  other  creditors  as  fraudulent,  the  on»/« 
is  on  the  grantee  to  establish  rhe  existence,  hnnn  fitfr^^  and  amount  of 
his  debt,  showing  no  material  discrepancy  between  it  and  the  reason- 
able value  of  the  property ;  but,  if  the  jury  are  satisfied  from  the 
evidence  that  the  amount  of  the  debt  as  claimed  was  due  and  allowed 
on  a  settlement  between  the  parties,  it  is  not  necessary  that  each  of 
the  items  involved  should  also  be  separately  proved  to  their  satisfac- 
tion ;  and  a  charge  requested,  instructing  them  that  they  must  find 
against  the  deed,  unless  each  item  of  the  indebtedness  claimed  is 
proved  to  their  satisfaction,  is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  the  appellants,  suing  as  a  late 
partnership,  against  W.  J.  Shannon  and  others,  to  recover 
the  possession  of  a  tract  of  land,  and  was  commenced  on  the 
21st  January,  1889.  The  plaintiffs  claimed  the  land  as  pur- 
chasers at  a  sale  made  by  the  United  States  marshal,  on  the 
28th  November,  1887,  under  legal  process  issued  on  two 
judgments  in  attachment  cases  against  M.  L.  b^hannon,  one 
of  which  was  in  favor  of  said  plaintiffs ;  and  they  offered  in 
evidence  the  marshal's  deed  to  them  and  the Juogments  and 

Eroceedings  in  the  two  attachment  cases.  The  defendants 
ad  entered  into  possession  as  the  tenants  of  John  A.  Allred, 
who  claimed  under  a  conveyance  from  said  M.  L.  Shannon, 
which  was  executed  a  few  days  before  the  levy  of  the  attach- 
ments ;  and  he  having  died,  his  heirs  at  law  were  admitted 
to  defend  on  their  own  claim  of  title.  The  plaintiffs  at- 
tacked the  validity  of  the  deed  to  Allred,  on  the  ground  of 
fraud,  and  the  defendants  adduced  evidence  tending  to  show 
its  consideration  and  bona  fides.  The  plaintiffs  objected  to 
the  admission  of  the  deed  as  evidence,  and  also  to  the  evi- 
dence offered  to  show  its  consideration;  and  exceptions 
were  reserved  to  the  admission  of  this  evidence.  J.  P. 
Greene,  a  witness  for  defendants,  testified  as  to  the  consid- 
eration of  the  deed,  stating  that  Allred  had  been  in  the  em- 
ployment of  Shannon  for  several  years ;  that  he  had  several 
times  made  settlements  between  them,  when  Allred  allowed 
Shannon  to  retain  the  amount  due  him,  and  had  seen  Allred 
lend  money  to  Shannon  at  different  times,  in  sums  of  $30, 
$40,  $50,  &c. ;  and  that  the  amount  due  to  Allred  by  Shannon 
at  the  date  of  the  deed,  was  about  $1,400.  Being  asked,  on 
Vol.  96. 
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cross^xamination,  "how  he  knew  what  Shannon  paid  AUred 
for  his  time,"  th^  witness  answered,  "that  both  Allred  and 
Shannon  told  him  that  Shannon  was  payinpj  Allred  $25  per 
month  for  his  work ;  that  he  saw  the  books,  made  settle- 
ments for  them,  and  saw  Allred  lend  his  wages  to  Shannon. 
Plaintiffs  here  moved  the  court  to  exclude  from  the  jury  all 
that  the  witness  hkd  said  about  what  Shannon  had  said  or 
agreed  to  pay  Allred  for  his  labor,  on  the  ground  that  the 
same  was  illegal  evidence ;  which  motion  the  court  overruled, 
and  the  plaintiffs  excepted."  The  evidence  showed,  also, 
that  on  said  6th  February,  1886,  but  after  the  completion  of 
the  contract  for  the  sale  of  the  land,  Shannon  sold  and 
transferred  to  Allred  his  entire  stock  of  goods,  valued  at 
$600  or  $700,  in  payment  of  the  residue  of  his  debt  to  Allred, 
receiving  $20  or  $25  as  the  estimated  difference ;  that  Allred 
knew  at  the  time  that  Shannon  was  insolvent,  and  that  he 
was  Shannon's  son-in-law. 

On  the  facts  above  stated,  "being  in  substance  all  the  evi- 
dence," the  court  charged  the  jury,  on  request  of  the  de- 
fendants, as  follows :  "If  the  jury  find  from  the  evidence 
that  Shannon,  when  he  conveyed  the  land  in  controversy  to 
Allred,  was  indebted  to  him  in  the  sum  of  $700,  and  that 
this  was  a  fair  and  reasonable  valuation  of  the  property,  and 
that  the  land  transaction  was  consummated  before  the  pur- 
chase of  the  goods;  then  this  is  a  sufficient  consideration  for 
said  d«ed." 

The  plaintiffs  excepted  to  this  charge,  and  also  to  the  re- 
fusal of  each  of  the  following  charges,  asked  by  them  in 
writing;  (1.)  "If  the  jury  believe  from  the  evidence  that 
Shannon  owed  the  plaintiffs  a  sum  of  money  on  February 
6th,  1886,  then  the  law  casts  on  the  defendants  the  burden 
of  proving  the  consideration  of  the  deed  from  Shannon  to 
Allred  by  clear  and  satisfactory  proof;  and  if  the  jury  further 
find  from  the  evidence  thatAUred  was  Shannon's  son-in-law, 
then  the  law  is  that  defendants  must  prove  the  component 
amounts  aggregating  the  fair  value  of  the  lands ;  and  if  they 
fail  to  prove  the  different  amounts  by  items  which,  added 
together,  will  show  the  payment  of  the  value  of  the  property 
conveyed,  then  it  is  the  duty  of  the  jury  to  find  for  the 
plaintiffs." 

(2.)  "If  the  jury  believe  the  evidence,  they  will  find  that 
Allred  either  knew,  or  was  in  possession  of  facts  calculated 
to  stimulate  inquiry ;  [?J  and  if  they  find  the  fact  so  to  be, 
and  that  Allred,  on  the  day  the  conveyance  was  made  to 
him  by  Shannon,  paid  Shannon  $25  or  $30  in  money,  this 
would  render  the  transaction  fraudulent  and  void  as  to 
plaintiffis." 
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(3.)  "The  law  requires  the  defendants  to  show  an  indebt- 
edness from  Shannon  to  AUred  equal  to  the  fair  valuation  of 
the  land  conveyed  on  the  6th  Feoruary,  1886,  and  if  they 
have  failed  to  show  by  clear  and  satisfactory  proof  the  dif- 
ferent items  of  the  indebtedness,  which,  when  added  to- 
gether, will  aggregate  the  reasonable  value  of  the  land  at 
the  time  it  was  conveyed  by  Shannon  to  AUred,  then 
plaintiffs  are  entitled  to  judgment  for  the  land." 

(4)  "The  loans  of  $150,  $50,  $35,  $25,  and  $50,  are  the 
only  payments  by  Allred  to  Shannon  established  by  de- 
fendants by  that  measure  of  proof  which  the  law  requires 
in  this  case,  and  this  is  insufficient  to  establish  the  bo^ia 
fides  of  the  deed  from  Shannon  to  Allred ;  and  the  verdict 
of  the  jury  should  therefore  be  for  the  plaintiffs." 

(5.)  "The  defendants  must  prove  the  payment  of  the 
reasonable  value  of  the  land  conveyed  by  Shannon  to 
Allred ;  and  if  the  jury  believe  from  the  evidence  that  the 
payments  of  $150  at  one  time,  $50  at  another,  $35  at  another, 
125  at  another,  and  $50  at  another,  were  all  the  pay- 
ments made,  as  established  by  clear  proof,  then  said  deed  is 
fraudulent  and  void  as  against  plaintiffs,  and  their  verdict 
should  be  for  plaintiffs." 

(6.)  "The  burden  of  proof  is  on  the  defendants  to 
show  by  clear  and  satisfactory  evidence  that  Shannon  owed 
Allred,  on  the  6th  Feb.,  1886,  an  amount  equal  to  the 
reasonable,  market  value  of  the  land  conveyed,  and  jilso  to 
show  the  different  amounts  due  by  Shannon  to  Allred, 
aggregating  the  value  of  the  land  conveyed  at  the  time ; 
and  unless  the  jury  believe  the  evidence  shows  this  to  their 
satisfaction,  the  defendants  are  not  entitled  to  recover,  and 
the  verdict  of  the  jury  should  be  for  the  plaintiffs."    . 

(7.)  "If  the  jury  believe  from  the  evidence  that  Allred 
got  $600  or  $700  worth  of  goods  from  Shannon  on  the  6th 
Feb.,  1886,  in  addition  to  the  land  conveyed  by  deed  of  that 
date,  then  the  duty  devolves  on  defendants  of  showing  by 
clear  and  satisfactory  evidence  the  existenca  of  an  indebted- 
ness from  Shannon  to  Allred  equal  to  the  value  of  the  goods 
and  the  land  so  conveyed  ;  and  unless  the  jury  believe  that 
the  evidence  clearly  establishes  this  amount  of  indebted- 
ness, their  verdict  should  be  for  the  plaintiffs." 

(8.)  "If  the  jury  believe  the  evidence  of  J.  P.  Greene  is 
the  only  evidence  before  them  of  the  sale  of  both  the  land 
and  the  goods ;  and  if  thej  further  believe  that  both  sales 
were  made  at  the  same  time,  and  that  the  $25  or  $30  was 
paid ;  and  if  there  is  no  other  evidence  of  said  sale,  and 
said  Greene  is  uncontradicted  and  unim peached,  they  can 
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not  disregard  his  testimony  capriciously;  and  if  they 
believe  this  testimony,  in  connection  with  the  other  evidence, 
then  they  should  find  that  the  deed  from  Shannon  to  Allred 
is  void,  and  return  a  verdict  for  plaintiffs." 

(9.)  "If  the  jury  believe  from  the  evidence  that  Allred 
bought  $600  or  $700  worth  of  goods  from  Shannon  on  the 
6th  i'eb.,  1886,  then  the  burden  of  proof  is  on  the  defendants 
to  show  that  Shannon  owed  Allred  an  amount  equal  to  the 
value  of  the  ^oods,  in  addition  to  the  value  of  the  land, 
and  unless  this  indebtedness  is  shown  b^  clear  and  satis- 
factorv  proof,  the  verdict  should  be  for  plaintiffs." 

(10.)  "In  this  case,  the  burden  of  proof  is  on  the  de- 
fendants to  show  by  clear,  satisfactory  proof,  the  value  of 
the  consideration  passing  from  Allred  to  Shannon  for  the 
property  conveyed,  and  in  the  absen<3e  of  such  proof  to  the 
satisfaction  of  the  jury,  they  should  find  for  the  plaintiffs." 

^11.)  "Under  the  law  of  this  case,  and  the  evidence 
belore  the  jury,  if  they  believe  the  evidence,  the  deed  from 
Shannon  to  Allred,  of  date  Feb.  6th,  1886,  is  fraudulent 
and  void  as  against  plaintiffs." 

(12.)     "The  jurv  con  not  indulge  in  any  presumption  of 

Sayments  by  Allred  to  Shannon,  but  it  devolves  on  the 
efendants  to  show  by  clear  and  satisfactory  proof  the  pay- 
ment by  Allred  of  the  value  of  the  property  conveyed ;  and 
if  defendants  have  failed  to  prove  this,  the  jury  will  find 
for  the  plaintiffs." 

The  other  charges  aslted  and  refused  were  these  :  (13.) 
"There  is  no  proof  before  the  jury  of  an  indebtedness  of 
$1,400  from  Shannon  to  Allred,  such  as  the  law  requires,  by 
clear  and  satisfactory  proof."  (14.)  "There  is  no  proof 
before  the  jury  of  an  indebtedness  of  $1,400  from  Shannon 
to  Allred,  and  the  jury  will  not  look  to  any  evidence  about 
$1,400  being  due."  (15.)  "There  is  no  proof  before  the 
jury  of  any  indebtedness  from  Shannon  to  Allred  of  $1,400." 
(16.)  "If  the  jury  believe  the  evidence  in  the  case,  they 
should  find  for  the  plaintiffs." 

The  rulings  on  evidence,  the  charge  given,  and  the  refusal 
of  the  charges  asked,  are  assigned  as  error. 

Jno.  C.  Eyster,  for  appellants. — (1.)  Plaintiffs'  attach- 
ment created  a  lien,  and  the  judgments  obtained  related 
back  to  the  levy. — Code,  §  2957;  Stripling  dt  Co.  v.  Cooper ^ 
80  Ala.  256 ;  Scarhrrough  v.  Malwie,  67  Ala.  370 ;  Reid  v. 
Perkins,  14  Ala.  231 ;  Bandolph  v.  Carleton,  8  Ala.  606. 
The  court  therefore  erred  in  admitting  the  deed  to  Allred 
as  evidence,  and  in  refusing  the  general  charge  asked  by 
14 
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plaintiffs.  (2.)  The  testimony  of  Greene,  as  to  what  Shan- 
non told  him  he  had  agreed  to  paj  AUred,  was  mere  hear- 
say, and  should  not  have  been  admitted.  (3.)  The  charges 
asKed  by  plaintiffs  asserted  correct  legal  principles,  some 
of  them  in  the  exact  language  of  former  decisions  of  this 
court,  and  should  have  been  given. — L?«;y  v,  WillininSy 
79  Ala.  171 ;  Ijehman  v.  Kdly,  68  Ala.  292  ;  Crawford  v.  Kirk- 
sey,  55  Ala.  293 ;  Hubbard  v.  Allen,  59  Ala.  283 ;  Thoringion 
V,  City  Cou7icil,  88  Ala.  548 ;  Lehman  v.  Oreenhut,  88  Ala. 
478;  Pollock  v,  Searcy,  84  Ala.  263;  Wedgeworlk  v.  Wedge- 
worth,  84  Ala.  274;  Gordon  v.  Mcllwain,  82  Ala.  252: 
Lipscomb  v.  McCleUan,  72  Ala.  151. 

Inzer  &  Ward,  contra. 

McCLELLAN,  J. — 1.  This  is  an  action  of  ejectment, 
prosecuted  by  Buford,  McLfester  &  Co.,  against  John  A. 
Allred  and  others.  Plaintiffs  claim  under  a  deed  executed 
to  them  by  the  marshal  of  the  United  States  District  Court 
for  the  Southern  Division  of  the  Northern  District  of  Ala- 
bama, by  whom  the  land  was  sold  under  a  judgment  and 
condemnation  in  attachment  prosecuted  by  said  plaintiffis 
against  M.  L.  Shannon,  for  the  collection  of  a  debt  existing 
prior  to  February  6,  1886.  The  attachment  was  levied  on 
the  land  February  11,  1886.  The  marshal's  deed  bears 
date  as  of  December  1,  1887.  Defendants  claim  under  a 
deed  executed  February  6,  1886,  prior  to  the  levy  of  the 
attachment,  by  Shannon,  the  debtor  and  defendant  in  attach- 
ment, to  Jonn  A.  Allred,  on  a  recited  consideration  of 
seven  hundred  dollars  "in  hand  paid."  This  deed  was  not 
recorded  until  February  25,  1886,  subsequent  to  the  levy. 
Shannon's  insolvency  at  the  date  of  his  deed  to  Allred  may- 
be taken  as  having  been  conceded  on  the  trial  below.  For 
all  the  purposes  ol  this  appeal,  it  may  be  further  conceded 
that  Allred  had  knowledge  or  notice  of  his  grantor's  in- 
solvency. From  the  foregoing  facts  9,nd  concessions  it 
follows,  that  the  burden  was  on  Allred  to  show  a  convey- 
ance by  Shannon  to  him  in  satisfaction  of  an  antecedent 
l)onafide  debt,  substantially  equal  in  amount  to  the  value 
of  the  land  conveyed.  In  discharge  of  this  burden  de- 
fendants offered  the  deed  which  we  have  described.  Its 
introduction  in  evidence  was  objected  to  in  lim^ine,  on  the 
ground  that  "it  was  fraudulent  and  void  on  its  face  as 
against  plaintiffs,  creditors  of  Shannon,  in  this :  because 
said  deed  was  executed  on  the  6th  day  of  February,  1886, 
and  was  not  filed  for  record  until  the  25th  day  of  February, 
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1886,  and  plaintiffs'  lien  on  said  property  was  acquired  by 
the  levy  of  the  writs  of  attachments  thereon  on  the  lltn 
day  of  Febmary,  1886."  The  court  very  properly  over- 
ruled this  objection.  The  delay  in  putting  the  deed  to 
record  shown  in  this  case  did  not  avoid  it,  as  against  an 
intervening  attachment  leyy;  and,  moreover,  it  is  not 
controverted  but  that  plaintiffs  had  actual  notice  of  AUred's 
claim  of  title  to  the  land  before  the  levy  was  made. 

2.  The  assignment  of  error  based  on  the  refusal  of 
the  court  to  exclude  testimony  going  to  show  that  the 
consideration  of  the  deed  was  an  indebtedness  from  the 
grantor  to  the  grantee,  is  untenable.  This  class  of  cases 
does  not  involve  an  exception  to  the  rule  that,  where  a 
particular  valuable  consideration,  as  money  presently  paid, 
is  recited,  another  and  valuable  consideration,  a»  the 
satisfaction  of  a  pre-existing  indebtedness,  may  be  shown 
in  support  of  the  deed. — Wait's  Fraud.  Con.  §  221 ; 
Mobile  Savings  Bank  v,  McDonnell,  89  Ala.  434 

3.  It  may  be  that  certain  declarations  of  Shannon,  as 
to  what  he  was  paying  AUred  for  his  services,  deposed 
to  by  the  witness  Greene,  were  not  competent  to  prove 
the  debt  relied  on  by  AUred  as  a  consideration  for  the 
conveyance  to  him  ;  but  this  witness  also  testified  as  to 
the  compensation  agreed  on  between  Shannon  and  Allred 
as  the  latter' s  wages.  We  know  of  no  more  direct  or 
approved  method  of  establishing  the  fact  in  question  than 
this.  The  motion  of  plaintiff  in  this  connection  was  to 
exclude,  not  only  Shannon's  declarations,  but  his  agree- 
ment with  Allred.  There  was  no  error  in  overruling  it. 
KeOar  v.  Taylor,  90  Ala.  289;  Badders  v,  Davis,  88  Ala. 
367 ;  Lowe  v.  State,  lb,  8. 

4.  The  evidence  tended  to  show  that  the  whole  amount 
of  Shannon's  indebtedness  to  Allred  was  $1,400.  On  the 
day  on  which  Allred  purchased  the  land  involved  here  from 
Shannon,  in  satisfaction  in  part  of  this  indebtdjiness,  he 
also  purchased  from  him  a  stock  of  goods  valued  at  $20  or 
$26  more  than  the  balance  of  his  claim,  and  paid  therefor 
either  $20  or  $25  in  money,  and  the  balance  by  satisfying 
that  part  of  his  debt  not  liquidated  in  the  land  trans- 
action. In  view  of  Shannon's  insolvency  and  Allred's 
knowledge  of  it,  this  latter  transaction,  involving  as  it  did 
a  present  cash  consideration  in  part,  would  have  invalidated 
the  sale  and  conveyance  of  the  land,  could  the  transactions 
be  considered  as  one,  or  had  there  been  any  connection 
between  the  two.  But  that  there  was  no  sucn  connection 
is  put  beyond  a  doubt,  for  all  our  purposes,  by  the  follow- 
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ing  recital  in  the  bill  of  exceptions  :  "The  evidence  fur- 
ther tended  to  show,  and  upon  this  point  there  was  no 
controversy,  that  the  deed  for  the  property  in  suit  was  exe- 
cuted and  delivered  before  any  negotiations  were  had  with 
reference  to  the  gosds  ;  that  afterwards,  and  perhaps  on  the 
same  day.  Shannon  sold  Allred  groceries,  &c.,  to  pay  balance 
due  ;  that  after  the  goods  were  selected  and  invoiced,  they 
amounted  to  some  $20  or  $25  more  than  the  balance,  and  All- 
red  paid  that  difference  in  money."  In  view  of  this  recital,  it 
is  not  conceivable  how  the  purchase  of  the  goods  can  any- 
way affect  the  prior  and  wholly  disconnected  transaction 
with  respect  to  the  land.  Yet  the  objection  to  the  charge 
given  for  the  defendants,  and  the  exceptions  to  the  refusal 
by  the  court  of  charges  2,  7,  8  and  9,  proceed  on  the  theory, 
that  the  first  transaction,  though  in  and  of  itself  bona  fide 
and  valid,  was  infected  with  fraud  and  avoided  by  what 
subsequently  and  wholly  independently  took  place 
between  the  parties  in  reference  to  the  stock  of  groceries  ; 
while  charges  10  and  12  asked  by  plaintiffs,  and  refused  by 
the  court,  manifestly  tended  to  mislead  the  jury  to  the  same 
conclusion.  The  assignments  of  error  addressed  to  the 
court's  action  on  these  several  charges  are  without  merit 

5.  While  the  burden  of  proving  the  prior  existence  and 
present  satisfaction  of  indebtedness  from  Shannon  to  Allred, 
m  amount  equal  to  the  value  of  the  land,  as  a  consideration 
for  the  deed,  by  clear  and  convincing  evidence,  was  on  the 
defendants,  as  declared  in  many  of  the  charges  refused  to 
the  plaintiffs,  it  is  quite  an  error  to  suppose,  as  these  charges 
further  declare,  that  it  was  essential  to  prove  each  separate 
item  aggregating  the  requisite  sum.  Gases  may  well  be 
imagined — and  indeed  this  is  one  of  them — where  prool  of 
a  gross  sum  found  to  be  due,  acknowledged  and  agreed  to 
be  paid,  on  a  settlement  between  the  parties,  might  well  be 
entirely  satisfactory  to  a  jury,  though  the  witnesses  deposing 
thereto  had  no  knowledge  whatever  of  the  dealings  between 
the  parties,  or  the  items  of  debit  and  credit  involved  thereiu, 
which  necessitated  and  led  up  to  such  settlement.  Such 
instructions  are  especially  pernicious  in  cases  like  this,  where 
it -appears  the  creditor  and  debtor,  the  only  persons  who 
ordinarily  would  be  conversant  with  the  itemization  of  the 
account,  die  before  the  trial  is  had.  Charges  1,  3,  6, 11,  13, 
14,  15  and  16,  asked  by  plaintiffs,  either  expressly  require 
proof  of  the  items  of  the  alleged  indebtedness,  or  proceed 
on  the  theory  that  such  proof  is  essential;  and  this 
though  the  jury  might  reasonably  be  entirely  satisfied  of 
the  amount  and  bona  fides  of  the  claim  from  other  competent 
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evidence.  And  charges  4  and  5  were  well  calculated  to  mis- 
lead the  jury  to  the  conclusion  that  they  could  not  find  an 
indebtedness  beyond  certain  specific  sums,  which  one  wit- 
ness testified  that  Allred  loaned  to  Shannon,  because  the 
alleged  debt  in  excess  of  this  amount  was  not  proved  item 
bj  item,  though  there  was  abundant  proof,  even  by  plain- 
tiffs' own  witnesses,  that  these  loans  did  not  constitute  the 
whole  indebtedness,  and  other  evidence  tending  to  show 
that,  on  settlements  made  between  the  parties,  tne  balance 
in  Allred's  favor  was  largely  more  than  the  sum  of  these 
loans.  Many,  if  not  all  of  these  charges,  were  faulty  in 
other  particulars,  but  it  is  unnecessary  to  further  discuss 
them.     Each  of  them  was  properly  refused. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Joseph  V.  Henderson. 

Action  for  Damages  against  Plaintiff  in  Attachment,  by  As- 
signee of  Defeimant, 

1.  Description  of  goods  in  complaint — In  trespass  for  wrongfully 
seizing  a  stock  of  goods,  it  is  sufficient  to  describe  them  in  the  com- 
plaint as  "a  stock  of  general  merchandize  formeriy  owned  by  L.  & 
Brother,  consistins  of  dry  grods,  groceries,  hardware,  <&c.,  in  the  town 
of  R.,  and  in  the  M.  building." 

2.  When  case  or  trespass  lies  for  wrongjul  levy  on  goods, — A  claimant 
of  goods  which  are  in  the  rightful  possession  of  the  sheriff  under  the 
levy  of  an  attachment,  not  having  either  the  actual  possession  or  the 
immediate  right  of  possession,  can  not  maintain  an  action  of  tres- 
pass against  a  subsequent  attaching  creditor;  but,  if  the  subsequent 
attachment  is  wrongfully  levied  on  the  goods,  and  loss  or  injury 
results  to  the  owner,  he  may  maintain  an  action  on  the  case  for  dam- 
ages. 

3.  Whether  count  is  in  case  or  trespass. — A  count  which  claims  dam- 
ages for  that  the  defendant  "wrongfully  caused  an  attachment,"  which 
he  had  sued  out  asainst  a  third  person,  "to  be  levied  on  a  certain 
stock  of  goods  which  was  the  property  of  the  plaintiff,  but  which 
was  at  that  time  in  the  possession  of  the  sheriff  under  the  levy  of 
prior  attachments  sued  out  by  other  persons,"  and  avers  that,  "by 
reason  of  such  wrongful  levy,  said  goods  were  wholly  lost  to  plaintiff 
by  the  sale  thereof  by  the  sheriff  under  defendant's  said  attachment," 
is  in  case,  and  shows  a  good  cause  of  action. 

4.  Levy  of  attachment  by  constable;  delivery  of  property  to  sheriff. 
When  an  attachment  is  issued  by  a  justice  of  the  peace,  returnable  to 
the  Circuit  Court,  and  placed  in  the  hands  of  a  constable  to  be  exe- 
cuted (Code,  ^  2966),  if  the  constable  delivers  the  property  levied  on 
to  the  sheriff,  the  latter  holds  it  in  his  official  capacity  as  sheriff,  and 
not  aa  a  mere  bailee  of  the  constable. 
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Appeal  from  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  Jas.  R.  Dowdell. 

This  action  was  brought  by  Samuel  Henderson,  as  as- 
signee of  A.  J.  Langley  &  Brother,  against  M.  Joseph,  and 
was  commenced  on  the  4th  March,  1889.  The  original  com- 
plaint contained  a  single  count,  in  these  words :  "Plaintiff 
claims  of  defendant  $5,000  damages  for  wrongfully  taking 
the  following  goods  and  chattels,  the  property  of  the  plain- 
tiff, viz.,  a  stock  of  general  merchandise  formerly  owned  by 
A.  J.  Langley  &  Brother,  consisting  of  dry  goods,  groceries, 
hardware,  <fec.,  in  the  town  of  Roanoke,  and  in  the  Dave 
Manley  building.*'  To  this  complaint  five  pleas  were  filed 
on  the  6th  May,  1889,  but  no  reference  is  made  to  them  in 
the  judgment-entry.  On  August  30th,  1889,  the  plaintiff 
amended  his  complaint  by  adding  two  more  counts,  in  these 
words:  "(2.)  Plaintiff  claims  of  defendant  the  further  sum 
of  $5,000,  for  that  heretofore,  on,"  &c.,  "defendant  wrong- 
fully caused  an  attachment,  sued  out  by  himself  against  A. 
J.  Ijan^ley  &  Brother,  to  be  levied  on  a  certain  stock  of 
goods  in  Roanoke,  Alabama,  said  stock  being  general  mer- 
chandise, which  was  the  propertv  of  plaintiff;  and  plaintiff 
avers  that  said  goods  were,  at  tte  time  of  said  levy,  in  the 
possession  of  the  sheriff  of  said  county,  under  prior  attach- 
ments sued  out  by  other  parties,  which  had  been  levied  on 
said  goods,  and  that  by  reason  of  said  wrongful  levy  of  said 
defendant  said  goods  were  wholly  lost  to  this  plaintiff  by 
the  sale  of  said  goods  by  the  sheriff  under  defendant's  said 
attachment."  (37)  This  count  was  in  trover,  claiming  $5,000 
for  the  conversion  of  the  goods. 

To  the  complaint  as  thus  amended  the  defendant  demurred, 
assigning  fourteen  separate  grounds  of  demurrer,  some  of 
which  were  addressed  to  the  entire  complaint,  and  the  others 
to  the  different  counts  separately.  The  first  and  seventh 
grounds  of  demurrer  to  the  whole  complaint  were  in  sub- 
stance the  same — a  misjoinder  of  counts  in  joining  the  third 
count  with  the  first  and  second.  Another  ground  of  demur- 
rer to  the  whole  complaint,  and  also  to  the  first  and  second 
counts  each,  was,  that  the  property  was  not  sufficiently  de- 
scribed. To  the  second  count  it  was  specially  assigned  as 
ground  of  demurrer,  "(9)  because,  under  the  facts  stated  in 
said  count,  the  plaintiff  is  not  entitled  to  recover,  the  pos- 
session of  said  goods  claimed  to  have  been  levied  on  being 
shown  by  said  count  to  have  been,  not  in  the  possession  of 
the  plaintiff,  but  in  the  custody  of  the  law  under  a  prior 
attachment  which  had  been  levied  on  them,  by  virtue  of 
which  they  were  in  the  possession  of  the  sheriff; '  and  also, 
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(10-11),  because  the  said  count  "does  not  show  that  plaintiff 
was  injured  by  the  alleged  levy  of  defendant's  said  attach- 
ment," "nor  damaged  by  any  act  of  said  defendant."  The 
court  sustained  the  first  and  seventh  grounds  of  demurrer, 
but  overruled  the  others;  and  the  complaint  was  then 
amended  by  striking  out  the  third  couni 

To  the  complaint  as  thus  amended,  containing  only  the 
first  and  second  counts,  the  defendant  then  interposed  six- 
teen pleas,  of  which  it  is  only  necessary  to  mention  the 
following,  the  fifth,  sixth  and  seventh  being  addressed  to 
the  whole  complaint,  and  the  others  to  the  second  count 
only: 

(5.)  That  at  the  time  of  the  levy  of  defendant's  attachment 
the  goods  were  not  in  the  possession  of  the  plaintiff,  nor 
had  he  the  right  to  the  possession  thereof,  but  the  same 
were  in  the  possession  of  one  Ford,  the  sheriff  of  the  county, 
who  held  tnem  under  and  by  virtue  of  the  levy  of  three 
prior  attachments  against  said  Langley  &  Brother,  in  favor 
of  certain  persons  named,  which  said  attachments  were 
issued  by  a  certain  justice  of  the  peace,  returnable  to  the 
Circuit  Court,  and  on  each  was  indorsed  an  order  directing 
Kent,  a  constable,  to  levy  them  and  make  return  to  the  Cir- 
cuit Court ;  that  said  attachments  were  levied  by  said  con- 
stable on  the  goods,  as  the  property  of  Langlej  &  Brother, 
and  the  possession  of  the  goods  was  by  him  delivered  to  said 
Ford  as  sheriff,  who  had  the  right  to  the  possession  and 
custody  thereof ;  and  that  defendant's  attachment  came  to 
the  hands  of  the  sheriff  while  he  so  held  the  possession  of 
the  goods,  and  was  by  him  levied  on  the  gooas,  subject  to 
the  levy  of  the  prior  attachments ;  and  tnat  there  was  no 
change  of  possession  of  said  goods  at  the  time  of  the  levy 
of  defendant's  attachment. 

(6.)  Tliat  the  goods  claimed,  at  the  time  when  defendant's 
attachment  was  placed  in  the  hands  of  the  sheriff,  were  in 
the  possession  and  custody  of  said  Kent  as  constable,  under 
and  oy  virtue  of  the  levy  of  said  prior  attachments,  describ- 
ing them  as  before,  "and  said  Kent  afterwards  delivered  the 
possession  of  said  goods  to  said  sheriff,  who  held  the  same  as 
the  bailee  of  said  Kent,  and,  while  so  holding  as  such  bailee, 
said  sheriff  returned  defendant's  said  attachment  as  levied 
on  said  goods." 

(7.)  That  said  goods  "were  never  taken  possession  of 
under  defendant's  said  attachment,  by  the  sheriff  of  said 
county  or  any  other  person,  but  said  goods  came  into  the 
hands  of  said  sheriff  as  bailee,  while  said  attachment  was 
in  his  hands,  in  manner  following;"  that  is  to  say,  said  prior 
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attachments,  described  as  before,  were  levied  on  the  goods 
by  said  Kent  as  constable ;  ^*  and  while  holding  possession 
of  said  goods  under  said  levies  he  placed  said  goods  in  the 
hands  of  said  sheriff,  B.  H.  Ford,  as  his  bailee ;  and  said 
Ford,  while  so  holding  possession  as  bailee,  returned  de- 
fendant's said  attachment  as  levied  thereon,  for  the  purpose 
of  holding  thereunder  any  surplus  that  might  remain  after 
satisfying  said  prior  attachments  so  levied.'* 

(14)  That  plaintiff  ought  not  to  recover  on  the  second 
count  in  his  complaint,  ''because  said  goods,  at  the  time  of 
the  alleged  levy  of  defendant's  attachment,  were  not  in  the 
plaintiff's  possession,  nor  had  he  at  that  time  any  right  to 
the  possession  thereof,  but  said  goods  were  then  in  the  pos- 
session of  R.  H.  Ford,  sheriff  of  said  county,  who  was  hold- 
ing possession  thereof  under  and  by  virtue  of  three  certain 
attachments,"  describing  them  as  above,  and  alleging  their 
levy  by  the  constable ;  that  the  constable  took  possession 
of  the  goods  under  the  levy  of  the  attachments,  "and  deliv- 
ered said  goods  to  said  Ford,  the  sheriff  of  the  county,  who 
had  the  legal  right  to  the  possession  and  custody  thereof;" 
and  that  defendant's  said  attachment  came  into  the  hands  of 
the  sheriff  while  he  was  so  in  the  possession  of  the  goods, 
and  was  levied  by  him  on  said  goods,  "subject  to  said  three 
prior  attachments ;"  and  that  "there  was  no  change  of  pos- 
session of  said  goods  at  the  time  of  said  levy  of  defendant's 
said  attachment ' 

(16.)  That  defendant  is  not  guilty  as  charged  in  said 
second  count,  because  said  goods,  at  the  time  of  the  alleged 
levy  of  defendant's  attachment,  "had  already  been  levied  on 
by  said  Kent  as  constable"  under  said  prior  attachments, 
described  as  before,  and  were  held  by  him  under  said  levies 
when  defendant's  attachment  was  placed  in  the  hands  of  the 
sheriff;  "and  that  said  Kent  afterwards  delivered  the  pos- 
session of  the  ^oods  to  said  sheriff,  who  held  the  same  as 
the  bailee  of  said  Kent,  and  while  so  holding  possession  as 
such  bailee  returned  defendant's  attachment  as  levied  on 
said  goods." 

(16.)  That  plaintiffs  ought  not  to  recover  under  said 
second  count,  "because  said  goods  were  never  taken  posses- 
sion of  under  defendant's  said  attachment,  by  the  sheriff  of 
said  county  or  any  other  person,  but  came  into  the  posses- 
sion of  said  sheriff,  while  defendant's  said  attachment  was 
in  his  hands,  in  manner  following,  to- wit:"  that  said  prior 
attachments,  described  as  before,  were  placed  in  the  hands 
of  said  Kent  as  constable,  and  were  by  him  levied  on  said 
goods;  that  said  Kent,  while  holding  possession  under  the 
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levy  of  said  attaohments,  "placed  said  ^oods  in  the  hands 
of  said  sheriff  as  his  bailee ;  and  that  said  sheriff,  while  so 
holding  possession  as  bailee,  returned  defendant's  said  at- 
tachment as  levied  on  them,  for  the  purpose  of  holding 
thereunder  any  surplus  that  might  remain  after  satisfying 
said  attachments  previously  levied." 

To  these  pleas  the  plaintiff  demurred,  assigning  14 
grounds  of  demurrer  to  each,  in  substance  as  follows: 
(1,  2,  3.)  Said  plea  is  no  sufficient  answer  to  the  complaint. 
(4.)  It  fails  to  show  that  the  goods  "did  not  belong  to  the 
plaintiff."  (5,  6.)  It  fails  to  show  that  the  property  was  not 
sold  under  the  defendant's  attachment.  (7.)  It  fails  to  aver 
or  show  that  the  property  did  not  belong  to  Langley 
&  Brother.  (8.)  It  snows  that  defendant's  attachment  was 
levied  on  the  property,  but  does  not  show  that  it  belonged 
to  plaintiff  (9.)  It  shows  that  defendant's  attachment  was 
levied  on  the  property,  but  fails  to  show  that  the  property 
was  not  sold  under  said  levy.  (10.)  It  does  not  show  that 
plaintiff  was  entitled  to  the  immediate  possession  of  the 
property  at  the  time  of  the  levy.  (11.)  It  shows  that  he  was 
not  entitled  to  the  immediate  possession  of  the  property. 
(12.)  It  fails  to  aver  any  connection  between  Langley  & 
Brother  and  plaintiff  in  regard  to  the  property.  (13.)  It 
shows  that  defendant's  attachment  was  levied  on  the  prop- 
erty, **but  fails  to  show  that  the  property  was  not  lost  to 
the  plaintiff  by  the  sale  of  said  property  by  the  sheriff  under 
defendant's  attachment."  (14.)  It  "fails  to  show  that  the 
goods  levied  on  were  not  lost  to  plaintiff  by  the  sale  of  said 
goods  by  the  sheriff  under  the  attachment"  The  court 
sustained  the  demurrer  to  each  of  these  pleas,  and  issue  was 
joined  on  the  others. 

The  overruling  of  the  demurrers  to  the  complaint,  and  the 
sustaining  of  the  demurrers  to  these  pleas,  are  the  only 
matters  assigned  as  error. 

J.  M.  &  E.  M.  Oliveb,  for  appellant,  insisting  on  each  of 
the  assignments  of  error,  cited  1  Chitty's  Pleadings,  392 ; 
Sheppard  V.  Furniss,  19  Ala.  760;  Bagsdale  v.  Bowles,  16  Ala 
62;  Harmon  v.  McBae,  91  Ala  409;  Ginsberg  v,  Pohl, 
35  Md  505. 

N.  D.  Denson,  and  Watts  &  Son,  contra. — (1.)  No  demurrer 
to  the  complaint  was  interposed  after  the  third  count  was 
struck  out  by  amendment,  and  hence  the  overruling  of  the 
former  demurrer  is  not  revisable. — GaiUard  v.  Duke,  57  Ala. 
619;  Voltz  V.  VoUz,  75  Ala  655.     (2.)  If  the  sufficiency  of  the 
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complaint  can  be  considered,  it  can  not  be  doubted ;  the 
first  count  being  in  trespass,  and  in  the  form  prescribed  by 
the  Code,  p.  791,  No.  23 ;  and  the  second,  whether  in  trespass 
or  case,  showing  a  good  cause  of  action.     (3.)  Each  of  the 

?leas  was  defective  as  a  plea  of  justification. — Harrison  v. 
)avis,  2  Stew.  350 ;  Burjis  v.  Taylor,  3  Porter,  187 ;  Daniel 
V.  HardtoicJc,  88  Ala.  557.  Even  if  the  attachments  had  been 
set  out,  as  necessary  in  a  plea  of  justification,  they  did  not 
authorize  a  levy  on  plaintiff's  property,  and  such  levy  con- 
stituted plaintiff,  the  sheriff,  and  the  constable  each  and  all 
trespassers. — Harmon  v.  McBae,  91  Ala.  401 ;  Sjnith  v.  Gayle^ 
58  Ala.  600.  (4.)  The  defendant  had  the  full  benefit  of  these 
defenses  under  the  pleas  on  which  issue  was  joined. 

COLEMAN,  J. — The  record  brings  up  for  review  only 
the  rulings  of  the  trial  court  upon  the  pleadings.     The  com- 

{)laint  was  amended  by  striking  out  the  count  in  trover, 
eaving  only  the  first  and  second  counts  of  the  complaint. 
The  first  count  is  in  trespass,  and  in  the  usual  form,  as  pre- 
scribed by  the  Code.  All  assignments  as  cause  for  demurrer 
to  this  count,  or  to  the  complaint  as  a  whole,  were  properly 
overruled. 

There  is  some  contention  as  to  whether  the  second  count 
is  in  case  or  trespass.  Trespass  and  case  may  be  joined 
under  section  2673  of  the  Code.  The  averments  of  the 
second  count  show  that  the  plaintiff  was  not  in  possession 
of  the  property,  and  did  not  have  the  right  to  the  immediate 
possession  when  the  levy  complained  of  was  made;  but, 
whether  in  case  or  trespass,  tne  demurrer  to  the  second 
count  raises  the  question  as  to  its  sufficiency  to  show  a 
cause  of  action.  A  creditor  who  causes  an  attachment  to  be 
wrongfully  levied  upon  property  is  equally  guilty  of  a  tres- 
pass as  the  officer  who  mates  the  levy.  The  second  count 
does  not  affirm  the  fact  that  the  prior  attachments  sued  out 
against  A.  J.  Langley  &  Brother,  and  which  were  levied 
upon  the  stock  oi  goods,  the  subject  of  controversy,  were 
wrcngfuUy  sued  out,  or  wrongfully  levied.  Applying  the 
rule  that  the  pleadings  must  be  construed  strictly  against 
the  pleader,  we  are  of  opinion  that  this  count  shows  that, 
the  sheriff  being  rightfully  in  possession  of  the  stock  of 
poods,  by  virtue  of  the  prior  levy  at  the  suit  of  other  cred- 
itors, the  defendant  sued  out  at  his  own  instance  an  at- 
tachment against  Langley  &  Brother,  and  wron^ully  caused 
the  same  to  be  levied  upon  the  goods  in  question,  and  had 
the  goods  sold  under  his  attachment,  to  the  dami^e  of  the 
plaintiff.  The  goods  being  in  ''gremio  leg^is"  and  plaintiff 
YoL  86. 
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not  being  in  actual  possession,  and  not  having  the  immediate 
right  of  possession  according  to  the  averments  of  his  second 
count,  he  could  not  maintain  trespass. — Davis  v.  Young, 
20  Ala.  151 ;  Nelrtis  v,  Boruluranf,  26  Ala.  341 ;  Harmon  v. 
McRae,  91  Ala.  409. 

Will  case  lie  against  one  who  causes  an  attachment  to  be 
wrongfully  levied  upon  goods  which  are  in  gremio  legis  ? 
The  ownership  of  a  defendant  debtor  of  his  chattels  is  not 
divested  by  the  levy  of  an  attachment — the  levy  only  creates 
a  lien  upon  the  property  in  favor  of  the  plaintiff. — Code, 
§  2967.  The  lien  is  dependent  upon  the  judgment  to  be 
recovered,  and  when  recovered  it  relates  back  to  the  levy. 
Scarborough  v.  Maloiie,  67  Ala.  572 ;  Ccrdeman  v.  Malone^  63 
Ala.  556.  Any  loss  or  damage  sustained  by  the  owner,  the 
result  of  neglect  or  misconduct  on  the  part  of  the  sheriff, 
or  the  wrongful  act  of  any  other  person,  while  the  goods 
are  rightfully  in  the  possession  and  under  the  control  of 
such  sheriff  as  an  oflScer  of  the  court,  may  be  recovered  by 
the  owner  by  an  action  on  the  case.  Property  claimed  by 
a  vendee  of  a  defendant  debtor,  in  some  instances,  may  be 
rightfully  levied  upon  at  the  suit  of  one  creditor,  and  not 
subject  to  attachment  at  the  suit  of  another  person.  When 
property  of  a  defendant  debtor  is  in  the  possession  of  the 
sheriff,  \>j  virtue  of  a  levy  of  attachment  or  execution,  and 
subsequent  writs  of  attachment  or  execution  are  received 
by  him  against  the  same  defendant,  returnable  to  the  same 
court,  and  to  which  the  property  is  liable^  a  second  levy  by 
the  sheriff,  and  indorsement  thereof  on  the  writ,  subject 
to  the  prior  levy,  does  not  disturb  or  in  any  manner  inter- 
fere with  the  custodia  legis  under  the  first  levy.  If  the 
sheriff   should  undertake   to  displace  or  subordinate  the 

1)rior  lien  secured  by  the  first  levy,  he  might  render  himself 
able  to  the  creditors  holding  the  prior  lien. — 67  Ala.,  supra ; 
63  Ala.,  supra.  This  principle,  however,  is  wholly  unlike 
those  in  which,  to  prevent  a  confiict  in  the  jurisdiction  of 
different  courts,  it  is  held  that  property  in  gremio  legis  of 
one  court  can  not  be  seized  under  process  of  another  court, 
or  where  replevy  or  other  bonds  have  been  executed  by  the 
defendant  in  the  suit,  or  by  a  stranger,  by  which  the  actual 
custody  of  the  property  is  taken  from  the  oflicer,  and  placed 
in  the  possession  of  the  obligors,  and  held  upon  condition 
that  the  property  be  returned,  &c.  In  cases  of  the  latter 
character,  the  property  can  not  be  levied  upon  by  attach- 
ment or  executions  against  the  original  debtor  or  the  claim- 
ant The  reasons  are  fully  statea  in  the  authorities  cited. 
Rives  V.  Wdborne,  6  Ala.  38 ;   Pond  v.  Griffin,  1  Ala.  678; 
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Cordaman  v.  Malone,  63  Ala.  558 ;  Kemp  v.  Porter,  7  Ala.  53 ; 
Dollins  V.  Lindsey,  89  Ala.  219 ;  Harmon  v.  McRae,  91  Ala.  409. 

We  are  of  opinion  that  the  second  count,  when  construed 
as  an  entirety,  is  in  case,  and  is  sufficient.  True,  the  first 
clause  would  indicate  an  intention  on  the  part  of  the  pleader 
to  count  in  trespass  ;  but  the  further  averments  show  that 
the  injury  complained  of,  and  which  damaged  him,  was  the 
wrongful  levy  and  sale  of  the  property  caused  by  the  de- 
fendant, under  his  attachment,  while  the  property  was 
rightfully  in  the  possession  of  the  sheriff  under  prior  attach- 
ment. As  we  have  seen,  damages  sustained  under  such 
circumstances,  give  a  cause  of  action  to  recover  which 
case  will  lie. 

Section  2956  provides,  in  cases  of  attachment  issued  by 
justices  of  the  peace,  for  an  amount  exceeding  the  juris- 
diction of  the  justice,  and  not  more  than  the  amount  of  the 
penalty  of  the  constable's  bond,  that  the  justice  may,  by 
indorsement  on  the  process,  "direct  that  it  be  executed  by 
the  constable  of  the  precinct,  who  shall  return  the  same  to 
the  court  to  which  it  is  returnable."  Section  2958  provides 
for  the  sale  of  the  property  levied  upon  by  order  of  the 
court,  and  "the  proceeds  of  the  sale  be  retained  by  the 
sheriff,"  &c. ;  and  under  section  2959  the  sheriff  is  authorized 
to  sell  property,  under  certain  conditions,  without  an  order 
of  court  We  are  of  opinion  that  the  property  levied  upon 
by  the  constable  was  properly  delivered  by  him  to  the 
sheriff,  and  that  when  so  delivered,  it  was  in  his  possession 
as  sheriff,  and  not  as  a  mere  bailee  to  the  constable.  The 
statute  does  not  expressly  direct  the  constable  to  turn  the 
property  over  in  such  cases  to  the  sheriff,  but  a  fair  con- 
struction of  the  several  statutes,  and  of  the  duties  imposed 
upon  the  sheriff,  and  of  the  fact  that  the  writ  should  be 
directed  to  the  sheriff,  leads  to  the  conclusion  that  the 
authority  of  the  constable  in  such  cases  ends  when  he 
delivers  the  property  to  the  sheriff,  and  makes  his  return  to 
the  proper  court 

It  is  unnecessary  to  adjudicate  in  detail  all  the  questions 
raised  by  the  assignment  of  errors.  We  at  first  thought, 
and  so  stated,  that  the  case  ought  to  be  reversed;  but 
after  a  more  careful  examination  of  the  pleadings,  we  are 
satisfied  that  the  conclusions  of  the  trial  court  are  free  from 
error. 

Affirmed. 

Vol.  95. 
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Ellison  v^  JMoses. 

Bin   in  Equity' by  Creditors,  to  have  several  Conveyances  by        lw  ^4 
Insolvent  Debtors  declared  parts  of  Ocneral  Assignment.  ^  ^ 

1.  ConveyancfB  by  insolvent  debtor,  <m  parln  of  general  assignment  — 
An  insolvent  debtor  having,  under  repeated  decisions  of  this  court, 
the  right  to  sell  and  convey  property  in  absolute  payment  of  an 
existing  debt,  provided  the  price  is  fair  and  reasonable,  and  no  use  or 
benefit  is  reserved  to  himself,  such  absolute  sale  and  conveyance  will 
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not,  at  the  instance  of  other  creditors,  be  declared  and  treated  as  \]^  ^1 

part  of  a  general  assignment  executed  soon  afterwards  (Oode,§  1737),  ~"  ^^ 
though  executed  in  anticipation  of  it,  and  with  notice  on  the  part  of 
the  creditor  that  the  debtor  intended  to  make  a  general  assignment. 

2.    Same  —A  mortgage  executed  by  an  insolvent  partnership  to  one  "^  ^''i 

of  its  members,  to  secure  a  debt  for  money  loaned,  which  was  in  his  ^^  4Q8I 

hands  as  receiver  in  a  chancery  cause,  with  instructions  to  lend  it  out  1"%"^. 

on   mortgage   of  real   estate,  and  whichhe  allowed  the  firm  to  use  {124  sKA 

without  security,  under  the  agreement  or  understanding,  express  ^^221! 

or  implied,  that  they  would  secure  it  by  mortgage,  will  be  declared  ^39  gul 

and  treated  as  part  of  a  general  assignment  executed  by  the  firm  - 
on  the  same  day. 

Appeal  from  the  Chancery  Court  of  ]tf ontgomjBry. 

Heard  before  the  Hon.  John  A  Foster. 

The  bill  in  this  case  was  filed  on  the  6th  July,  1891,  by 
Henry  8.  Ellison  and  others,  as  creditors  of  Moses  Brothers,  * 

a  partnership  lately  doing  business  in  Montgomery  as 
bankers,  against  the  partners  composing  said  firm,  and 
i^^ainst  M.  P.  LeGrand  and  others ;  and  sought  to  have 
several  conveyances  which  Moses  Brothers  had  executed  to 
said  LeGrand,  M.  P.  LeGrand,  Jr.,  Josiah  Morris  &  Co., 
and  H.  C.  Moses,  declared  parts  of  a  general  assignment 
which  said  firm  had  executed  on  the  6th  July,  1891,  con- 
veying their  property  to  trustees  for  the  equal  benefit  of 
their  creditors.  The  bill  described  these  several  convey- 
ances, and  they  are  described  with  sufficient  particularity 
in  the  opinion  of  the  court ;  but  copies  of  them  were  not 
made  exhibits.  An  •  amended  bill  was  afterwards  filed, 
which  alleged  the  resignation  of  H.  C.  Moses  as  receiver  in 
the  chancery  causo,  and  the  appointment  of  Robert  Goldth- 
waite  as  receiver  in  his  stead,  and  asked  that  said  Goldth- 
waite  be  made  a  defendant  to  the  bill ;  and  a  copy  of  the 
mortgage  to  said  H.  C.  Moses  was  made  an  exhibit  to  the 
amended  bilL     Each  of  said  defendants  filed  a  demurrer  to 
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the  bill,  and  a  motion  to  dismiss  it  for  want  of  equity ;  and 
Robert  Goldthwaite  also  filed  a  plea  in  bar,  as  follows : 
"That  said  H.  C.  Moses  was  appointed  receiver  of  funds  in 
litigation  in  the  cause  of  Paul  v.  Knox,  pending  in  this 
court,  and  said  sum  secured  to  him  by  said  mortgage  was 
part  and  parcel  of  said  funds ;  that  this  court  directed  that 
said  Moses  should  loan  said  funds  to  borrowers  upon 
the  security  of  real-estate  mortgages,  and  said  Moses  held 
said  funds  for  that  purpose  and  no  other;  that  said  Moses 
Brothers  received  and  used  said  sum  so  secured  bv  said 
mortgage  with  full  notice  of  the  character  of  said  funds  and 
the  directions  of  the  court  respecting  the  same,  and  with 
the  intent  and  purpose  on  their  part  to  comply  with  said 
directions,  and  to  execute  a  proper  mortgage  on  real  estate 
for  the  security  of  said  funds ;  that  said  receiver  permitted 
and  allowed  the  use  of  said  funds  by  his  firm,  and  parted 
with  the  control  of  said  money,  only  upon  the  understanding 
that  the  repayment  thereof  should  b3  secured  bv  a  p-oper 
mortgage  on  real  estate,  but  said  firm  neglected  to  make 
said  mortgage  until  the  date  of  said  mortga<;e  of  which 
said  exhibit  is  a  copy  ;  and  this  respondent  avers  that  the 
consideration  of  said  mortgage  was  the  passing  of  said 
money  at  the  time  it  was  loaned  to  said  firm,  and  their  ac- 
ceptance of  it  from  said  receiver,  with  the  intent  on  his 
part  to  require,  and  on  the  part  of  said  firm  to  give,  proper 
real-estate  security  therefor,  and  notice  of  the  requirements 
of  the  court  respecting  said  funds,  all  of  which  raised  an 
implied  agreement  on  their  part,  if  there  was  no  express 
agreement,  to  execute  a  mortgage  to  secure  said  fund ;  and 
that  said  mortgage  was  executed  to  carry  out  said  obliga- 
tion so  resting  on  said  firm,  and  is  nothing  more  than  said 
firm  was  under  legal  obligation  to  do,  and  is  not  obnoxious 
to  the  law  regulating  general  assignments.'* 

The  chancellor  sustained  the  demurrers  and  the  plea, 
and  his  decree  is  here  assigned  as  error  by  complainants. 

Watts  &  Son,  for  appellants. — (1.)  The  right  of  an  em- 
barrassed or  insolvent  debtor  to  prefer  one  or  more  of  his 
creditors,  by  a  conveyance  of  property  at  its  fair  value,  in 

Eayment  of  antecedent  debts,  is  recognized  and  admitted ; 
ut,  when  these  conveyances  are  executed  with  the  intention 
on  his  part  to  make  a  general  assignment  for  the  benefit  of 
his  creditors,  and  with  knowledge  of  that  intention  on  the 
part  of  the  creditors  so  secured  or  preferred,  a  different 
question  is  presented.  Such  conveyances  are  to  be  con- 
strued as  if  they  had  been  embodied  in  the  general  assign- 
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ment — are  parts  of  one  and  the  same  transaction,  and  the 
law  pronounces  the  preference  unlawful.  Courts  of  equity 
look  to  the  substance,  and  disrepjard  mere  devices,  or  matters 
of  form. — Hdt  v,  Bancroft,  30  Ala.  199  ;  Preston  v,  Spauldinq, 
120  HI.  208;  Wilks  v.  Walker,  22  So.  Car.  108 ;  66  Wise.  227  ; 
o7  Pa.  193  ;  2  Ser^.  &  E.  326 ;  8  Rob.  La.  267,  415 ;  KeUoifg 
V.  Richardson,  19  Fed.  Bep.  70 ;  Martin  v.  Hmisman,  14  Ik 
160 ;  Krebs  v,  Ewing,  22  Ih.  693  ;  Freundv.  Yagerm(in,  26  lb. 
812 ;  Perry  v.  Corley,  21  IK  737.  (2.)  The  conveyance  or 
transfer  to  M.  P.  LeGrand,  Jr.,  as  trustee,  was  not  made  in 
payment  of  any  debt  which  ]!d!oses  Brothers  owed  him,  but 
lor  the  benefit  of  certain  creditors  whom  they  desired  to 
secure  or  prefer;  and  whether  he  divided  the  property 
among  them  equally,  or  sold  it  and  divided  the  proceeds,  it 
is  equally  an  unlawful  preference.  ISIoreover,  the  creditors' 
acceptance  of  it  in  full  satisfaction  of  their  debts  is  not 
averred,  and  is  not  to  be  presumed.  (3.)  The  mortga^ije  to 
HL  C.  Moses  as  receiver  comes  within  the  very  terms  of  the 
statute,  and  the  facts  averred  in  the  plea  do  not  take  it  out 
of  the  operation  of  the  statute.  If  there  was  an  express 
promise  to  give  a  mortgage  as  security,  the  promise  was 
void  under  the  statute  of  frauds,  unless  reduced  to  writing ; 
and  it  was  void  for  uncertainty  and  indefiniteness,  because 
no  particular  property  was  specified,  and  a  court  of  equity 
could  not  have  enforced  it.  As  an  implied  promise,  it  stands 
on  no  higher  ground  than  other  unsecured  debts.  Besides, 
the  statute  contains  an  express  exception  of  mortgages  given 
to  secure  a  debt  contemporaneously  created,  and  this 
court  can  not  add  other  exceptions  by  implication  or  con- 
struction. 

tiEMPLE  &  GuNTER,  and  Tompkins  &  Troy,  contra, — (1.)  It 
has  been  repeatedly  decided  by  this  court  that  the  statute 
relating  to  general  assignments  does  not  embrace  convey- 
ances of  the  absolute  title  in  payment  of  debts,  but  such 
conveyances  are  governed  by  the  rules  which  apply  to  con- 
veyances or  transfers  of  property  by  an  insolvent  debtor  in 
payment  of  antecedent  debts. — Urawford  v.  Kirksey,  55  Ala 
282  ;  Hdt  v.  Bancroft,  30  Ala.  204 ;  Stiles  v.  Liqhtfoot,  26  Ala. 
445 ;  29  Ala.  713 ;  *  Hodges  v.  Coleman,  76  Ala.  203.  The 
statute  has  been  carried  into  two  revisions  of  the  public 
statutes  since  the  earliest  of  these  decisions  was  made,  and 
this  is  a  legislative  adoption  of  that  construction. — 3  Brick. 
Digest,  749,  §  1.  (2.)  Moses  Brothers  received  the  trust 
funds  which  were  in  the  hands  of  H.  C.  Moses  as  receiver, 
not   only   with  knowledge  of  the  fact  that  they  were  trust 
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iFunds,  but  with  knowledge  of  the  instructions  to  him  as  to 
their  investment;  and  if  they  did  not  make  an  express 
promise  to  make  a  proper  mortgage,  the  law  imputes  such 
promise  to  them  and  its  acceptance. — Ex  parte  Ford,  16  Q. 
B.  D.  307 ;  Oqden  v.  Saunders,  13  Wheat  341 ;  CuHi^  v. 
Fielder,  2  Black,  478;  Gary  v.  Curtis,  3  How.  247-55; 
12  Wall.  12;  13  Wall  630;  3  Pom.  Eauity,  §  1238.  When 
the  mortgage  was  executed,  it  related  back  to  the  time  when 
the  obligation  was  incurred.— 78  N.  Y.  131 ;  94  N.  T.  340 ; 
9  Ch.  Ap.  752.  It  makes  no  difference  if  the  promise  was 
not  in  writing,  since  no  one  but  a  party  can  pleaa  the  statute 
of  frauds,  and  the  statute  does  not  apply  to  executed  con- 
tracts.—51  Ala.  434 ;  60  Ala.  214 ;  71  Ala.  202. 

WALKER,  J.— On  July  6th,  1891,  Moses  Brothers  made 
a  general  assignment  of  all  their  property  for  the  benefit  of 
their  creditors.  On  the  same  day  they  conveyed  to  M.  P. 
LeGrand  certain  property  in  payment  of  an  antecedent  debt 
due  to  him  ;  to  M.  P.  LeGrand,  Jr.,  as  trustee,  certain  other 
property  in  payment  of  an  antecedent  debt  due  to  him  ;  and 
executed  to  Henry  G.  Moses,  as  receiver  in  a  cause  pending 
in  the  Chancery  Court,  a  mortgage  on  certain  other  property 
to  secure  a  sum  of  money  due  to  him  as  receiver.  On  the 
preceding  26th  day  of  June  they  had  conveyed  certain  other 
property  to  M.  P.  LeGrand,  in  payment  of  another  ante- 
cedent debt  then  due  to  him ;  ana  on  the  4th  day  of  July 
they  had  transferred  and  delivered  certain  other  property 
to  Josiah  Morris  &  Co.,  in  payment  of  an  antecedent  debt 
then  due  to  them.  It  is  cnarged  that  the  several  convey- 
ances giving  preference  in  the  payment  of  the  debts  respec- 
tively provided  for  were  executed  when  Moses  Brothers 
were  utterly  insolvent,  and  in  contemplation  of  the  general 
assignment ;  and  that  when  the  preferences  were  made,  the 
several  preferred  creditors  above  mentioned  well  knew  of 
the  ins<  »lvency  of  Moses  Brothers,  and  of  their  intention  to 
make  an  assignment.  The  purpose  of  the  bill  is  to  have  all 
the  conveyances  and  transfers  above  mentioned  declared 
and  treated  as  parts  of  one  general  assignment  for  the  bene- 
fit of  all  the  creditors  of  Moses  Brothers,  and  to  avoid  the 
preferences. 

The  law  of  this  State  permits  an  insolvent  debtor  to  make 
preferences  among  his  creditors  in  the  payment  of  his  debts, 
by  an  absolute  sale  or  transfer  of  his  property  in  discharge 
of  such  debts.  He  may  convey  the  whole  or  any  part  of 
his  property  in  payment  of  an  antecedent  debt ;  and  if  the 
price  is  reasonably  fair,  and   there  is   no  reservation   of   a 
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benefit  or  trust  in  his  favor,  the  sale  is  valid  and  will  be 
sustained,  whatever  may  have  been  the  debtor's  intentions, 
and  though  the  preferred  creditor  knew  of  such  intentions, 
and  that  the  sale  would  leave  the  debtor  unable  to  pay  his 
other  debts.  That  such  preferences  are  allowable  is  settled 
by  numerous  decisions  of  this  court. — Chipinan  v.  Stern^ 
89  Ala.  207;  Hodges  v,  Coleman,  76  Ala.  203;  Cratv/ord  v. 
KirJcseyy  55  Ala.  282  ;  3  Brick.  Dig.  517.  The  statutory  pro- 
hibition against  preferences  in  general  assignments  (Code, 
§  1737)  does  not  operate  upon  an  absolute  and  unconditional 
sale  of  a  debtor's  property  to  his  creditors  in  payment  of 
the  debts  due  to  them.  This  question,  also,  is  well  settled 
by  the  former  decisions  of  this  court.  The  general  assign- 
ment, in  which  preferences  or  priorities  of  payment  given  to 
one  or  more  creditors  over  the  others  are  prohibited,  implies 
the  idea  of  a  trvst,  under  the  operation  of  which  there  is  a 
possibility  of  a  reversion  to  the  debtor  of  some  interest  in 
the  proceeds  of  a  sale  of  the  property  assigned.  No  such 
idea  is  involved  in  an  unconditional  sale  of  property  in 
absolute  payment  and  discharge  of  a  debt.  Here  the  debt 
is  extinguisned,  and  the  debtor  is  stripped  of  all  interest  in 
the  property  sold.  Such  a  sale  is  not  within  the  purview 
of  the  statute,  and  if  a  preference  is  thereby  effected,  it  is 
not  such  a  preference  as  the  statute  prohibits. — Otis  v,  Mc- 
Guire,  76  Ala.  295 ;  Banner  v.  Bretver^  69  Ala  191 ;  Gamer 
V.  GoiiMantine^  86  Ala.  492.  The  result  is,  that  the  law  as  it 
now  stands  permits  an  insolvent  debtor  to  prefer  one  or 
more  of  his  creditors  over  the  others  in  the  payment  of 
debts  by  a  sale  of  property  in  satisfaction  thereof;  and  pro- 
hibits preferences  or  priorities  of  payment  in  a  general 
assignment  by  the  debtor  for  the  benefit  of  his  creditors. 
Only  the  legislature  can  make  the  prohibition  against  prefer- 
ences equally  operative  in  both  classes  of  cases.  The  courts 
must  recognize  and  enforce  the  law  as  it  exists.  They  can 
not  ignore  distinctions  created  by  the  law-making  power. 

It  IS  not  shown  by  the  bill  that  any  of  the  conveyances 
and  transfers  made  by  Moses  Brothers  in  payment  and  dis- 
charge of  certain  of  their  debts  had  the  features  or  charac- 
teristics of  an  assignment  for  the  benefit  of  creditors,  as  dis- 
tinguished from  an  absolute  sale.  If  all  the  property  of  the 
debtors  had  been  exhausted  in  the  payment  of  the  preferred 
debts,  the  creditors  who  were  left  wholly  unprovided  for 
would  not  have  been  entitled  to  disturb  the  sales  merely  be- 
cause the  preferences  were  thereby  made.  The  validity  of 
the  sales  was  not  affected  by  the  circumstance  that  some 
other  property  was  left  to  the  debtors  which  they  conveyed 


'  Digitized  by 


Google 


226  SUPREME  COURT  [Dec.  Term, 

[Ellison  V.  Moses.] 

by  a  general  assignment  for  the  benefit  of  their  remaining 
creditors.  The  complainants  were  not  entitled  to  have  the 
absolute  sales  and  conveyances  treated  as  parts  of  the  gen- 
eral assignment.  The  decree  of  the  Chancery  Court  to  this 
effect  was  correct. 

The  conveyance  to  Henry  C.  Moses,  the  receiver  appointed 
by  the  Chancery  Court  in  the  case  of  PanU  v.  Knox,  does 
not  purport  to  be  in  satisfaction  and  discharge  of  a  debt 
due  to  him  as  receiver ;  nor  does  it  purport  to  come  within 
the  exception  to  the  statute  in  reference  to  "mortgages  given 
to  secure  a  debt  contracted  contemporaneously  with  the  exe- 
cution of  the  mortgage,  and  for  the  security  of  which  the  mort- 
gage was  given." — Code,  §  1737.  It  is  a  mortgage  executed 
to  secure  the  repayment  of  the  amount  of  certain  trust  funds 
which  had  come  to  the  hands  of  Henry  C.  Moses  as  receiver, 
subject  to  the  directions  of  the  court  to  lend  the  same  upon 
the  security  of  real  estate  mortgages.  He  allowed  the  hrm 
of  Moses  Brothers,  of  which  he  was  a  member,  to  use  these 
funds,  without  furnishing  the  security  upon  which  he  was 
authorized  to  lend  them.  It  does  not  appear  how  long  they 
had  had  the  use  of  these  funds  before  the  mortgage  in  ques- 
tion was  executed.  The  plea  on  the  subject  does  not  allege 
that,  at  the  time  the  funds  were  appropriated  and  used  by 
the  firm,  there  was  any  express  agreejnent  on  their  part  to 
give  the  proper  real  estate  security  for  the  repayment  tnereof. 
The  averments  of  the  plea  show  no  more  than  that  the 
receiver's  permission  of  the  use  of  the  funds  by  his  firm, 
and  their  acceptance  of  them  with  notice  of  the  require- 
ments of  the  court  in  reference  thereto,  raised  an  implied 
a^eement  on  their  part  to  ^ive  the  proper  real  estate  secu- 
rity ;  and  that  the  execution  of  the  mortgage  by  Moses 
Brotherilf,  after  they  had  received  and  used  the  funds,  was 
merely  the  performance  of  the  duty  imposed  upon  them  in 
the  premises. 

The  mortgage  in  question  and  the  instrument  which  is  a 
general  assignment  on  its  face  were  executed  on  the  same  day, 
and  the  bill  alleges  that  they  were  parts  of  one  and  the  same 
transaction.  The  property  conveyed  by  the  mortgage  is,  by 
the  terms  thereof,  redeemable  on  the  payment  of  tne  debt 
thereby  secured — by  the  express  terms  of  the  instrument  a 
trust  results  to  the  debtors,  of  any  surplus  which  may 
remaip  after  satisfying  the  debt  It  was  merely  a  provision 
for  payment  by  the  appropriation  of  certain  property,  or 
the  proceeds  of  the  sale  thereof,  to  that  end,  ana  not  a  pay- 
ment itself.  These  are  distinguishing  characteristics  of  the 
transfer  in  which  preferences  are  avoided  by  the  statute,  if 
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substantially  all  of  the  debtor's  property  is  covered  thereby; 
and  though  the  mortgage,  if  standing  by  itself,  would  oe 
regarded  as  only  a  partial  assignment,  and  not  within  the 
operation  of  the  statute ;  yet,  if  when  it  was  executed,  other 
and  successive  transfers  or  conveyances  of  a  kindred  nature 
were  contemplated,  covering  all  the  debtors'  property,  the 
several  conveyances,  when  executed,  must  be  taken  together 
as  forming  a  general  assignment,  upon  which  the  statute 
operates,  unless,  by  reason  of  some  special  feature  or  cir- 
cumstance, the  mortgage  is  withdrawn  from  the  influence  of 
the  statute. — Banner  v.  Brewer,  69  Ala.  191 ;  Hdt  v.  Bamrroftj 
30  Ala.  93;  3  Brick.  Dig.,  pp.  49,  50. 

What  was  the  character  of  the  liability  incurred  by  liloses 
Brothers  by  their  appropriation  and  use  of  the  funds  en- 
trusted to  the  receiver,  without  furnishing  him  the  security 
which,  by  the  order  of  the  court,  he  was  required  to  take 
upon  a  loan  of  the  money?  Is  there  anything  in  the  mort- 
gage subsequently  executed  as  security  for  the  liability  thus 
incurred  to  exempt  it  from  the  operation  of  the  statute  pro- 
hibiting preferences  or  priorities  in  general  assignments? 
It  is  clear  that  the  receiver,  in  permitting  and  allowing  the 
use  of  the  trust  funds  by  his  firm,  and  m  parting  with  the 
control  thereof,  without  requiring  the  execution  of  a  mort- 

fage  or  mortgages  on  real  estate  to  secure  the  loan,  as 
irected  by  the  order  of  the  court,  was  guilty  of  a  conver- 
sion, which  imposed  a  personal  liability  upon  him  and  upon 
his  firm,  who  received  the  money  w^ith  notice  of  the  breach 
of  trust. — DeJarnette  v.  DeJarnette,  41  Ala.  708  ;  Henderson 
V.  Henderson,  58  AIel  582 ;  Malone  v.  Kelly,  54  Ala.  649.  It  is 
equally  clear  that  the  trust  funds  could  be  followed  into  the 
hands  of  any  one  who  received  them  charged  with  notice  of 
the  trust,  or  into  any  unauthorized  investment  of  them  by 
the  trustee,  to  which  they  could  be  traced. — Beed  v.  Bank  of 
Mobile,  70  Ala.  199;  Whaley  v.  W holey,  71  Ala.  159;  3  Brick. 
Dig.,  p.  796.  Here,  there  is  no  question  of  tracing  and 
identifying  the  funds  in  the  hands  of  Moses  Brothers. 
There  is  no  pretense  that  they  had  invested  them  in  the 
property  upon  which  the  mortgage  was  given.  They  had 
simply  converted  the  money,  mingled  it  with  their  own 
funds,  and  used  it  in  some  way  which  is  not  disclosed.  The 
consideration  of  the  mortgage  was  the  personal  liability 
incurred  by  the  unauthorized  use  of  the  trust  funds.  Moses 
Brothers  having  used  the  funds  with  notice  of  their  trust 
character,  and  of  the  directions  of  the  court  as  to  the  mode 
of  their  investment,  their  liability  was  similar  to  that 
incurred  by  the  trustee  himself  by  nis  breach  of  trust     In 
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reference  to  the  liability  in  such  case  of  the  trustee  to  the 
cesfui  que  trust,  it  was  said  in  Lathropv.  Bampton,  31  Cal.  23: 
"Where  a  trustee,  in  violation  of  his  trust,  invests  the  trust 
property  or  its  proceeds  in  any  other  property,  the  cestui 
qite  trust  may  elect  to  hold  the  substituted  property  subject 
to  the  trust,  or  to  hold  the  trustee  personally  liable  to  him 
for  the  breach  of  the  trust.  The  former  he  can  do,  however, 
only  when  he  can  follow  and  identify  the  property,  either  in 
its  original  or  substituted  form.  ...  If  this  can  not  be  done, 
the  right  of  the  cestui  que  trust  to  elect  is  gone,  because  its 
exercise  has  become  impossible,  and  he  is  therefore  forced 
to  rely  upon  the  personal  liability  of  the  trustee.  .  .  . 
When  thus  forced  to  rely  upon  the  personal  liability  of  the 
trustee,  a  cestui  que  trust  occupies  a  position  towards  the 
estate  of  the  trustee  which  is  no  better,  but  is  identical  with, 
that  of  a  simple-contract  creditor.  He  has  no  special  lien 
upon  the  general  estate  of  the  trustee  which  is  superior  to 
that  of  any  other  creditor;  for  the  specific  property  covered 
by  the  trust  is  gone,  and  nothing  is  left  to  the  cestui  que 
trust  except  a  naked  claim  for  damages  generally,  on  account 
of  the  breach,  to  be  obtained  through  an  action  at  law, 
attended  by  all  the  incidents  of  a  like  action  on  behalf  of 
one  who  is  not  the  beneficiary  of  a  trust"  What  was  there 
said  is  in  harmony  with  the  former  decisions  of  this  court. 
The  rule  is  well  settled,  that  the  cestui  que  trust  is  entitled 
to  have  the  trust  visited  upon  any  property  into  which  the 
trust  funds  have  been  invested  by  the  trustee  in  breach  of 
his  duty,  or  by  any  third  person  with  notice  of  the  trust,  so 
long  as  such  funds  can  be  satisfactorily  traced  and  identified. 
But,  in  case  of  a  mere  money  trust,  when  the  money  has 
been  mingled  with  the  funds  of  the  trustee,  or  of  another 
person,  so  that  it  can  not  be  distinguished  and  identified, 
and  can  not  be  traced  into  any  particular  property,  there  is 
no  longer  any  specific  thing  upon  which  the  trust  may  attach ; 
and,  in  such  case,  nothing  is  left  to  the  cestui  que  truest  but 
the  moneyed  liability  in  his  favor  of  the  trustee,  or  of  the 
third  person  who  has  used  the  fund  with  notice  of  its  trust 
character ;  and  such  liability  stands  upon  the  same  footing 
as  a  mere  debt,  and  the  cestui  que  trust  has  no  advantage 
over  a  general  creditor. — Parker  v.  Jones,  67  Ala.  234 ;  OM- 
smith  V.  Stetson,  30  Ala.  164;  St^tcart  v.  Fry,  3  Ala.  573; 
Maury  v.  Mason,  8  Porter,  211.  Indeed,  the  trustee's  per- 
sonal liability  to  make  compensation  for  the  loss  occasioned 
by  a  breach  of  trust,  is  a  simple-contract  equitable  debt. 
Vernon  i\  Vaudry,  2  Atk.  119;  jienhury  v.  Beiilmry,  2Dev.  & 
Vol.  96. 
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Bat  Eq.  (N.  C.)  235;  2  Pomeroy's  Eq.  Jur.  §  1080  ;  2  Lewin 
on  Trusts  (Flint's  ed.),  *906. 

It  may  be  conceded  that  a  promise  by  Moses  Brothers  to 
give  a  mortgage  on  real  estate,  to  secure  the  amount  of  the 
tmst  funds  which  came  to  their  hands  and  was  converted 
bv  them,  may  be  implied  from  their  acceptance  and  use  of 
the  funds,  with  notice  of  the  direction  of  the  court  that 
such  security  should  be  taken  by  the  receiver  upon  a  loan 
of  the  funds  by  him.  There  is,  however,  nothing  upon  which 
to  raise  an  implication  of  an  agreement  by  Moses  Brothers 
to  give  a  mortgage  upon  all  their  real  estate,  or  upon  any 
particular  real  estate.  If  they  had  entered  into  a  written 
agreement  to  give  a  mortgage  on  certain  land,  this  would 
have  fixed  an  equitable  lien  thereon,  and  the  giving  of  the 
mortgage  could  have  been  regarded  as  the  performance  of 
an  executorv  agreement  to  furnish  that  specific  security. 
2  Pomeroy  s  Eq.  Juris.  §  1237  ;  Kirksey  v.  Means,  42  Ala. 
426;  MobUe  dc  G,  P.  B,  Co.  v.  Talmcm,  15  Ala.  472.  Upon 
such  a  state  of  facts,  liens  which,  otherwise,  would  have 
been  invalid,  were  sustained  in  several  cases,  which  were  re- 
ferred to  in  the  argument  for  the  appellees. — Paulding  v. 
Chrome  Steel  Co.,  94  N.  Y.  334;  CaMle  v.  Letoia^lS^.Y. 
131.  In  the  absence,  however,  of  any  agreement  to  secure 
the  repayment  of  trust  money  by  a  lien  or  charge  upon 
properly  which  can  be  identiflea,  if  the  money  has  been 
received  and  dissipated,  or  so  mingled  with  other  funds 
that  it  can  no  longer  be  distinguished,  then  no  particular 
property  can  be  arbitrarily  selected  and  treated  as  the  trust 
estate  in  a  substituted  form.  The  mere  personal  obligation 
of  the  debtor  to  repay  the  money,  or  to  secure  its  repay- 
ment by  a  lien  upon  property  not  identified,  can  not  operate 
to  fix  a  lien  upon  any  specific  property,  or  to  stamp  upon 
the  legal  title  thereto  the  qualities  of  a  trust,  so  as  to  give 
the  ce8tui  que  trust  an  equitable  interest  therein,  or  claim 
thereon.  In  such  case,  there  is  no  specific  property  as  to 
which  the  cestui  qiie  trust  can  be  regarded  as  the  equitable 
owner,  or  as  the  beneficiary  of  an  equitable  lien  or  charge. 
His  available  claim  is  narrowed  to  a  mere  debt,  and  he  has 
only  such  right  to  reach  and  subject  the  debtor's  property 
as  any  other  general  creditor  has.  Upon  no  part  of  the 
debtor's  property  is  there  a  special  charge  for  the  payment 
or  security  of  the  personal  claim  against  him,  growing  out 
of  the  breach  of  trust  In  the  present  case,  when  the  re- 
ceiver surrendered  the  control  of  the  trust  money,  and  per- 
mitted it  to  be  mingled  with  the  funds  of  his  firm,  the 
only  recourse  left  to  him  for  indemnity  by  the  firm  was  the 
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personal  liability  incurred  by  their  participation  in  the 
Dreach  of  trust  The  debtor  firm  had  no  more  right  to 
provide  for  a  perference  or  priority  of  payment  of  such 
claim  in  a  general  assignment  of  their  property,  than  they 
had  to  provide  for  such  preference  or  priority  of  payment 
in  favor  of  any  other  one  or  more  creditors  over  their  re- 
maining creditors. 

Under  the  averments  of  the  bill  as  amended,  the  mort- 
gage to  Henry  C.  Moses,  receiver,  and  the  instrument  which 
IS  a  general  assignment  on  its  face,  must  be  taken  together 
as  constituting  one  transaction,  by  which  provision  was 
made  for  the  payment  of  the  debts  of  the  grantors,  but 
which  did  not  by'  itself  effect  a  payment  and  discharge  of 
such  debts — in  other  words,  the  transaction  was  a  general 
assignment  And  as  the  mortgage  undertakes  to  give  a 
preference  or  priority  of  payment  of  the  debt  therein  provi- 
ded for,  the  other  creditors  are  entitled  to  have  that 
attempted  preference  avoided,  and  to  have  the  security  of 
the  mortgage  enure  to  the  benefit  of  all  the  creditors  of  the 
grantors  alike. 

The  Chancery  Court  erred  in  sustaining  the  plea  of 
Robert  Goldthwaite  as  the  receiver  appointed  to  succeed 
Henry  0.  Moses.  Because  of  that  error  the  decree  must 
be  reversed.  The  costs  of  the  appeal  in  this  court  and 
in  the  Chancery  Court  to  be  paid,  one  half  by  the  ap- 
pellants, and  one  half  by  the  appellee  Goldtnwaite  as 
receiver. 

Reversed  and  remanded. 

Thorington,  J.,  not  sitting. 


Kearney  v.  Klin^^ 

Action  on  Guaranty  for  Perfo^'mance  of  Charter  PaHy. 

1.  I%iue  on  defective  plea. — When  issue  is  joined  on  a  defective  plea, 
and  the  evidence  clearly  establishes  its  truth,  the  court  should 
instruct  the  jury,  on  request,  to  find  for  the  defendant  if  they  believe 
the  evidence,  leaving  the  plaintiff  to  ask  a  repleader. 

2.  Ctobb  errors  neutralizing  each  other. — There  possibly  may  be  con- 
ditions in  which  this  court  would  hold  that  an  error  prejudicial  to  the 
appellant  was  neutralized  by  another  error  in  his  favor,  and  on  that 
account  refuse  to  reverse ;  but,  to  justify  such  ruling,  it  must  affirm- 
atively and  clearly  appear  that  no  injury  was  done  ;  and  this  does 
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not  appear  when  the  record  does  not  satisfactorily  show  that  all  the 
meritorious  questions  in  the  case  were  presented  and  decided  in  the 
court  below. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Ciarke. 

This  action  was  brought  by  August  Kling  against  Philip 
Kearney,  and  was  commenced  on  the  17th  February,  1890. 
The  action  was  founded  on  the  defendant's  written  guaranty 
of  the  performance  by  Peter  Burke,  as  charterer  of  the 
steamboat  lAUie,  of  all  the  stipulations  and  obligations 
imposed  on  him  by  the  charter-party,  which  was  in  these 
words : 

"State  of  Alabama, )  This  charter-party,  entered  into 
Mobile  County,  f  by  and  between  August  Kling,  owner 
of  the  steamboat  LiUie,  ot  the  first  part,  and  Peter  Burke  of 
the  second  part,  witnespeth:  (1.)  August  Kling,  of  the 
first  part,  agrees  to  charter  to  Peter  Burke  the  steamboat 
LiUie,  for  the  term  of  five  (5)  months,  at  and  for  the  sum  of 
$60  per  month,  payable  monthly,  which  said  Burke  doth 
agree  so  to  pay.  (2.)  It  is  hereby  agreed  that  the  said 
Peter  Burke  shall  assume  all  liabilities  of  any  and  all  kinds 
arising  from  or  suflfered  by  the  said  lAUie  during  the  con- 
tinuance of  this  charter-party.  (3.)  The  said  Burke  is  to 
insure  the  said  LiUie,  if  sne  can  be  insured,  in  and  for  the 
benefit  of  said  August  Kling,  for  the  sum  of  $1,500,  he,  the 
said  Burke,  paying  all  the  premiums  on  said  insurance 
policy ;  and  said  policy  is  to  be  delivered  to  the  said  Kling 
within  two  weeks  from  the  signing  of  this  charter-party. 
(4)  It  is  expressly  agreed  and  understood  that  the  said 
Burke  shall  not  run  said  lAUie  into  debt ;  that  he  is  to  create 
no  debts  or  liabilities  on  said  vessel  of  any  kind ;  and  he 
does  hereby  covenant  and  agree  to  keep  the  said  vessel  free 
from  any  and  all  debts  of  any  kind,  and  to  hold  said  August 
Kling  and  said  vessel  harmless  from  any  and  all  debts  or 
liabilities  that  may  or  shall  be  created,  or  sustain  [ed]  or 
accrue,  during  the  continuance  of  this  charter-party.  (5.) 
The  said  Burke  doth  agree  to  return  the  said  steamboat 
LiUie  to  August  Kling,  in  the  city  of  Mobile,  State  of  Ala- 
bama, upon  the  expiration  of  this  charter-party,  in  the  same 
condition  as  when  received,  ordinaiy  wear  and  tear  excepted. 
If  said  LUlie  should  sink,  the  said  Peter  Burke  is  to  do  all 
in  his  power  to  raise  her.  (6.)  It  is  mutually  agreed 
between  the  parties,  that  if  said  Peter  Burke,  at  any  time 
during  the  continuance  of  this  charter-party,  should  con- 
clude to  purchase  the  said  steamboat  LiUie,  the  said  August 
Kling  doth  hereby  agree  to  sell  her  to  him  for  the  sum  of 
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$1,000  in  cash  ;  and  it  is  understood  that,  in  that  event,  the 
amount  said  Burke  shall  have  paid  said  Kling  as  charter 
money  shall  be  allowed  to  him  as  so  much  paid  on  the 
one  thousand  dollars.  To  all  of  which  we  hereunto  set 
our  hands  and  seals,  Sept  14th,  1889."  (Signed  by  both 
parties.) 
The  defendant's  guaranty,  also  dated  September  14th, 

1889,  was  in  these  words :  "For  and  in  consideration  of 
the  chartering  or  letting  of  such  steamboat  LiUie  by  the 
said  August  Kling  to  the  said  Peter  Burke,  and  for  the  sum 
of  one  dollar,  I  nereby  become  surety  for  the  punctual 
payments  of  the  said  $60  per  month,  and  the  performance 
of  the  agreements  and  covenants  in  the  above  written 
agreement  or  charter  mentioned,  to  be  paid  and  performed 
by  Peter  Burke ;  and  if  any  default  shall  be  made  therein,  I 
do  hereby  promise  and  agree  to  pav  unto  said  August  Kling 
such  sum  or  sums  of  money  as  will  be  sufficient  to  make  up 
such  deficiency,  and  fully  satisfy  the  conditions  of  the  said 
agreement,  without  requiring  any  notice  of  non-payment,  or 
proof  of  demand  being  made.     Given  under  my  hand,"  &c 

The  opinion  states  the  other  material  facts. 

PiLLANS,  ToBjJEY  &  Hanaw,  for  appellant 
Overall  &  Bestor,  coiitra, 

STONE,  C.  J.— (The  reporter  will  set  out  a  copy  of  the 
contract  of  lease,  or  charter-party,  by  which  Klmg  let  or 
hired  the  steamboat  "Lillie"  to  Peter  Burke,  and  a  copy  of 
the  guaranty  entered  into  by  Kearney  as  Burke's  surety.) 

The  complaint  contains  two  special  counts,  and  each  count 
sets  out  m  extenao  a  copy  of  the  contract  between  plaintiff 
and  Burke,  and  a  copy  of  Kearney's  guaranty  of  feurke's 
faithful  performance.  JBurke  leased  the  boat  from  Kling 
September  14,  1889,  was  to  man  and  run  her  on  his  own  ac- 
count, and  return  her  at  the  end  of  the  lease,  February  14, 

1890,  in  the  same  condition  as  when  received,  "wear  and  tear 
excepted." 

No  ruling  appears  to  have  been  had  on  the  first  coumt, 
and  we  will  not  notice  it.  The  case  was  tried  on  the  second 
count,  and  the  only  breach  assigned  in  it  was  and  is,  ''that 
said  Burke  has  committed  a  breach  of  said  contract  or 
charter-party  in  this,  that  he  has  failed  and  refused  to  re- 
turn said  steamboat  Lillie  to  plaintiff  at  Mobile,  Alabama, 
after  the  expiration  of  said  charter-party."  There  was  a 
demurrer  to  the  complaint,  assigning  grounds ;  but  as  there 
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ia  no  assigmnent  of  error  which  brings  up  the  ruling  on  the 
demurrer,  we  will  not  consider  it. 

Defendant  Kearney  then  filed  eight  pleas  to  the  complaint 
Thej^r^^  was,  that  at  the  time  of  tne  charter  the  steamboat 
Lillie  was  not  river-worthy,  and  was  not  fit  for  carrying 
freight  and  passengers  up  and  down  the  Mobile  and  Tom- 
bigbee  rivers.  Second,  that  in  consequence  of  said  river 
unworthiness,  and  not  from  any  peril  of  the  navigation,  said 
steamboat  sprung  a  leak,  and  was  lost  on  her  first  voyage. 
Third,  that  by  said  charter-party  Kling  warranted  that  wie 
steamboat  "was  in  all  respects  fit  and  suitable  in  strength, 
structure  and  condition  to  carry  a  cargo  in  the  river  trade ;" 
and  defendant  then  negatived  these  qualities,  and  averred 
that  on  her  first  trip,  in  less  than  a  month  after  the  contract, 
from  no  peril  of  the  navigation,  but  from  her  own  unfitness 
and  river-unworthiness,  she  sank  and  was  lost.  Fourth 
plea  avers  that,  by  force  of  the  contract,  plaintiflF  was  bound 
to  see  that  the  boat  was  river-worthy  and  in  suitable  condi- 
tion for  the  service,  and  neglected  to  do  so ;  and  that  in  less 
than  a  month  the  boat  was  lost  in  consequence  of  her  own 
river-unworthiness.  Fifth,  that  the  boat  sunk  and  perished 
in  less  than  a  month  after  she  was  chartered,  before  any  hire 
had  accrued.  Sixth,  same  as  fifth,  with  the  additional  aver- 
ment that  the  boat  was  lost  without  the  fault  of  Burke  or 
defendant  Seventh,  that  the  boat  was  lost  on  her  first  voy- 
age, from  no  peril  of  the  river,  but  from  inherent  weakness 
and  river-unworthiness,  and  that  it  was  not  in  Burke's  power 
to  raise  her.  Eiyhth,  that  the  steamboat,  by  her  own  in- 
herent weakness  and  river-unworthiness,  was  rendered  in- 
capable of  being  returned  to  plaintiffi 

JPlaintiff  demurred  in  gross  to  the  first,  second,  third, 
fourth,  seventh  and  eighth  pleas  of  defendant,  "raising  the 
Question  of  river-unworthiness."  He  assigned  grounds  of 
demurrer :  First,  "because  by  the  terms  of  said  contract  of 
charter-party  defendant's  principal  hired  said  boat  as  she 
was,  and  expressly  agreed  to  return  her  to  plaintiff  in  same 
condition  as  when  received."  Second  assignment  is  not  ma- 
terially different  from  first.  Third  assignme^it  denies  that 
by  the  terms  of  the  charter-party  there  is  any  warranty  of 
the  river-worthiness  of  the  steamboat  Fo2irth  assignment 
is  substantially  like  the  first  and  second.  Plaintiff  also  de- 
murred "to  the  fifth  and  sixth  pleas,  because  they  present 
no  issue  of  law  or  fact."  The  court  overruled  these  demur- 
rers, and  the  plaintiff  then  took  issue  on  the  pleas. 

The  contract,  or  charter-party,  contains  no  express  guar- 
anty, or  other  provision  in  reference  to  the  soundness  or 
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river-worthiness  of  the  steamboat  LiUie.  If  there  was  any 
guaranty,  it  was  one  implied  from  the  nature  of  the  contract. 

We  have  stated  above  that  the  only  breach  of  Burke's 
contract  stipulations  which  is  assigned  in  the  second  count 
is,  that  he  failed  and  refused  to  restore  the  steamboat  to 
Kling.  The  contract,  or  charter-party,  expressly  imposes 
many  duties  on  Burke.  We  mention  only  two  of  them. 
"Third:  The  said  Peter  Burke  is  to  insure  the  said  ^Lillie^' 
if  she  can  be  insured,  in  and  for  the  benefit  of  said  August 
Kling,  for  the  sum  of  fifteen  hundred  dollars ;  he,  the  said 
Burke,  paying  all  the  premiums  on  said  insurance  policy, 
and  said  policy  to  be  delivered  to  said  Kling  within  two 
weeks  from  the  signing  of  this  charter-party.  .  .  "Fifth  : 
The  said  Peter  Burke  doth  agree  to  return  the  said  steam- 
boat ^Lillie  to  August  Kling,  in  the  city  of  Mobile,  State  of 
Alabama,  upon  the  expiration  of  this  charter-party,  in  the 
same  condition  as  when  received,  ordinary  wear  and  tear 
excepted.  If  said  'LiUie'  should  sink,  the  said  Peter  Burke 
is  to  do  all  in  his  power  to  raise  her." 

The  testimony  without  conflict  surely  proved  the  truth  of 
defendant's  fifth  plea.  The  only  averment  of  fact  set  up  by 
that  plea  in  bar  of  plaintiff's  action  was,  '*that  said  vessel 
sunk  and  perished  before  a  month  had  run  and  any  payment 
of  hire  had  accrued."  On  this  plea  plaintiff  had  taken  issue ; 
and  when  its  truth  was  proved,  defendant  was  entitled  to  a 
verdict.  Defendant  had  in  writing  requested  the  court  to 
charge  the  jury,  that  if  they  believed  the  evidence  they  must 
find  for  the  defendant;  and  the  court  had  refused  to  so 
charge.  This  was  excepted  to,  and  is  assigned  as  error. 
In  the  then  state  of  the  pleadings,  this  charge  ought  to  have 
been  given. —  Crescent  Bremvg  Co,  v,  Handlcy,  90  Ala.  486. 

This  plea  had  been  demurred  to  by  plaintiff,  and  the  de- 
murrer overruled.  The  plea  being  insufficient,  if  defendant 
had  succeeded  in  the  court  below,  and  plaintiff  had  appealed, 
we  would  have  reversed  the  judgment  of  the  Circuit  Court 
overruling  the  demurrer  to  the  fifth  plea.  So,  if  defendant 
had  succeeded  in  obtaining  a  verdict  on  the  fifth  plea,  it  is 
not  impossible  that  plaintiff  would  have  moved  lor  a  re- 

f  leader. — MiuJge  v.  Treat,  57  Ala.  1 ;  Irion  v.  Lewis,  56  Ala. 
90;  Ga.  Pac,  RaiUoay  Co.  v,  Projjst,  90  Ala.  1.  In  view  of 
these  principles,  there  possibly  might  be  conditions  in  which 
we  would  hold  that  one  error  had  neutralized  the  other,  and 
on  that  account  refuse  to  reverse.  To  justify  such  possible 
ruling,  it  would  be  necessary  for  the  record  to  show  affirm- 
atively and  clearly  that  no  injury  was  done.  The  record 
before  us  is  not  in  a  condition  to  authorize  us  to  make  that 
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statemeni  It  is  not' satisfactorily  sliown  that  all  the  m^ri- 
torions  questions  which  arise  out  of  this  transaction  have 
been  raised  by  the  pleadings,  or  passed  on  in  the  court  be- 
low. We  state  some  inquiries  which  suggest  themselves, 
which  should  be  probably  considered  on  a  second  trial ;  but 
we  must  not  be  considered  as  intimating  a  positive  conviction 
in  regard  to  them. 

The  contract  being  in  writing,  all  its  provisions  must  be 
taken  into  the  account  in  giving  it  its  proper  interpretation. 
The  inquiries  we  suggest  are :  First,  does  the  contract  im- 
pose on  Burke  an  unconditional  liability  to  return  the  vessel 
at  the  expiration  of  the  lease?  Does  not  the  clause,  "If  said 
'Lillie'  should  sink,  the  said  Peter  Burke  is  to  do  all  in  his 
power  to  raise  her,"  relieve  him  of  such  absolute  liability? 
oecond,  does  not  that  clause  impose  on  Peter  Burke  the  duty 
of  doing  all  in  his  power  to  raise  the  vessel  if  she  sunk,  or 
to  show  that  such  efforts  would  be  fruitless,  and  that  she 
could  not  be  raised?  Thiixl,  was  it  not  Burke's  duty  to  in- 
sure the  vessel  before  starting  her  on  a  voyage,  or  to  show 
he  could  not  obtafn  insurance  on  her ;  and  are  not  the  two 
weeks  allowed  for  delivering  the  policy  confined  to  the  mere 
act  of  delivery,  without  enlarging  the  time  for  suing  out  the 
policy? 

Reversed  and  remanded. 


Hooper  V.  Dora  Coal  Miningr  Co. 

Bill  in  Equity /or  Injunction  against  Trespa/ss. 

1.  Mineral  rights  severed  from  ownership  of  foil. — A  grant  or  reserva- 
tion of  the  minerals  in  a  tract  of  land,  severed  from  the  ownership 
of  the  surface,  carries  with  it  the  right  to  penetrate  through  the  sur- 
face to  the  minerals,  for  the  purpose  of  mining  and  removing  them, 
by  the  adoption  and  use  of  such  machinery,  methods,  appliances  and 
instrumentalities  as  are  reasonably  necessary  and  ordinarily  used  in 
such  business ;  and,  it  may  be,  for  the  deposit  or  storage  of  the  min- 
erals in  their  first  marketable  state,  until  they  can  be  transported 
with  reasonable  diligence.  But  these  incidental  rights  must  be  exer- 
cised with  due  regard  to  the  rights  of  the  owner  of  the  soil,  without 
injury  to  his  right  of  support  for  the  surface,  and  without  any  per- 
manent damage  thereto,  not  necessary  to  the  proper  and  beneficial 
enjoyment  of  the  right  to  mine ;  they  cease  when  the  minerals  on  the 
land  are  exhausted,  and  do  not  justify  the  use  of  the  surface  for  the 
deposit,  loading  and  transporting  of  minerals  taken  from  other  adja- 
cent lands. 

2.  Ir^unction  against  trespass,— As  a  general  rule,  a  court  of  equity 
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will  not  grant  an  injunction  to  restrain  the  commission  or  repetition 
of  a  trespa89,  when  the  trespasser  is  solvent,  and  an  action  at  law  for 
damages  affords  an  adequate  remedy ;  but  there  are  injuries,  some- 
times arising  from  the  peculiar  nature  or  use  of  the  property,  which 
can  not  be  adequately  compensated  by  an  action  at  law  for  damages ; 
and  when  the  injuries  are  continuous,  or  permanent  in  their  effects, 
destroying  the  substance  of  the  inheritance,  ruining  the  estate,  or 
permanently  impairing  its  future  use  and  enjoyment  in  the  manner 
in  which  the  owner  has  been  accustomed  to  use  and  enjoy  it,  pe- 
cuniary compensation  is  inadequate,  and  an  injunction  will  be 
awarded. 

3.  Same. — A  court  of  equity  will  grant  an  injunction  at  the  suit  of 
the  owner  of  the  surface  of  lands  which  are  valuable  for  agricultural 
and  grazing  purposes,  against  the  owner  of  the  minerals  and  mineral 
rights,  to  restrain  him  from  depositing  on  the  land  foul  water,  slate, 
and  other  noxious  substances  brought  up  through  the  opening  from 
subjacent  lands  which  he  is  mining. 

Appeal  from  the  Chancery  Court  of  Walker. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  1st  June,  1891,  by 
John  de  B.  Hooper  against  the  Dora  Coal  Mining  Company, 
a  private  corp(jration,  to  enjoin  and  restrain  the  defendant 
from  depositing  on  a  tract  of  land,  of  which  the  complain- 
ant claimed  to  own  the  surface,  foul  water,  slate,  and  other 
noxious  substances,  brought  up  through  the  opening  of  the 
defendant's  mine  on  the  land,  from  other  subjacent  lands 
which  the  defendant  was  also  mining.  The  material  allega- 
tions of  the  bill  are  stated  in  the  opinion  of  the  court.  The 
Chancery  Court  sustained  a  demurrer  to  the  bill,  on  the 

Sound   that  the  complainant  had  an  adequate  remedy  at 
Wy  and  this  decree  is  now  assigned  ar  error. 

John  J.  Moore,  and  B.  K.  Collier,  for  appellant — The 
bill  shows  permanent  and  irreparable  injury,  for  which 
an  action  at  law  for  damages  would  not  aiford  adequate 
compensation,  and  therefore  makes  a  case  for  an  injunction. 
High  on  Injunctions,  §§  697,  701 ;  Chambers  v.  Ala.  Iron  Co., 
67  Ala.  353;  Nininger  v.  Norwood,  72  Ala.  277;  Oglctreev. 
McQuaxjgs,  67  Ala.  580 ;  Sullivan  v.  Rahh,  86  Ala.  433 ;  Osborn 
V.  U.  S,  Bank,  9  Wheat.  738 ;  Waison  v.  Sutherland,  5  Wall. 
74;  Clark  v.  Railroad  Co.,  44  Ind.  248;  Schneider  v.  Brown, 
85  Cal.  205;  Lembeck  v.  Nye,  47  Ohio,  336;  Gilchrist  v.  Van- 
dyke, 21  Atl.  E^p.  1099;  Fnseu  v.  Wright,  31  Penn.  St  387; 
drant  v.  Crow,  47  Iowa,  632;  56  Cal.  155,  161;  L.  Rep. 
7  Ch.  699. 

Coleman  &  Sowell,  contra,  cited  Bainbridge  on  Mines  & 
Mining,  35,  Amer.  ed. ;  Willianis  v.  Gilmm,  84  Ala.  228 ;  Tur- 
ner  V.  Reynolds,  23  Penn,  St  199;  Wood  v,  Sutdiff,  42  Eng. 

VoL05. 
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Ch.  165;  CUftm  Iron  Co,  v.  Dye,  87  Ala.  468;  Thomas  v. 
James,  32  Ala.  723 ;  Brooks  v.  Diaz,  35  Ala.  599 ;  Mvlvany  v. 
Kennedy,  26  Penn.  St.  44;  Hatcher  v.  Hampton,  7  Geo.  49; 
Wakiron  v.  Marsh,  5  Col.  119;  12  Nev.  251;  Jerome  v.  Boss, 
7  John.  Ch.  334;  Hilliard  on  Injunctions,  322,  §  3;  High  on 
Injunctions,  3d  ed.,  546,  §  706. 

Peb  Curiam. — The  bill  alleges  that  complainant  is  the 
owner  of  the  land  therein  described,  "except  all  the  coal  and 
other  minerals  in,  under,  and  upon  said  lands,  and  also  ex- 
cept all  timber  and  water  upon  the  same  necessary  for  the 
development,  working  and  mining  of  said  coal  and  other 
minerals,  and  the  preparation  of  the  same  for  market,  and 
the  removal  of  the  same ;  and  also  the  right  of  way,  and 
the  right  to  build  roads  of  any  description  over  the  same 
necessary  for  the  convenient  transportation  of  said  coal  and 
other  minerals  from  said  coal  lands,  and  the  conveying  and 
transporting  to  and  from  said  lands  all  materials  and  imple- 
ments that  may  be  of  use  in  the  mining  and  removal  of  said 
coal  and  other  minerals,  or  in  the  preparation  of  the  same 
for  market."  It  further  alleges  that  defendant  has  opened 
a  mine  on  the  land,  and  erected  thereon  a  tram-way,  bridges, 
trestles,  weigh-houses,  blacksmith-shops,  and  other  build- 
ings and  works  used  for  mining  coal ;  that  the  company  has 
ceased  to  mine  the  coal  lying  beneath  the  surface  of  the 
land  to  any  appreciable  extent,  and  has  extended  the  open- 
ings of  the  mines  to  adjacent  lands,  from  which  large  quan- 
tities of  coal  are  mined,  using  the  plant  upon  complainant's 
land  to  load  and  transport  such  coal,  not  for  loading  and 
transporting  coal  mined  oeneath  the  surface  of  complainant's 
land.  The  bill  further  avers,  that  the  land  of  complainant 
is  very  valuable  for  agricultural  and  grazing  purposes ;  and 
that  the  defendant,  its  agents  or  employes,  dump  vast  quan- 
tities of  slate  and  other  obnoxious  refuse,  taken  from  the 
mines  on  the  adjacent  lands,  on  to  the  agricultural  and  graz- 
ing lands  of  complainant ;  that  they  also  permit  vast  quanti- 
ties of  foul  water  to  accumulate  in  the  mines  of  the  adjacent 
lands,  which,  by  means  of  machinery,  is  ejected  upon  the 
surface  of  complainant's  lands.  The  bill,  which  is  filed  by 
appellant,  seeks  to  restrain  appellees  from  using  complain- 
ant's land  for  the  purpose  of  loading  and  carrying  away  coal 
mined  on  such  adjacent  lands ;  also,  from  dumping  on  to 
complainant's  land  slate,  refuse  water,  and  other  substances 
and  fluids  taken  therefrom.  The  court  overruled  all  the 
pounds  of  demurrer  to  the  bill,  except  the  second,  which 
18  to  the  effect  that  complainant  has  an  adequate  remedy 
at  law. 
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It  will  be  observed  that  the  case  made  by  the  bill  is  of  a 
mixed  character-^one  where  the  surface  is  used  for  the  pur- 
pose of  mining  the  subjacent  minerals  to  a  small  extent, 
and  where  it  is  used  for  the  purpose  of  working  mines  on 
lands  lying  adjacent  to  a  much  greater  extent.  The  bill 
does  not  inform  us  whether  the  right  of  defendant  to  mine 
is  by  reservation  in  a  deed  to  the  surface,  or  by  a  grant  of 
the  minerals,  the  grantor  reserving  to  himself  the  surface ; 
but  this  is  immaterial — the  relative  rights  and  duties  of  the 
parties  are  the  same.  It  is  well  settled,  that  where  one 
person  is  the  owner  of  the  surface,  and  another  of  the  sub- 
jacent minerals,  the  surface  is  servient  to  the  mining  right 
as  to  the  occupation  and  use  of  so  much  as  may  be  reason- 
ably necessary  for  the  beneficial  and  profitable  working  of 
the  mines.  A  reservation  or  grant  of  the  minerals,  severed 
from  the  ownership  of  the  surface,  carries  with  it  the  right 
to  penetrate  through  the  surface  to  the  minerals,  for  the 
purpose  of  mining  and  removing  them.  This  includes  the 
adoption  and  use  of  such  machinery,  methods,  appliances 
and  instrumentalities  as  may  be  reasonably  necessary,  and 
are  ordinarily  used  in  such  business ;  and  it  may  be,  for  the 
storage  of  minerals  in  the  first  marketable  state  until  they 
can  be  transported  with  due  diligence. —  WiUiains  v.  Gibson, 
84  Ala.  228.  These  incidental  rights  must  be  exercised  with 
due  regard  to  the  rights  of  the  surface-owner,  without  injury 
to  the  right  of  support  for  the  surface,  and  without  any  per- 
manent damage  thereto,  not  necessary  for  the  proper  and 
beneficial  enjoyment  of  the  right  to  mine.  It  has  been 
said :  "The  incidental  power  would  warrant  nothing  beyond 
what  is  strictly  necessary  for  the  convenient  working  of  the 
coal ;  it  would  allow  no  use  of  the  surface,  no  deposit  upon 
it  to  a  greater  extent,  or  for  a  longer  duration  than  should 
be  necessary,  no  attendance  upon  the  land  of  unnecessary 

Persons." — Cardigan  v.  Armitagey  2  Barn.  &  Cress.  197. 
'ossibly,  under  our  rulings,  the  adverb  "strictly"  confines 
the  use  of  the  easement  within  too  narrow  limits.  "Rea- 
sonably necessary"  is  the  language  of  this  court,  and  we 
prefer  to  make  no  change  in  a  rule  which  we  consider  so 
conservative. —  WilUanis  v,  Gibson,  84  Ala.  228,  232.  It  does 
not  allow  defendant  to  use  the  surface  for  the  deposit  of 
slate,  or  other  refuse  matter,  taken  even  from  the  mines  un- 
derneath.— Marvinv,  Brewster  Iron  Mining  Co,,  55  N.  Y.  538; 
14  Am.  Rep.  322. 

The  right  to  use  the  surface,  implied  from  the  reservation 
or  grant,  arises  from,  and  ceases  with,  the  necessity  of  the 
case.     When  all  the  subjacent  ore  is  dug  and  removed,  and 
Vol.  »6. 
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the  mine  is  exhausted,  there  no  longer  exists  any  necessity 
for  the  use  of  the  surface.  Without  an  express  reservation 
or  grant,  the  right  to  use  the  plant  erected  on  the  surface 
of  complainant's  land,  for  the  loading  and  transporting  of 
coal  mined  on  adjacent  lands,  does  not  exist. — Midgely  v. 
Sichardson,  14  M..  &  W.  595.  As  regards  the  dumping  of 
slate  and  other  obnoxious  substances,  and  ejecting  foul  water 
on  complainant's  land,  the  liability  of  defendant  is  the  same 
as  that  of  a  party  who  occasions  injury  to  land  unconnected 
with  the  land  in  which  the  mines  are  worked — the  same  as 
if  he  were  not  owner  of  the  minerals  on  complainant's  land. 
The  grounds  of  demurrer,  raising  the  question  as  to  the 
right  of  defendant  to  use  complainant's  land  for  loading  and 
transporting  coal  mined  on  other  lands,  and  for  the  deposit 
of  such  substances,  whether  taken  from  the  subjacent  mines 
or  others,  having  been  overruled,  the  direct  and  sole  question 
is,  whether,  on  the  facts  averred  in  the  bill,  an  injunction 
will  lie  to  prevent  such  injuries.  The  foregoing  principles 
have  been  stated  as  aiding  its  determination.  Under  the 
averments  of  the  bill,  dumping  the  slate  and  other  sub- 
stances on  complainant's  land  is  clearly  a  trespass.  As  a 
general  rule,  an  injunction  will  not  be  awarded,  in  the  ab- 
sence of  special  circumstances,  to  restrain  the  commission 
or  repetition  of  a  trespass,  when  an  action  at  law  for  the  re- 
covery of  damages  affords  an  adequate  remedy.  But  the 
jurisdiction  is  well  established,  when  from  the  peculiar  na- 
ture or  use  of  the  property,*'  or  the  probability  of  a  multi- 
plicity of  suits  arising  from  the  frequent  and  continued 
repetition  of  the  trespass, •flie  injury  can  not  be  adequately 
compensated  by  an  action  for  damages.  It  is  difficult  to 
define  with  any  degree  of  definiteness  what  will  constitute 
such  irreparable  injury  as  to  warrant  the  interposition  of 
the  extraordinary  but  conservative  remedy  of  injunction. 
The  general  rule  is,  that  when  the  trespass  is  of  a  temporary 
nature,  or  of  such  character  and  effect  as  may  be  readily 
compensated  in  damages,  the  trespasser  being  solvent, 
equitj'  will  not  depart  from  the  settled  rule  to  leave  the  ag- 
grieved party  to  his  remedy  at  law.  As  to  the  jurisdiction 
of  equity  in  such  cases,  there  is  a  well-recognized  distinction 
between  injuries  temporary  and  fugitive  in  their  nature,  and 
injuries  permanent,  continuous,  and  of  frequent  occurrence. 
The  former  may  be  readily  redressed  at  law ;  but,  when  the 
injuries  are  of  the  latter  character,  which  destroy  the  sub- 
stance of  the  inheritance,  or  ruin  the  estate,  or  permanently 
impair  its  future  use  and  enjoyment  in  the  manner  in  whicn 
the  owner  has  been  accustomed  to  use  and  enjoy  it,  pecu- 
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niary  compensation  is  inadequate,  and  equitable  interference 
demanded. — Mayor  i\  Groshow,  30  Md.  506;  Nininger  v. 
Norwood,  72  Ala.  277.     In  Nohhs  v,  Amadore  and  Sa,  (J.  Co., 

66  Cal.  161,-  it  was  held  an  unlawful  act  for  a  company  en- 
gaged in  mining  to  so  work  over  and  use  the  mine  as  either 
directly  or  indirectly  to  cover  the  land  of  another  with  the 
sand,  gravel  and  debris  from  such  mines,  thereby  rendering 
it  valueless  for  agricultural  purposes,  and  that  such  acts  will 
be  restricted  by  injunction. 

It  is  true  the  averments  of  the  bill  are  general,  and  might 
have  been  more  definite  and  precise  as  to  the  extent  of  the 
injury,  present  and  prospective ;  but  they  are  sufficient  to 
make  a  case  of  irreparable  injury  within  the  meaning  of 
that  term,  as  understood  and  employed  in  equity  jurispru- 
dence. Defendant,  having  become  possessed  in  a  lawful 
way  of  a  location  on  the  surface  of  complainant's  land,  and 
having  nearly  exhausted  the  subjacent  coal,  extended  the 
opening  of  its  mines  into  adjacent  but  unconnected  lands, 
brings  the  coal  therein  mined  to  the  surface  of  complainant's 
land  to  be  there  loaded  and  transported,  and  deposits  on  his 
land  noxious  refuse  substances  and  foul  water.  The  frequent 
and  continuous  deposit  of  vast  quantities  of  slate  on  lands 
valuable  and  used  for  agricultural  or  grazing  purposes,  and 
the  emptying  of  foul  or  filthy  water  thereon,  pumped  from 
mines  where  suffered  to  accumulate,  certainly  deteriorates 
its  value  and  usefulness  for  such  purposes,  and  permanently 
injures  its  future  use  and  enjo;7ment,  producing  irreparable 
injury,  to  redress  which  pecuniary  compensation  is  inade- 
quate.— Sullivan  i\  Bahh,  86  Ala.  433;  Oyletree  v.  McQiuiggs, 

67  Ala.  580. 

The  case  made  by  the  bill  comes  within  the  rule  stated 
above,  and  the  demurrer  should  have  been  overruled. 
Reversed  and  remanded. 

The  oi)inion  in  this  case  was  prepared  by  the  late  Mr. 
Justice  Clopton,  and  was  adopted  by  the  court  after  his 
death. 

Vol.  95. 
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Torner  v.  Bernheimer. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Convfyanre  of  homf stead  by  husband  to  wife. — A  conveyance  of  the 
homestead  by  the  husband  to  the  wife,  delivered  to  and  accepted  by 
her,  is  not  an  nlipnaiion.  of  the  homestead  within  constitutional  and 
statutory  provisions  (Code,  ^  2508),  and  does  not  destroy  or  affect  its 
character  as  a  homestead,  but  is  effectual  to  convey  to  the  wife  the 
legal  title  to  the  land,  on  which  she  may  successfully  defend  an  eject- 
ment suit  brought  by  a  subsequent  purchaser  at  execution  sale 
against  the  husband. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  Charles  Bernheimer  against 
Lewis  W.  Turner  and  his  wife,  Mrs.  Sarah  A.  Turner,  to  re- 
cover the  possession  of  a  house  and  lot  in  the  oity  of  Mobile ; 
and  was  commenced  on  the  4th  April,  1891.  The  defendants 
pleaded  not  guilty,  and  the  cause  was  tried  on  issue  joined 
on  that  plea.  The  plaintifiF  claimed  the  land  as  purchaser 
at  execution  sale  against  said  L.  W.  Turner,  on  the  25th  Au- 
gust, 1890;  the  execution  having  been  levied  on  the 
23d  June,  1890,  and  issued  on  a  judgment  against  said 
Turner  rendered  on  the  23d  April,  1890,  in  favor  of  a  part- 
nership of  which  the  plaintiff  was  a  member,  which  judg- 
ment was  founded  on  a  debt  created  in  September,  1889. 
The  defendants  seem  to  have  claimed  the  premises  as  their 
homestead,  and  Mrs.  Turner  claimed  them  as  her  own  under 
a  deed  executed  to  her  by  her  husband,  which  was  dated 
December  10th,  1889,  recited  the  payment  of  one  dollar  as 
its  consideration,  and  was  duly  acknowledged  and  recorded. 
The  defendants  offered  this  deed  in  evidence,  but  the  court 
excluded  it,  on  objection  by  the  plaintiff;  and  defendants 
excepted.  The  defendants  then  offered  to  prove  that  L.  W. 
Turner  owned  the  property,  and  with  his  family  occupied 
and  claimed  it  as  his  homestead,  at  the  time  of  the  levy  of 
the  execution,  and  for  several  years  prior  thereto ;  that  he 
was  a  resident  citizen  of  Alabama;  that  the  value  of  the 
property  was  not  more  than  $2,000.  The  court  excluded 
each  part  of  this  evidence,  on  objection  by  plaintiff,  and  de- 
fendants excepted.  The  court  charged  the  jury,  on  request, 
to  find  for  the  plaintiff  if  they  believed  the  evidence ;  and  to 
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this  charge  the  defendants  excepted.  The  rulings  on  evi- 
dence, and  the  charge  of  the  court,  are  here  assigned  as 
error. 

B.  B.  Boone,  for  appellants. — (1.)    Under  the  statutory 

firovisions  which  have  been  of  force  since  February  28tli, 
887,  (Code,  §§  2341-51,)  the  husband  may  convey  property 
directly  to  the  wife,  and  thereby  invest  her  with  a  legal 
title  to  the  property  conveyed. — Maxwell  v,  Grace,  85  Ala. 
577 ;  Manning  v.  Pippen,  86  Ala.  337  ;  Schlaphack  v.  Lomj, 
90  Ala.  525.  (2.)  The  conveyance  by  L.  W.  Turner  to  his 
wife,  though  effective  to  pass  the  legal  title  to  the  land, 
was  not  an  alienation  of  the  homestead,  which  requires  the 
joint  deed  of  husband  and  wife  (Code,  §  2508),  and  did  not 
destroy  the  qualities  of  the  property  as  a  homestead.  It 
remained,  as  before,  the  family  homestead. — Thompson  on 
Homesteads  and  Exemptions,  §  473 ;  Piatt  on  Rights  of 
Married  Women,  225,  §  70  ;  Harsh  t\  Griffin,  72  Iowa,  608 ; 
Burhetf  v.  Burketf,  78  Cal.  310,  and  12  Amer.  St.  Itep.  58 ; 
Baines  v.  Baker,  60  Texas,  140 ;  Biehl  v.  Bingenlieimer, 
28  Wise.  24.  (3.)  If  the  property  was  the  debtor's  homestead, 
his  conveyance  of  it  to  his  wife,  though  voluntary,  was  not 
a  fraud  on  his  creditors,  since  they  could  not  be  injured  by 
it. — Felloivs  V.  Leivis,  65  Ala.  343  ;  Wright  v.  Smith,  66  Ala. 
514;  Lehman  v.  Bryan,  67  Ala.  558;  Alley  v.  Daniel,  75  Ala. 
406;  Carhart  v,  Harshaw,  30  Amer.  Rep. '756;  Pike  v.  Miles, 
23   Wise.   164 ;    Gassett  v.    Grout,    4  Mete.   490 ;  Derby  v, 

Wegruch,  30  Amer.  Rep.  827  ;  Danforth  i\  Beattie,  43  Vi  139; 

Wood  V.  Chambers,  29  Texas,  254 ;  Drentzer  v.  Bell,  11  Wisa 
114 ;  3  Washb.  Real  Property,  334 ;  Wait's  Fraud.  Convey- 
ances, §  46.  (4.)  If  the  defendant  in  execution  had  no  title 
to  the  property  at  the  time  of  the  levy  and  sale  under  exe- 
cution, the  plaintiff  acquired  nothing  by  his  purchase. 
Richardson  v,  Carrington,  79  Ala.  101. 

PiLLANS,  ToRREY  &  Hanaw,  contra. — If  the  property  was 
the  homestead  of  the  debtor  at  the  time  of  the  levy,  he 
could  have  interposed  his  claim  of  exemption,  which  would 
have  given  the  plaintiff  an  opportunity  to  contest  the 
questions  of  occupancy,  value,  <fec.  Instead  of  doing  this, 
he  makes  an  attempted  conveyance  to  his  wife,  which  is  a 
nullity  as  an  alienation  of  the  homestead,  because  the  wife 
did  not  join  in  it ;  and  it  would  have  been  equally  invalid 
if  she  had  joined,  because  a  party  can  not  be  both  grantor 
and  grantee  in  a  deed. — ^Code,  §  2508 ;  Cox  v.  Hdcamb, 
87  Ala.  589;  Bichardmn  v\  Woodstock  Iron  Co.,  90  Ala.   266; 
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Traioick  v.  Davis,  85  Ala.  342;  Folk  v.  Hecht,  75  Ala.  293. 
The  question  of  homestead  being  eliminated,  because  no 
claim  of  exemption  was  interposed,  and  the  deed  by  the 
debtor  to  his  wife  being  void,  because  voluntary,  the 
property  was  left  subject  to  the  plaintiff's  execution,  and 
lie  was  entitled  to  the  general  charge  on  the  evidence. 

McCLELLAN,  J. — The  fate  of  this  appeal  depends  en- 
tirely upon  whether  the  husband  can  convey  lands  which 
constitute  the  family  homestead  to  the  wife,  the  deed  to 
that  end  being  executed  by  himself  alone,  but  delivered  to 
and  accepted  by  her. 

Both  tne  organic  and  the  statute  law  of  Alabama  declare, 
that  no  alienation  of  the  homestead  shall  be  valid  without 
the  voluntaiy  signature  and  assent  of  the  wife  to  the  instru- 
ment intended  to  have  that  effect.  The  "Married  Woman's 
Law"  of  1887  removed  the  legal  disabilities  theretofore 
existing  between  husband  and  wife  to  the  extent,  among 
others,  of  enabling  the  husband  generally  to  sell  and  con- 
vey lands  to  the  wife  ;  but  it  has  never  been  supposed,  and 
is  not,  we  apprehend,  the  law,  that  the  statute  changed  in 
any  way  pre-existing  requirements  in  respect  of  the  aliena- 
tion of  tne  homestead  further  than  this,  that  if  before  its 
passive  the  husband  might  have  conveyed  an  equitable 
title  in  the  homestead  to  tne  wife,  he  may  now  convey  the 
legal  title.  So  that  the  question  is  not  really  at  all  affected 
by  the  act  of  1887  ;  and  it  comes  back  to  this  :  Is  such  a 
conveyance  an  alietmtion  of  the  homestead  within  the 
meaning  of  section  2,  Art.  X  of  the  Constitution,  and 
section  2508  of  the  Code?  If  it  is,  it  can  not  be  effective 
now  any  more  than  before  the  passage  of  the  act  of  1887 ; 
if  it  is  not,  it  would  have  been  as  effectual  in  equity  before 
that  act,  as  it  would  be  now  at  law.  And  if  tne  husband 
may  convey  land  constituting  the  homestead  to  the  wife, 
his*  deed  for  that  purpose  can  not  be  joined  in  by  the  wife — 
that  is,  her  joinder  therein  would  add  nothing  to  its  effect, 
since  she  can  not  be  both  grantor  and  grantee  in  the  same 
instrument. —  Trawick  v.  Davis,  85  Ala.  342. 

It  is  manifest,  of  course,  that  the  requirement  of  the 
wife's  voluntary  signature  and  assent  to  any  alienation  of 
the  homestead  is  for  the  protection  of  the  wife,  to  secure  to 
her  a  home  of  which  she  can  not  be  deprived  except  through 
her  own  free  act.  As  is  said  by  Judge  Thompson :  "The 
policy  of  those  statutes  which  restrain  the  alienation  of  the 
homestead  without  the  wife  joining  in  the  deed  is  to  pro- 
tect the  wife,  and  to  enable  her  to  protect  the  family,  in  the 
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Eossessiou  and  enjoyment  of  a  homestead,  after  one  has 
een  acquired  by  the  husband."  It  is  not  perceived  how 
this  policy  of  the  law  could  be  in  any  degree  thwarted  by 
upholdinpj  the  husband's  conveyance  of  the  homestead  land 
to  the  wife.  It  is  still  her  homestead,  and  still  incapable 
of  passing  from  her  and  the  family  without  her  voluntary 
signature  and  assent  to  the  instrument  operating  the  alien- 
ation.  She  and  the  family  are  as  fully  protected  before  as 
after  such  conveyance,  and  no  violence  is  done  to  any  puiv 
pose  of  the  law  respecting  her  and  her  children,  by  accord- 
ing validity  and  giving  force  to  such  a  conveyance.  Not 
only  so,  but  the  premises  are  still  as  much  the  homestead 
of  the  husband — he  has  the  same  right  of  occupancy  and 
enjoyment — as  before  the  execution  oi  the  conveyance  ;  and 
this  right  can  not  be  taken  away  from  him — the  wife  can 
not  convey  the  land — without  his  voluntary  assent  and 
signature.  And  this  is  true  whether  he  be  regarded  as  still 
having  a  special  property  in  the  land,  by  reason  of  its 
homestead  character,  or  whether  it'  be  considered  that  the 
land  belongs  absolutely  to  the  wife  ;  since,  even  in  the  lat- 
ter case,  there  could  be  no  alienation  of  it  by  her  without 
his  assent  and  concurrence,  he  being  sui  juri^  and  a  resident 
of  the  State,  manifested  by  his  joining  in  the  alienation  in 
the  mode  prescribed  by  law  for  the  execution  of  convey- 
ances of  land. — Code,  §  2348.  It  would  seem  then  in  all 
reason  that  a  conveyance  of  homestead  premises  by  the 
husband  to  the  wife,  while  having  effect  as  an  alienation  of 
the  Umd  in  the  sense  of  passing  the  legal  title  to  her,  is  yet 
not  an  alienation  of  the  homestead^  since  that  does  not 
thereby  pass  either  from  the  husband,  the  wife  or  the 
family,  but  is  still  in  every  essential  quality  and  attribute 
with  respect  to  possession,  enjoyment  and  all  the  rights 
necessary  to  its  protection  as  exempted  property,  the 
homestead  alike  of  the  husband,  the  wite  and  their 
children.  And  so  it  is  said  further  by  the  eminent  author 
quoted  above,  that  laws  requiring  the  voluntary  assent 
and  signature  of  the  wife  to  an  alienation  of  the  home- 
stead, "are  not  intended  to  interpose  obstacles  in  the 
way  of  a  conveyance  of  the  homestead  to  the  wife,  or  to  the 
wife  and  children,  with  the  consent  and  approval  of  the  wife, 
whatever  may  bft  the  form  of  such  conveyance." — Thompson 
on  Homestead,  &c.,  §  473.  And  the  aa judged  cases  tuUy 
support  not  only  this  text,  but  the  conclusion  we  have 
arrived  at,  that  such  a  conveyance  is  not  an  alienation  of 
the  homestead  within  the  meaning  of  the  Constitution  and 
statutes  of  Alabama,  but  is  valid  for  the  purpose  of  passing 
Vol.  86. 
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the  legal  title  of  the  land  into  the  wife,  subject  to  all  pre- 
existing homestead  rights,  without  the  voluntary  signature 
and  assent  of  the  wife. — Harsh  v.  Griffin,  72  Iowa,  608 ; 
Burkett  v.  Burkett,  78  Cal.  310 ;  s.  c,  12  Am.  St.  Eep.  58 ; 
Reihl  V.  Bhigenheimer,  28  Wis.  24 ;  Bains  v.  Baker,  60  Tex. 
140;  Bouhsv.  Hooke,  3  Lea,  302;  s.  c,  31  Am.  Eep.  642; 
Spoon  V.   VanFossen,  53  Iowa,  494 

The  rulings  of  the  trial  court  to  which  exceptions  were 
reserved,  were  made,  are  attempted  to  be  sustained  here, 
and  could  be  sustained,  only  on  the  theory  of  the  inva- 
lidity of  Turner's  deed  to  his  wife.  That  theory  being 
untenable,  each  of  those  rulings,  it  follows,  was  erroneous. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
and  the  cause  remanded. 


Craft  &  Co  V.  Stootz. 

Bill  in  Equity  by  Judgment  Creditor,  to  rea^k  and  subject 
Property  held  by  Wife  of  Deceased  Debtor. 

1.  Waiver  of  exemptions  in  note;  insurance  by  debtor  for  benefit  of  his 
"unfe. — A  waiver  of  exemptions  in  a  promissory  note  does  not  affect 
the  debtor's  right  to  insure  his  life  for  the  benefit  of  his  wife,  paying 
annual  premiums  not  in  excess  of  $500  (Code,  ^  2356);  nor  can  the 
creditor,  having  reduced  his  debt  to  judgment,  reach  and  subject  in 
equity  property  which  the  surviving  wife  has  bought  or  improved 
with  the  proceeds  of  the  policy. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Wm.  H.  Tayloe. 

The  bill  in  this  case  was  filed  on  the  14th  November,  1890, 
bv  John  Craft,  doing  business  under  the  name  of  Craft  <fe 
Cfo.,  against  Mrs.  Julia  J.  stoutz,  both  individually  and  as 
executrix  of  the  will  of  her  deceased  husband,  F.  Arnold 
Stoutz,  and  contained  these  allegations  :  (1.)  That  said  F. 
A.  Stoutz  was  indebted  to  complainant,  January  1st,  1883, 
for  goods  sold  and  delivered,  and  the  indebtedness  continued 
to  increase  until  August  19th,  1885,  when  he  executed  to 
complainant  his  several  promissory  notes  for  the  amount 
due,  each  containing  a  waiver  of  exemptions ;  and  on  these 
notes  complainant  recovered  a  judgment  against  him,  Dec. 
16th,  1887,  on  which  an  execution  was  afterwards  issued, 
and  returned  '*No  property  found."  (2.)  That  said  Stoutz, 
"daring  the  existence  of  said  indebtedness,  and  before  the 
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execution  of  said  notes,"  had  taken  out  a  policy  of  insurance 
on  his  own  life  in  the  sum  of  $4,000,  for  the  benefit  of  his 
wife,  and  he  continued  to  pay  the  quarterly  installments, 
about  $30,  until  his  death,  which  occurred  on  the  3d  May, 
1890 ;  and  the  bill  charged  that  these  payments  were  in  the 
nature  of  a  voluntary  conveyance,  and  were  fraudulent  as 
against  complainant's  rights  as  la  creditor.  (3.)  That  on 
the  26th  February,  1883,  said  Stoutz  executed  to  his  wife  a 
deed  conveying  the  house  and  lot  in  which  they  resided  as 
a  homestead,  and  which  was  of  value  more  than  $2,000;  and 
the  bill  charged  that  this  conveyance  was  voluntary,  though 
it  also  recited  the  payment  of  a  nominal  consideration,  "and 
was  and  is  null  and  void,  because  not  executed  as  by  law 
prescribed  for  the  conveyance  of  the  homestead."  (4.)  That 
on  the  Ist  April,  1884,  Stoutz  and  wife  executed  a  mortgage 
on  the  property,  still  occupied  as  their  homestead,  to  Phoebe 
A.  Tuthill,  to  secure  a  debt  of  $1,000,  money  borrowed  by 
said  F.  A.  Stoutz ;  and  this  mortgage  being  foreclosed,  M. 
G.  Hudson  became  the  purchaser,  at  the  price  of  $1,060, 
and  received  a  conveyance  from  the  mortgagee,  dated  March 
23d,  1886 ;  but,  on  the  26th  June,  1886,  he  re-conveyed  the 
property  to  her,  on  the  recited  consideration  of  $1,060  paid. 
?5.)  That  on  the  28th  June,  1886,  F.  A.  Stoutz  borrowed 
$1,200  from  one  F.  L.  Gelbke,  and  paid  $1,100  of  the  money 
to  Phoebe  A.  Tuthill  in  satisfaction  of  her  claim ;  who  there- 
after conveyed  the  property  by  deed,  reciting  that  considera- 
tion, to  the  wife  of  said  Stoutz ;  and  on  the  next  day,  June 
29th,  Stoutz  and  wife  conveyed  the  property  by  mortage  to 
Gelbke  to  secure  the  payment  of  the  $1,200  so  borrowed. 
(6.)  That  Mrs.  Stoutz  collected  the  insurance  money  soon 
after  the  death  of  her  husband,  paid  off  the  mortgage  to 
Gelbke,  satisfaction  of  which  was  entered  on  the  record, 
expended  $2,000  or  more  in  the  erection  of  improvements 
on  the  propertj^,  reported  the  estate  of  her  husband  insol- 
vent, and  Bad  it  so  declared,  and  refused  to  pay  complain- 
ant's judgment;  and  the  bill  alleged  that  in  fact  there  were 
no  assets  of  the  estate  out  of  which  satisfaction  of  the  judg- 
ment could  be  enforced. 

On  these  allegations,  the  bill  prayed  (1)  that  the  convey- 
ance by  said  Stoutz  to  his  wife  be  declared  null  and  void, 
and  be  cancelled ;  (2)  that  the  payments  made  by  him  in 
premiums  on  the  policy  of  insurance,  after  the  execution  of 
notes  to  the  complainants,  be  declared  fraudulent  as  against 
complainant's  rights  as  a  creditor,  and  chargeable  on  the 
insurance  money  received  by  the  defendant,  and  on  the 
property  in  which  she  had  invested  the  same;  and  (3)  that 
Vol.  95. 
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the  conveyance  from  Mrs.  Tathill  to  the  defendant  be  de- 
clared fraudulent,  and  the  property  condemned  to  the  satis- 
faction of  the  complainant's  debt. 

The  defendant  demurred  to  the  bill  for  want  of  equity,  (1) 
because  it  showed  that  the  policy  of  insurance  was  taken 
out  before  the  execution  of  the  notes  by  said  Stoutz  to  the 
complainant,  and  (2)  because  it  showed  that  the  annual  pre- 
miums paid  were  less  than  $500,  and  (3)  because  it  showed 
that  defendant  did  not  join  in  the  execution  of  said  notes; 
and  also  for  multifariousness,  because  it  sought  to  have 
complainant's  debt  declared  a  charge  on  the  property,  and 
also  to  have  the  conveyances  of  the  property  declared  fraud- 
ulent and  void. 

The  chancellor  sustained  the  demurrer  generally,  not  spe- 
cifying any  ground,  but  gave  the  complainant  leave  to  amend 
his  bill ;  and  an  amendment  was  then  filed,  which  is  thus  set 
out  in  the  record  :  "(1.)  By  striking  out,  on  page  9  of  the 
bill,  the  last  two  lines,  beginning  with  the  word  then  immedi- 
ately after  the  word  Honjor ;  also,  by  striking  out  the  first 
line  on  page  10,  ending  with  the  word  caim.  (2.)  Also,  by 
striking  out  the  first  eleven  lines  of  the  prayer  on  page  10, 
and  beginning  on  the  lOfch  page  with  the  words  the  (Ued  of 
conveyance,  &c.  (3.)  Also,  b}'-  adding  after  the  word  debt,  in 
the  19th  line  of  page  10,  the  following :  *  That  payment  of 
$1100  by  said  F.  A.  Stoutz  to  Phoebe  Tuthill,  and  the  invest- 
ment of  the  purchase  of  said  property,  wherein  the  title  to 
said  property  is  taken  in  the  name  of  defendant ;  and  that 
your  Honor  will  then  charge  said  property  with  the  pay- 
ment of  said  sum  due  to  complainant  from  said  Arnold 
Stoutz  ;  and  that  said  property  be  condemned  and  subjected 
to  the  satisfaction  of  complainant's  said  debt ;  and  that  said 
deed  from  said  Phoebe  Tuthill  to  defendant  be  set  aside,  can- 
celled and  annulled;' "  and  the  general  prayer  for  other  and 
further  relief  was  then  added. 

The  defendant  demurred  to  the  amended  bill,  on  the  same 
mrounds  as  to  the  original ;  and  the  chancellor  sustained  the 
aemurrer.  The  decrees  on  the  demurrers  are  assigned  as 
error. 

Wm.  E.  Richakdson,  for  appellant. 

F.  G.  Bromberg,  contra. 

COLEMAN,  J. — Craft  &  Co.,  complainants,  as  creditors 
of  the  estate  of  F.  Arnold  Stoutz,  filed  the  present  bill  to 
subject  to  the  payment  of  their  claim  certain  property,  the 
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legal  title  to  which  is  in  the  name  of  his  wife,  the  respond- 
ent. 

It  is   unnecessary  to  consider  the  validity  of  the  deed  of 

1883,  by  which  Arnold  Stoutz,  the  husband,  conveyed  the 
homestead  to  his  wife.  If  null  and  void  for  want  of  consid- 
eration, or  defective  execution  of  the  conveyance,  or  for  any 
other  cause,  the  mortgage  on  this  property  executed  by 
Stoutz  and  wife  to  Phoebe  A.  Tuthill,  on  tne  1st  day  of  April, 

1884,  is  not  assailed.  At  the  time  of  the  execution  of  this 
mortgage,  complainants  had  no  lien  on,  or  claim  to  this 
property,  and  the  grantors  had  a  perfect  right  to  mortgage 
the  same,  if  they  saw  proper.  This  mortgage  was  foreclosed 
on  the  23d  day  of  March,  1886,  and  at  the  sale  the  property 
was  purchased  by  one  Hudson,  either  for  himself  or  the 
mortgagee.  If  this  property,  conveyed  by  the  mortgage  to 
Tuthill,  was  the  property  of  Arnold  Stoutz,  as  charged  in 
the  bill,  complainants,  as  judgment-creditors  of  Arnold 
Stoutz,  were  authorized  to  redeem  this  property  from  the 
purchaser.  Their  judgment  against  Arnold  Stoutz  was 
recovered  on  the  16th  day  of  December,  1886,  and  they  have 

Permitted  more  than  two  years  to  elapse,  the  time  allowed 
y  statute  for  redemption.     The  present  bill  is  not  one  to 
redeem  the  property. 

It  is  averred  that,  on  the  28th  day  of  June,  1888,  Phoebe 
Tuthill  by  deed  conveyed  the  property  to  Julia  Stoutz,  for 
an  expressed  consideration  of  eleven  hundred  dollars ;  that 
on  the  28th  day  of  June,  1888,  twelve  hundred  dollars  was 
borrowed  by  Arnold  Stoutz  from  one  Gelbke,  the  payment 
of  which  was  secured  by  a  mortgage  executed  oy  Julia 
Stoutz  (the  wife)  and  her  husband  on  this  property  to  said 
Gelbke,  and  that  the  money  thus  borrowed  was  the  money 
paid  to  Mrs.  Tuthill,  the  consideration  for  the  conveyance 
to  Mrs.  Julia  Stoutz  of  June  28th,  1888.  The  bill  then 
shows  that  the  husband,  Arnold  Stoutz,  died,  and  out  of  the 

f)roceeds  of  a  policy  of  insurance  taken  out  by  him  in  his 
ife-time  for  the  benefit  of  his  wife,  Julia  Stoutz,  the  mort- 
gage to  Gelbke  was  paid  by  her ;  and  that  the  wife,  in  addi- 
tion to  the  money  paid  to  satisfy  this  mortgage,  expended 
about  two  thousand  dollars  in  improving  the  premises.  The 
bill  charges  that  complainant's  judgment  was  founded  upon 
notes  maSe  by  Arnold  Stoutz,  in  which  he  waived  his  right 
to  claim  exemption  of  personal  property,  and  that  these 
notes  antedated  the  payment  of  tne  annual  premiums,  and 
that  the  premiums  paid  upon  the  policy  were  voluntarjr,  and 
null  and  void  for  this  reason  as  against  him.  The  equity  of 
complainant's  bill,  and  his  right  to  relief  in  this  aspect  of 
Vol,  85. 
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the  case,  depend  upon  the  right  of  the  wife  to  the  money 
collected  from  the  policy. 

Section  2356  of  the  Code  provies,  that  the  wife  may  insure 
the  life  of  the  husband,  for  the  benefit  of  herself,  or  for  the 
benefit  of  herself  and  child  or  children  of  the  marriage.  It 
also  provides  that  the  husband  or  father  may  insure  his  life 
for  the  benefit  of  the  wife  and  child  or  minor  children,  and 
such  insurance  is  exempt  from  liability  for  his  debts  or  en- 

Sagements,  if  the  annual  premiums  do  not  exceed  five  hun- 
red  dollars.  In  this  case,  as  appears  from  the  bill,  the 
annual  premiums  were  not  so  much  as  five  hundred  dollars. 
A  note  waiving  exemption  as  to  personal  property  is  a 
mere  debt  or  engagement.  It  in  no  sense  creates  a  lien  on 
property  or  money.  The  effect  of  the  statute  which  permits 
the  husband  to  insure  his  life  for  the  benefit  of  his  wife  is 
to  enable  the  husband  to  expend  so  much  money  in  the  man- 
ner prescribed,  for  the  benefit  of  his  wife,  which,  without 
the  statute,  would  not  be  exempt  from  liability  for  the  debts 
of  the  husband.  The  creditors  of  Arnold  Stoutz,  the  hus- 
band, have  no  claim  upon  the  insurance  money,  the  proceeds 
of  the  policy  taken  out  for  the  benefit  of  the  wife.  This 
money  oelongs  to  her  in  her  absolute  right,  and  she  had  the 
power  to  expend  it  as  she  saw  proper.        • 

The  demurrer  to  the  bill  raised  these  questions,  and  was 
properly  sustained. 
Affirmed. 


Rosenbergr  v.  Claflin  Company.     \i^^\ 

Attachment 

1.  Security  for  costs;  waiver. — A  motion  to  require  plaintiff  to  give 
security  for  costs,  because  a  non-resident  (Code,  §  2868),  will  be  pre- 
sumed on  appeal  to  have  been  waived  ^r  abandoned,  when  the  record 
does  not  show  that  it  was  acted  on,  or  even  that  it  was  called  to  the 
attention  of  the  court. 

2.  Aoticf  ot  Irvy  of  aVachment ;  waiver.— l.n  an  action  commenced 
by  attachment,  the  case  does  not  stand  for  trial  at  the  first  term,  un- 
less the  attachment  is  levied  and  notice  thereof  given  twenty  days 
before  the  commencement  of  the  term  (Code,  ^  2995) ;  but  the  failure 
to  give  the  notice  is  not  good  cause  for  dismissing  the  attachment  at 
that  term,  and  is  waived  by  a  general  appearance,  filing  pleas,  and 
going  to  trial. 

3.  Description  of  plaintiff  as  partnership  or  corporation;  nmendment 
9f  affidaviu-^ln  an  action  commenced  by  attachment  in  the  name  of 
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"iT.  B  Claflin  Compani/,"  without  other  descriptive  words,  an  amended 
affidavit  may  be  filed  (Code,  §  2998),  alleging  that  the  plaintifT  is  a 
corporation. 

4.  PUa  of  nul  tid  corporation. — Under  statutory  provisions  (Sess. 
Acts  1888-9,  p.  67),  a  plea  denying  plain tiflF's  corporate  existence  must 
be  verified  by  affidavit. 

5.  Sprcification  of  grounds  of  demurrer. — AVhen  the  judgment-entry 
recites  that  a  demurrer  was  sustained  to  a  special  plea,  but  the  record 
does  not  show  what  grounds  of  demurrer,  if  any,  were  specified,  this 
court  can  not  review  the  ruling. 

6.  Plea  denying  each  and  every  allegation  of  complaint.— In  an  action 
by  a  corporation,  the  complaint  containing  the  common  counts  only, 
a  plea  denying  "each  and  every  allegation  of  the  complaint"  amounts 
only  to  the  general  issue. 

7.  Error  without  injury  in  ruling  on  pleas. — Sustaining  a  demurrer 
to  a  plea,  if  erroneous,  is  error  without  injury,  when  the  defendant 
had  the  benefit  of  the  same  defense  under  another  plea,  on  which 
issue  was  joined. 

'  Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  John  Moore. 

The  record  shows  these  facts :  On  the  20th  January,  1891, 
an  attachment  was  sued  out  in  the  name  of  ''  H.  B.  Claflin 
Company,"  without  other  words  of  description,  against  F.  S. 
&  H.  Rosenberg ;  and  was  levied  by  the  sheriff  on  the  de- 
fendants' stock  of  goods.  The  sheriff's  return  on  the  attach- 
ment stated  that  Jie  gave  personal  notice  of  the  levy  to  the 
defendants  on  the  22a  March,  and  the  same  date  is  copied 
in  the  return  to  a  certiorari  During  the  trial  term,  March 
18th,  leave  was  granted  to  the  sheriff  to  "amend  his  return 
on  the  notice  to  the  defendants  of  the  levy  of  the  attach- 
ment," but  the  record  does  not  show  what  amendment,  if 
any,  was  made.  On  the  same  day,  leave  was  granted  to  the 
plaintiff  to  file  an  amended  affidavit ;  and  an  amended  affi- 
davit was  accordingly  filed,  which  alleged  that  plaintiff  was 
a  body  corporate.  A  complaint  was  filed  February  23d,  1891, 
in  which  the  plaintiff  was  described  as  a  body  corporate, 
and  which  contained  only  the  common  counts.  On  the 
19th  March,  the  defendants  entered  a  motion  "to  dissolve 
and  dismiss  the  attachment,  and  to  quash  and  dismiss  the 
levy,"  specifying  eleven  grounds,  which  w^ere,  in  substance, 
(1)  because  of  a  variance  between  the  original  and  the 
amended  affidavits ;  (2)  because  the  amended  affidavit  does 
not  state  whether  the  plaintiff  is  a  domestic  or  a  foreign 
corporation ;  (3)  because  the  amended  affidavit  made  an  en- 
tire change  of  parties;  (4)  because  a  sufficient  attachment  bond 
was  not  given ;  (5)  because  no  notice  of  the  levy  of  the  at- 
tachment was  given  to  the  defendants.  On  March  21st,  de- 
fendants entered  a  motion  to  require  plaintiff  (1)  to  give  a 
new  bond,  and  (2)  to  give  security  for  the  costs.    On  the 
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same  day,  as  shown  by  the  judgment-entry,  the  court  over- 
ruled the  motion  to  dismiss,  and  required  plaintiff  to  give  a 
new  bond;  but  the  record  does  not  show  any  action  on  the 
motion  to  require  security  for  the  costs.  The  defendants 
then  filed  eleven  pleas,  numbered  consecutively  from  1  to  9, 
and  then  12  and  13.  The  1st  plea  alleged  thjit  the  plaintiff 
"is  not  a  corporation  duly  authorized  by  law  to  maintain 
this  suit;"  the  2d  and  3d  each,  in  substance,  that  plaintiff 
was  a  foreign  corporation,  and  had  not  complied  with  the 
constitutional  and  statutory  provisions  restricting  the  right 
of  such  corporations  to  do  business  in  Alabama ;  the  4th  set 
up  the  variance  in  the  description  of  the  plaintiff  in  the  two 
affidavits ;  the  5th,  that  the  attachment  m  as  not  sued  out  by 
said  corporation,  nor  by  any  agent  or  attorney  in  its  behalf ; 
the  6th,  that  the  complaint  shows  an  entire  change  of  parties 
plaintiff;  the  7th,  that  the  action  was  commenced  without  a 
party  plaintiff;  the  8th,  that  the  complaint  and  amended 
affidavit  "show  a  new  and  different  action  from  the  one  orig- 
inally commenced ;"  the  9th,  the  same  in  substance  as  tlie 
8th ;  the  12th,  the  general  issue ;  and  the  13th,  a  denial  of 
"each  and  every  allegation  of  the  complaint."  The  judg- 
ment-entry recites  that  the  plaintiffs  demurred  to  the  13tn 
Slea,  and  that  the  court  sustained  the  demurrer ;  but  the 
emurrer  is  not  set  out,  nor  the  grounds  of  demurrer,  if  any 
were  specified.  It  is  recited,  also,  that  the  court  strucl^  from 
the  files,  on  motion,  "pleas  numbered  1,  4,  5,  6,  7,  8,  and  9," 
and  that  issue  was  joined  on  the  remaining  pleas,  Nos.  2,  3, 
and  12. 

The  defendants  appeal,  and  make  numerous  assignments 
of  error,  founded  on  the  rulings  above  stated.  There  is  no 
bill  of  exceptions  in  the  record. 

Gaston  A.  Bobbins,  for  appellants. 

Dawson  &  Pnrs,  contra. 

WALKEE,  J. — 1.  The  record  fails  to  show  that  any  ac- 
tion was  taken  by  the  Circuit  Court  on  the  motion  of  the 
defendants  to  require  the  plaintiff  to  give  security  for  the 
costs.  As  it  does  not  appear  that  the  motion  was  insisted 
on,  or  even  called  to  the  attention  of  the  court,  the  pre- 
sumption on  appeal  is  that  it  was  abandoned  or  waived. 
Hutcheson  v.  Powell,  92  Ala.  619;  Covington  County  v.  Kinney, 
45  Ala.  176;  Dougherty  v,  Colquitt,  2  Ala.  337. 

2.  A  suit  commenced  by  attachment  is  triable  at  the  re- 
turn term  of  the  writ,  if  the  levy  has  been  made  and  notice 
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thereof  given  twenty  days  before  the  commencement  of  such 
term. — Code,  §  2995.  If  the  notice  of  the  levy  has  not  then 
been  given,  and  the  defendant  does  not  appear,  the  case  can 
not  be  tried  at  that  term ;  but  it  may  be  continued,  and  no- 
tice of  the  levy  may  be  given  thereafter.  No  reason  is  per- 
ceived why  the  mere  failure  of  the  officer  to  serve  the  notice 
at  the  proper  time  should  confer  on  the  defendant  the  right 
to  have  the  attachment  dismissed.  However  that  may  be, 
it  is  plain  that  nothing  remains  to  be  accomplished  by  a 
service  of  the  notice,  if  the  defendant  voluntarily  appears 
and  pleads  to  the  complaint.  The  purpose  of  the  notice  is 
to  anord  the  defendant  the  opportunity  to  appear  and  make 
defense.  A  general  appearance  dispenses  witn  the  necessity 
of  a  formal  notice,  and  is  a  waiver  of  any  previous  irregu- 
larity in  the  service  of  process. — Lampley  v.  Beavers,  25  Ala. 
534;  Moore  v.  Easley,  18  Ala.  619;  Peebles  v.  Weir,  60  Ala. 
413.  The  appearance  of  the  defendants  in  this  case  was 
not  limited  to  the  purpose  of  the  motion  to  quash  the  levy 
and  to  dissolve  and  dismiss  the  attachment.  They  recog- 
nized the  case  as  in  court  by  filing  a  number  of  pleas,  several 
of  which  involved  a  recognition  of  the  service  of  the  writ  of 
attachment,  and  by  going  to  trial,  without  objection,  so  far 
as  the  record  discloses.  AH  objections  because  of  the  failure 
of  the  officer  to  serve  written  notice  of  the  levy  were  waived 
by  this  general  appearance.  If  the  defendant  in  attachment 
appears  and  pleads,  the  cause  proceeds  as  in  suits  com- 
menced by  summons  and  complaint. — Code,  §  2996.  In 
claiming  tnat  the  motion  to  quasn  the  levy  and  to  dissolve 
and  dismiss  the  attachment  should  have  been  granted  be- 
cause of  the  failure  to  serve  written  notice  of  the  levy,  the 
appellants  urge  an  objection  which  has  been  removed  by 
themselves. 

3.  The  original  affidavit  for  the'  attachment  correctly 
stated  the  name  of  the  plaintiff,  but  did  not  describe  it 
either  as  a  partnership  or  as  a  corporation.  The  plaintiff 
was  permitted  to  file  an  amended  ajmdavit,  in  which  its  cor- 
porate character  is  duly  stated.  It  has  been  held  that  the 
absence  of  an  allegation  of  the  plaintiff's  corporate  capacity, 
in  an  original  complaint  filed  by  a  corporation,  could  not 
be  regarded  as  a  failure  to  name  any  plaintiff  at  all,  and 
that  an  amendment  of  the  complaint  by  stating  the  plaintiff's 
corporate  character  should  be  allowed. — Southern  Life  Ins. 
Co,  V.  Roberts^  60  Ala.  431 ;  AUihama  Conference  v.  Price, 
42  Ala.  47.  Such  an  amendment  is  a  mere  correction  of  the 
description  of  a  plaintiff,  already  named ;  it  does  not  amount 
to  a  departure  from  the  original  complaint,  to  the  institu* 
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tion  of  a  new  action,  or  to  the  introduction  of  a  diflferent 
party  plaintiff.  A  similar  amendment  of  the  affidavit  in  an 
attachment  case  is  plainly  authorized  by  the  provision  of 
the  statute  that  the  plaintiff,  before  or  during  the  trial, 
must  be  permitted  to  amend  any  defect  of  form  or  substance 
in  the  affidavit ;  and  no  attachment  must  be  dismissed  for 
any  defect  in  the  affidavit,  if  the  plaintiff,  his  agent,  or  at- 
torney, will  make  a  sufficient  affidavit. — Code,  §  2998.  The 
mandate  of  the  statute,  that  the  attachment  law  must  be 
liberally  construed  to  advance  its  manifest  intent,  need  not 
be  invoked  to  justify  this  conclusion.  The  sufficiency  of 
the  defendants'  pleas  numbered  4,  5,  6,  7,  8  and  9  depended 
upon  the  correctness  of  the  assumption  that  the  suit  was 
not  commenced  by  the  plaintiff  corporation,  because  its  cor- 
porate capacity  was  not  stated  in  the  original  affidavit. 
That  assumption  was  erroneous,  and  there  was  no  error  in 
striking  the  above  mentioned  pleas  from  the  files.  None  of 
them  OTesented  a  valid  defense  to  the  suit. 

4.  The  first  plea  was  a  denial  that  the  plaintiff  is  a  cor- 
poration authorized  to  maintain  this  suit.  This  plea  was 
insufficient,  because  it  was  not  sworn  to.  It  presented  an 
issue  as  to  the  existence  of  the  plaintiff  as  a  corporation. 
The  plaintiff  can  not  be  required  to  prove  its  corporate  ex- 
istence, unless  the  same  is  denied  by  a  plea  verified  by 
affidavit— Acts  of  Ala.  1888-9,  p.  57. 

5-7.  No  demurrer  to  the  thirteenth  plea  is  found  in  the 
record.  As  there  is  nothing  to  show  what  were  the  grounds 
of  the  demurrer,  we  are  unable  to  review  the  ruling  of  the 
court  in  sustaining  it.  However  erroneous  that  ruling  may 
have  been,  it  involved  no  injury  to  the  appellants.  The 
plea  amounted  only  to  the  general  issue. — lAjuismJle  rf* 
Nashville  R.  B,  Co.  v,  Tramrnell,  93  Ala.  350.  The  twelfth 
plea  amounted  to  the  same  thing.  Under  this  plea,  the 
defendant  had  the  full  benfit  of  all  matter  of  defense  that 
would  have  been  available  to  it  under  the  thirteenth 
plea.  Sustaining  the  demurrer  to  the  latter  plea  was,  for 
this  reason,  error  without  injury,  if  error  at  all. — Manning 
V.  Maroney,  87  Ala.  563. 

We  have  discovered  no  error  in  the  record,  and  the 
judgment  of  the  Circuit   Court  must  be  affirmed. 
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^-«^  £spalla  V.  Gottschalk. 

Forcible  Entry  and  Detainer, 

1.  When  adminiHrntor  may  mninlain  action. — An  administrator, 
whose  right  and  title  relate  back  to  the  intestate's  death,  may  main- 
tain an  action  of  forcible  entry  and  detainer,  or  unlawful  detainer 
(Code,  §§  3380-81  ,  against  a  person  who,  with  his  wife,  was  living  on 
the  premises  with  the  intestate  at  the  time  of  his  death,  ** as  his 
friends,  by  his  invitation  and  request,  and  without  any  claim  or  right 
of  possession,"  and  who,  being  left  in  possession  by  the  administrator 
unaer  appointment  as  special  administrator  only,  "on  the  under- 
standing and  their  agreement  to  hold  the  same  as  his  tenants  until 
further  orders,"  afterwards  attorned  to  another  person  as  landlord  ; 
and  he  may  also  maintain  the  action  against  such  third  person,  and 
against  any  tenant  placed  by  him  in  possession  after  the  removal  of 
the  attorning  tenant. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clabke. 

This  action  was  broup;ht  by  Joseph  Espalla,  as  adminis- 
trator of  the  estate  of  Silas  Holloway,  deceased,  against 
William  Gottschalk  and  his  tenant  in  possession,  Henry 
Rogers ;  and  was  commenced  in  a  justice's  court,  on  the 
2d  December,  1890.  The  complaint  contained  three  counts, 
each  of  which  alleged  that  the  plaintiff,  as  administrator, 
was  in  the  peaceable  possession  of  the  premises  on  the  13th 
March,  1889  ;  the  first  count  further  alleging  that  "the  de- 
fendants peaceably  entered  on  the  premises  while  so  in  his 
possession,  and  then  turned  plaintiff  out  of  possession  by 
unlawfully  refusing  to  deliver  up  possession  of  the  same  to 
him,  on  his  demand  in  writing  made  on  the  29th  November, 
1890 ;"  the  second  count,  that  the  defendants,  "by  force 
and  strong  hand,  <fec.,  entered  upon  said  premises,  and  ex- 
pelled plaintiff's  tenant,  and  detain  the  same  by  force ;"  and 
the  third  count,  that  the  defendants  "lawfully  entered  into 
the  possession  of  said  premises,  and,  after  the  termination 
of  their  possessory  interest,  refused  to  deliver  possession 
thereof  to  plaintiff  on  his  demand  in  writing.'  The  de- 
fendants pleaded  not  guilty,  and  adverse  possession  for 
three  years  before  suit  brought ;  and  issue  was  joined  on 
these  pleas.  On  the  trial  in  the  Circuit  Court,  to  which  the 
case  was  removed  by  appeal,  the  court  charged  the  jury, 
on  request,  to  find  for  the  defendants  if  they  believed  the 
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evidence ;  and  this  charge,  to  which  the  plaintiff  excepted, 
is  now  assigned  as  error. 

R  Inge  Smith,  for  appellant. 

R  P.  Deshon,  contra. 

STONE,  C.  J. — This  was  an  action  of  forcible  and  un- 
lawful detainer,  the  complaint  being  framed  in  varying 
counts  to  suit  possible  varying  phases  of  the  proof.  The 
subject  of  the  suit  was  a  lot  of  ground  and  a  tenement 
thereoD.  After  the  trial  before  a  justice  of  the  peace,  an 
appeal  was  prosecuted  to  the  Circuit  Court,  and  verdict 
and  judgment  were  there  rendered  for  the  defendant. 

There  does  not  appear  to  have  been  any  conflict  in  the 
testimony  proving  the  following  state  of  facts  :  Silas  Hol- 
loway,  plaintiff's  intestate,  died  February  14,  1889.  At 
that  time,  and  for  many  years  prior  thereto,  he  had  been 
in  the  undisputed  possession  of  the  land  sued  for,  resided 
upon  it,  and  claimed  it  as  his  own.  His  claim  of  title  and 
possession  dated  back  to  February,  1882.  "For  many 
years  prior,  and  up  to,  and  at  the  time  of  said  HoUoway's 
death,  one  Turner  and  his  wife  lived  with  him  in  the  house 
on  said  premises,  as  his  friends,  and  by  Holloway's  invi- 
tation and  request,  without  any  claim  or  right  of  possession 
as  against  said  HoUoway."  On  February  16,  1889 — two 
days  after  HoUoway's  death,  Joseph  Espalla,  jr.,  plaintiff 
in  this  suit,  was  appointed  and  qualified  as  special  ad- 
ministrator of  his  estate.  On  March  13,  1889,  the  said 
Espalla  received  a  general  appointment  as  such  adminis- 
trator, and  qualified  as  such. 

On  the  day  of  the  special  appointment,  or  the  next  day, 
Espalla  repaired  to  the  late  residence  of  his  intestate,  and 
took  possession  of  his  personal  effects,  Turner  and  his  wife 
aiding  him.  He  also  asserted  possession  of  the  realty,  "and 
left  said  Turner  and  wife  in  possession  of  the  same  as 
plaintiff's  tenants,  on  the  understanding  and  on  their  agree- 
ment to  hold  the  same  as  his  tenants  until  further  orders." 

There  was  testimony  showing  that,  between  the  time  of 
the  issue  of  the  special  and  general  letters  of  administra- 
tion, and  without  plaintiff's  knowledge  or  consent,  Gotts- 
chalk went  on  the  premises,  and  arranged  with  Turner  and 
wife,  by  written  lease,  that  they  would  hold  and  occupy  the 
premises  as  his  tenants.  He  subsequently  placed  another 
tenant  on  the  premises  with  Turner  and  wife ;  and  they 
not  agreeing,  Turner  and  wife  removed  from  the  premises, 
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leaving  their  co-tenant  in  possession.  Subsequently,  Gotts- 
chalk placed  Rogers  in  possession  as  his  tenant.  He, 
Eo^ers,  was  in  possession  when  this  suit  was  brought, 
and  he  is  made  a  defendant  with  Gottschalk. 

There  was  testimony  tending  to  show  that  Gottschalk's 
claim  of  title  was  as  follows  :  The  lands  had  been  sold  for 
taxes  assessed  against  HoUoway,  Gottschalk  became  the 
purchaser,  and  he  had  received  a  tax-deed.  There  was 
also  testimony  tending  to  show  that  this  purchase  was 
made  at  the  instance,  and  as  the  friend  of  HoUoway ;  that 
HoUoway  had,  all  the  while,  claimed  and  occupied  the  land 
as  his  own,  and  had  regularly  given  in,  and  paid  the  taxes 
upon  it  since  the  sale.  The  court  gave  the  jury  the  general 
charge,  to  find  for  the  defendants,  if  they  believed  the 
testimony. 

Letters  of  administration  conferring  general  authority  can 
not  be  granted  "until  the  expiration  of  fifteen  days  after  the 
death  of  the  intestate  is  known."— Code  of  1886,  §  2019. 
Special  administration  may  be  granted  at  any  time  after  in- 
testate's death. — lb,  §  2020.  The  powers  of  such  special 
administrator  are  defined  in  the  statute,  and  taking  control 
of  the  real  estate  is  not  mentioned  as  one  of  them.  The 
functions  and  powers  of  the  special  administrator  cease 
when  general  administration  is  granted. — Code,  §§  2021-23. 
Special  administration  sometimes  endures  for  a  considerable 
time,  and  it  may  be  that  it  is  the  duty  of  such  special  ap- 
pointee to  look  after  the  real  estate,  and  see  that  it  is  not 
subjected  to  spoliation  or  waste.  This,  under  our  statutory 
system,  which  commits  the  custody  and  control  of  the  realty 
to  the  personal  representative  at  his  option,  and  makes  it 
assets  for  the  payment  (^f  debts.  For  reasons  to  be  stated 
further  on,  we  consider  it  unnecessary  to  decide  this 
question. 

The  fact,  if  it  be  such,  that  Gottschalk  had  acquired  a 
title  to  the  property  by  purchase  at  tax-sale,  could  exert  no 
influence  whatever  in  the  trial  of  this  case.  "The  estate  or 
merits  of  the  title  can  not  be  inquired  into." — Code  of  1886, 
§  3389.  Prior  lawful  possession,  and  its  forceful  disturb- 
ance, or  unlawful,  subsequent  interference  with  it,  are  the 
fundamental  issues  of  fact,  on  which  the  fate  of  such  con- 
troversy must  mainly  depend. —  Welden  v.  Schlosser,  74  Ala. 
355;  3  Brick.  Dig.  505,  §§  5,  8;  2  76.  9,  §  35.  Gottschalk 
and  his  tenant,  Eogers,  must  be  treated  in  this  case  as  if 
they  and  each  of  them  were  without  title. 

Under  our  system,  a  personal  representative  may  sue  and 
recover  real  estate  on  the  title  of  him  of  whose  estate  he  is 
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the  legal  representative.  And  prior  actual  possession,  until 
overcome  by  opposing  proof,  will  maintain  an  action  to  re- 
gain the  property,  against  any  one  subsequently  found  in 
possession. — 3  Brick.  Dig.  325,  §  47.  "The  personal  repre- 
sentative has  the  right  and  capacity  to  maintain  all  suits 
necessary  to  recover  possession  of  the  land." — IK  465,  §  157. 

It  is  settled  by  decisions  of  this  court  too  numerous  to  be 
cited,  that  to  maintain  the  statutory  proceeding  resorted  to 
in  this  case,  the  plaintiff  must  have  had  the  actual  pos- 
session, and  the  defendant  must  have  unlawfully  ousted  him, 
or  unlawfully  held  over,  after  the  expiration  of  a  temporary 
authority  to  occupy.  Constructive  possession  is  not  enough. 
3  Brick.  Digest,  50o,"  §  3.  Does  plaintiffs  testimony  make  a 
case  within  this  ruler? 

There  is  no  question  that  when  HoUoway,  plaintiffs 
intestate,  died,  he  was,  and  for  years  had  been,  in  possession 
of  the  premises  sued  for,  claiming  title.  Turner  was  there 
by  his  permission,  a  tenant  by  sufferance,  holding  in  the 
right  of,  and  under  Holloway.  He  was  precluded  by  the 
very  nature  of  his  holding  from  setting  up  title  adverse  to 
Holloway;  and  if,  while  so  holding,  he  nad  acquired  a  per- 
fect title  to  the  property  from  an  outsider,  he  would  have 
been  estopped  from  setting  it  up,  until  he  first  surrendered 
back  the  possession  to  Holloway. — Houston  v,  Farris,  71  Ala. 
570;  Norwood  v.  Kirby,  70  Ala.  397.  And  he  could  not,  by 
any  act  of  his,  clothe  another  with  rights  he  could  not  him- 
self have  asserted.  If,  standing  towards  each  other  as  the 
testimony  shows  Holloway  and  Turner  did,  Holloway  had 
removed  from,  the  premises,  leaving  Turner  in  possession, 
and  Turner  had  then  attorned  to  Gottschalk,  accepting  a 
lease  from  him,  Holloway  could  have  maintained  unlawful 
detainer  against  Turner  or  Gottschalk,  or  against  any  one 
else  who  came  in  pursuant  to  and  in  virtue  of  the  said  at- 
tempted attornment  from  Turner  to  Gottschalk. 

It  is  necessarily  true  that  death  puts  an  end  to  all  prop- 
erty-ownership which  had  been  in  the  decedent.  A  dead 
man  can  not  own  property.  It  does  not,  however,  abrogate 
the  title.  That  continues,  and  passes  at  once  to  those  on 
whom  the  law  devolves  it.  It  can  not  be  in  abeyance.  True, 
in  cases  of  intestacy,  there  is  for  a  time  no  known  personal 
representative  to  assert  the  title ;  but  when  one  is  appointed, 
his  claim  and  right  relate  back  to  the  moment  of  intestate's 
death.  To  the  extent  the  law  gives  him  title,  or  authorized 
control  over  decedent's  estate,  personal  or  real,  to  that  ex- 
tent the  law  dates  that  title  and  control  back  to  the  time 
when  the  intestate  breathed  his  last  Not  the  authority  to 
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sue,  or  otherwise  assert  the  right,  for  that  is  conferred  by 
his  appointment  It  is  the  right  which  relates  back,  not 
the  remedy  for  its  enforcement.  And  that  right  exists  as 
the  intestate  left  it  by  his  death. — 3  Brick.  Dig.,  463,  §  130; 
Ih.  464,  §  139;  1  Ik  932,  §  262.  Our  statutes  confer  on  the 
personal  representative  the  authority  to  take  possession  of 
the  realty,  and  to  sue  and  recover  it  for  the  purposes  of  ad- 
ministration;  and  when  he  asserts  the  right,  it  intercepts 
the  descent,  and  dominates  the  right  of  the  heir  at  law  to 
enter.— 1  Brick.  Dig.,  937,  §§  331-2;  3  76.  645,  §  152.  The 
sum  of  our  decisions  is,  that  "the  personal  representative 
has  the  right  and  capacity  to  maintain  all  suits  necessary  to 
recover  possession  from  the  heirs  or  alienee  of  the  heirs." 
3  Brick.  Dig.  465,  §  157. 

The  doctrine  of  revivor  applies  to  this  form  of  action. 
Ridgeioay  v,  Waugh,  51  Ala.  423. 

To  apply  these  principles  to  this  case:  When  Espalla 
was  appointed  administrator,  he  succeeded  at  once  to  all  the 
rights  and  remedies  of  his  intestate,  if  he  elected  to  assert 
them,  and  that  right  related  back  to  the  moment  of  Hollo- 
way's  death.  If  the  plaintiff,  Espalla,  entered  upon  the 
land,  and  let  it  to  Turner,  he  did  so  as  the  administrator  of 
H<»lloway,  and  in  virtue  of  the  authority  his  appointment 
conferred  upon  him.  If  that  entry  and  letting  were  author- 
ized by  his  appointment  as  special  administrator,  then  he 
could  have  sued  in  his  individual  name,  and  could  have 
counted  on  his  personal  possession.  But  the  law  did  not 
require  him  to  do  so.  He  nad  the  equal  right  to  sue  in  his 
representative  capacity,  for  his  right  was  but  the  intestate's 
right  and  possession,  to  which  he  had  succeeded. — Sum  v. 
Boynton,  32  Ala.  353 ;  Spear  v.  Lomax,  42  Ala.  576 ;  Nicroai 
V.  PhilUppU  91  Ala.  299. 

It  is  clearly  shown  that,  if  before  HoUoway's  death  he 
had  been  forcibly  evicted,  or  his  tenant  had  held  over,  he 
could  have  maintained  forcible  or  unlawful  detainer,  and  his 
tenant  could  not,  by  his  attornment  to' another,  confer  a  pos- 
session that  could  defeat  that  action.  We  hold  that  Espalla, 
by  his  appointment  as  administrator,  is  hot  to  be  regarded 
as  in  by  constructive  possession.  He  was  thereby  clothed 
with  the  possessory  right  and  remedy  of  his  intestate.  The 
Circuit  Court  erred  in  the  charge  given. 

Reversed  and  remanded. 
Vol.  »5. 
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Bio  in  Equity  for  Injunction  of  City  Electric  Lights  Works 
as  Nuisance. 

1.  Injunction  for  abatement  of  nuisance. — An  injunction  for  the 
abatement  of  a  private  nuisance  is  not  a  matter  of  absolute  right,  but 
rests  in  judicial  discretion,  to  be  exercised  according  to  the  settled 
priociples  which  regulate  the  interference  of  the  court  in  such  cases, 
having  regard,  on  the  one  hand,  to  the  right  of  every  person  to  use 
his  own  property  as  his  taste,  desires  and  interest  may  dictate,  and, 
on  the  other,  to  the  right  of  his  neighbors  to  the  comfortable  and  un- 
molested use  and  enjoyment  of  their  property ;  and  it  should  only  be 
granted  "when  imperatively  necessary  to  prevent  multiplicity  of  suits, 
irreparable  injury,  or  continuous  or  constantly  recurring  injuries,  for 
which  legal  remedies  are  inadequate  to  afford  full  redress/' 

2.  Nuisance  drfined. — While  it  is  difficult,  if  not  impracticable,  to 
formulate  a  rule  accurately  defining  the  acts  or  facts  which  will  con- 
stitute a  nuisance  under  any  and  all  circumstances,  it  may  be  stated 
as  a  general  proposition,  that  any  establishment  erected  on  his  prem- 
ises by  the  owner,  though  for  the  purpose  of  trade  or  business  lawful 
in  itself,  which,  from  the  situation,  the  inherent  qualities  of  the  busi- 
ness, or  the  manner  in  which  it  is  conducted,  directly  causes  substan- 
tial injury  to  the  property  of  another,  or  produces  material  annoyance 
and  inconvenience  to  the  occupants  of  adjacent  dwellings,  rendering 
them  physically  uncomfortable,  is  a  nuisance;  and  this  principle  has 
been  applied  to  smoke, offensive  odors,  noises  and  vibrations,  caused 
by  the  operation  of  gas-works,  electric-light  works,  various  factories 
and  other  industries  located  in  a  city. 

3.  Injunction  againut  industrial  enterprise  of  public  utility  in  city. 
When  an  injunction  is  sought  against  an  industrial  enterprise  of  public 
utility  in  a  city,  the  abatement  of  which  as  a  nuisance  would  entail 
heavy  loss  on  the  owners  and  injury  to  the  citizens  generally  by  in- 
creased cost  of  light,  or  otherwise,  the  court  will  exercise  its  power 
cautiously  and  sparingly,  and  will  require  the  complainants  to  show 
a  case  of  imperative  necessity  by  clear  and  convincing  evidence ;  and 
when  the  evidence  shows,  as  in  this  case,  that  the  noises,  smoke,  soot 
and  vibrations  caused  by  the  operation  of  the  defendant's  machinery 
and  works,  which  are  complained  of,  have  been  greatly  reduced  by 
the  introduction  of  improved  machinery  and  appliances,  and  may  be 
further  lessened  at  small  expense  to  the  complainants,  until  brought 
within  the  ordinary  discomforts  and  inconveniences  incident  to  a  city 
life,  the  court  will  refuse  to  interfere  by  injunction,  and  will  leave 
the  parties  to  seek  compensation  by  an  action  at  law  for  damages 
caused  by  increased  risk  of  fire,  danger  of  explosion,  depreciated  value 
of  property,  and  increased  rate  of  insurance. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Thos.  W.  C0I4EMAN, 
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The  bill  in  this  case  was  filed  on  the  22d  February,  1888, 
by  Mrs.  Martha  E.  English  and  others,  owners  of  certain 
real  estate  in  the  city  of  Mobile,  against  the  Progress  Elec- 
tric Lipht  &  Motor  Company,  a  private  corporation  en- 
gaged in  the  business  ot  manufacturing .  and  furnishing 
electric  lights  for  the  streets,  public  buildings,  private  res- 
idences, &c.,  in  the  city  of  Mobile ;  and  sought  an  injunc- 
tion to  abate  the  defendant's  works  as  a  nuisance,  causing 
the  complainants'  great  inconvenience,  discomfort  and 
injury,  as  more  fully  stated  in  the  opinion.  On  final  hear- 
ing on  pleadings  and  proof,  the  court  below  dismissed  the 
biU ;  and  its  decree  is  here  assigned  as  error. 

Greg.  L.  &  H.  T.  Smith,  for  appellants.— (1.)  A  court  of 
equity  will  enjoin  a  private  nuisance,  (1)  whenever  necessary 
to  prevent  a  multiplicity  of  actions,  or  (2)  where  the  griev- 
ance is  constantly  recurring,  or  (3)  where  irreparable  injury 
will  be  done,  or  (4)  where  the  thing  complained  of  is  a  nui- 
sance />fr  8€. — Boss  if:  Smith  v.  Mirfin  d:  Flowers^  75  Ala. 
515;  Wood  on  Nuisances,  §§  769-72;  St  James'  Church  v. 
Arrington,  36  Ala.  546;  Oc/lefrce  v,  McQucujcjs,  67  Ala.  584; 
Nininger  v,  Norwood,  72  Ala.  281 ;  Far r is  d*  McCurdif  v. 
Dudley,  78  Ala.  129;  Ross  i\  Butler,  19  N.  J.  Eq.  294;  Rot}- 
iimm  V,  Baugh,  31  Mich.  290 ;  White  i\  Forl>es,  Walk.  Ch.  112 ; 
Sjyrague  i\  Rhodes,  4  E.  L  301 ;  Cleveland  u.  Citizen  s  Gas  Co., 
20  N.  J.  Eq.  201 ;  Rochester  t^  Curtis,  Clarke's  Ch.  (N.  T.) 
336;  Corning  v.  Troy  Iron  rf:  Nail  Co.,  40  N.  Y.  191;  Rail- 
road  Co,  i\  Archer,  6  Paige  Ch.  83;  Dittman  v.  Repp,  50  Md. 
516,  or  33  Amer.  Rep.  325 ;  Penn,  v.  Bridge  Co,,  13  How.  U. 
S.  557. 

(2.)  Whatever  is  so  offensive  to  the  senses  as  to  render 
life  uncomfortable,  is  a  nuisance ;  and  it  is  none  the  less  so 
because  some  persons  have  become  accustomed  by  long  use 
to  endure  them  without  discomfort.  If  the  prosecution  of 
a  business,  lawful  in  itself,  renders  the  enjoyment  of  their 
property  by  other  persons  materially  uncomfortable,  bv 
smoke,  cinders,  noise,  vibrations,  offensive  odors,  &c,  though 
not  injurious  to  health,  it  is  a  nuisance,  and  subject  to  abate- 
ment as  such. — Brander  i\  Harlan  Lighting  Co.,  62  N.  Y.  Sup. 
245;  Cooley  on  Torts,  2d  ed.  712;  McKeonv.  See,  25  How. 
Pr.  238 ;  Wesson  v.  Washburn  Man,  Co,,  15  Allen,  Mass.  95  ; 
Ross  V,  Butler,  19  N.  J.  Eq.  296  ;  Dennis  v,  Exhardt,  3  Grant's 
Ch.  390;  Bobbins  v,  Baugh,  31  Mich.  291 ;  Dittman  v.  Repp, 
33  Amer.  Rep.  325 ;  Meigs  v.  Lister,  23  N.  J.  Eq.  199;  1  High 
on  Injunctions,  496  ;  38  Amer.  Dec.  567 ;  89  Amer.  Dec.  616 ; 
Fish  V.  Dodge,  47  Amer.  Dec.  254. 
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(2.)  The  existence  of  the  nuisance  being  fully  established, 
the  court  will  require  it  to  be  abated ;  and  it  may  both  en- 
join and  award  damages. — Farris  (It  McCurdy  v.  Dudley, 
78  Ala.  129;  20  N.  J.  Eq.  387;  High  on  Injunctions,  792; 
Wood  on  Nuisances,  §  786.  If  the  defendant  can  abate  the 
nuisance  without  injury  to  his  works,  he  may  be  allowed  to 
do  so ;  but  the  court  will  retain  the  bill  until  the  nuisance 
is  abated.  How  this  shall  be  effected,  is  a  question  which 
concerns  the  defendant  alone. 

(4.)  The  right  of  a  citizen  to  live  free  from  nuisances  does 
not  depend  on  the  character  or  construction  of  his  house, 
nor  on  the  neighborhood  in  which  it  is  situated ;  nor  can 
any  neighborhood  be  outlawed  from  the  protection  of  the 
court  against  nuisances,  by  the  existence  of  two  manufac- 
turing establishments  in  its  precincts.  The  rule  applies  only 
when  the  neighborhood  is  wholly  given  up  to  such  estab- 
lishments, so  that  the  addition  of  one  more  will  not  greatly 
increase  the  discomforts. 

(5).  A  man  has  no  right  to  erect  extensive  works  and 
make  heavy  expenditures  of  money  for  the  exercise  of  a  trade 
or  business  which  is  a  nuisance  to  his  neighbors,  and  then 
claim  immunity  from  liability  on  the  ground  that  his  busi- 
ness is  of  publifc  utility,  that  he  has  adopted  the  most  im- 
proved methods  and  appliances  to  lessen  the  discomforts 
caused  to  them,  and  that  the  stoppage  of  his  works  will 
involve  him  in  ruin. 

(6.)  While  the  public  have  an  interest  in  obtaining  elec- 
tric lights,  they  have  no  interest  in  the  particular  location 
of  the  works  in  any  part  of  the  city. 

(7.)  The  evidence  does  not  show  any  laches  or  acquies- 
cence on  the  part  of  the  complainants,  such  as  would  bar 
their  right  to  relief— 31  Mich.  293 ;  Stein  v.  Burden,  29  Ala. 
127 ;  Lewis  v.  Stein,  16  Ala.  219  ;  Mills  v,  Hcdl,  9  Wend.  315 ; 
People  V.  Cunningham,  1  Den.  524 ;  Staple  v.  Spring,  10  Mass. 
79 ;  MUler  v.  Frazer,  A  Watts,  456 ;  Hodges  v,  Hodges,  5  Mete. 
205 ;  3  Camp.  398 ;  3  N.  H.  88 ;  3  Denio,  306  ;  9  Wend.  315 ; 
4  Wait's  A.  &  D.  782. 

J.  LmxE  Smith,  Thos.  H.  Smith,  and  OveraIiL  &  Bestob, 
contra, — The  bill  invokes  the  extraordinary  power  of  the 
court  to  control  an  individual  in  the  use  and  enjoyment  of 
his  own  property ;  a  power  necessarily  vested  in  a  court  of 
equity,  but  exercised  cautiously  and  sparingly,  and  only  in 
cases  of  imi)erative  necessity  to  prevent  irreparable  injury  and 
a  multiplicity  of  suits,  in  wfiich  legal  remedies  are  inade- 
quate.   When  the  thiiig  sought  to  be  abated  is  not  a  mur 
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sance  per  se,  but  is  an  industrial  enterprise  of  public  utility 
and  convenience,  the  court  will  require  a  very  strong  case 
of  necessity  and  damage  to  be  shown;  and  if  it  appears 
that  the  discomforts  or  evils  complained  of  can  be  abated 
by  the  introduction  of  improved  machinery  and  appliances, 
or  reduced  within  reasonable  limits  by  a  small  expenditure 
of  money  or  labor,  will  only  require  this  to  be  done  ;  and 
in  all  such  cases,  the  court  will  consider  the  public  interests 
involved,  and  damage  to  the  defendant  by  the  suppression 
of  his  works,  as  compared  with  the  slight  discomfort  and 
inconvenience  suflfered  by  the  complainants  from  their  con- 
tinued operation.  These  several  principles  apply  to  the 
facts  of  this  case,  and  they  are  abundantly  supported  by  the 
adjudged  cases. — Bouse  dt  Smith  v.  Martin  d  Floioers^ 
75  Ala.  516 ;  Rosser  v.  Randolph,  7  Porter,  245 ;  Railtvay  Co. 
V,  WitheroWy  82  Ala.  196 ;  Ray  v.  Lyons,  10  Ala.  63 ;  Hucken- 
stein's  Appeal,  70  Penn.  Si  106 ;  Richard's  Appeal,  57  Penn- 
Si   113  ;  Kingsbury  v.  Flowers,  65  Ala.  484;  Green  v.  Lake, 

54  Miss.  540,  or  28  Amer.  Eep.  378;  Perry  v.  Railroad  Co., 

55  Ala.  420 ;  Dorsey  v.  Allen,  85  N.  C.  358,  or  39  Amer.  Eep. 
704;  Gilbert  v,  Showerman,  23  Mich.  49.  Discarding  the 
allegations  of  danger  from  fire,  explosions,  soot,  increased 
rates  of  insurance,  and  depreciation  in  value  of  property, 
for  which  adequate  compensation  may  be  obtained  oy  an 
action  at  law,  the  evidence  shows  no  injury,  present  or  pro- 
spective, beyond  the  ordinary  discomforts  ana  inconveniences 
incident  to  a  city  life,  which  constitute  no  ground  for  equi- 
table interference  by  injunction. — Carpenter  v.  Cummings, 
2  Phil.  Eng.  Ch.  76;  Anon.,  3  Atk.  750;  Hyatt  v.  Meyers, 
73  N.  C.  232;  38  How.  Pr.  184  It  is  insistedf,  also,  that  if 
complainants  ever  had  any  case  authorizing  equitable  relief, 
they  have  lost  it  by  their  own  laches, — Thomas  v.  Woodmany 
33  Amer.  Eep.  156,  and  cases  cited  in  opinion. 

CLOPTON,  J. — ^Appellants  invoke  the  interference  of  the 
Chancery  Court  to  abate  by  injunction,  as  a  nuisance,  the 
electric  plant  maintained  and  operated  by  appellee  in  the 
city  of  Mobile.  The  remedy  sought  is  preventive,  and  inci- 
dentally compensatory.  An  injunction  for  such  purpose  is 
not  a  matter  of  absolute  right ;  but,  if,  as  has  been  said,  it 
rests  in  judicial  discretion,  tne  exercise  of  such  discretion  is 
not  without  limitations,  and  is  to  be  guided  by  the  settled 
principles  on  which  the  interference  by  the  court  in  such 
cases  depends.  In  considering  whether  or  not  an  injunction 
should  be  granted,  regard  must  be  had,  on  the  one  hand,  to 
the  right  of  every  person  to  use  his  own  property  as  his 
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taste,  desires  and  interest  may  dictate ;  and  on  the  other,  to 
the  right  of  his  neighbors  to  the  comfortable  and  unmolested 
use  and  enjoyment  of  their  property.  No  one  should  be  re- 
strained as  to  the  use  of  his  property,  unless  such  use  offends 
the  legal  rights  of  another.  There  are,  certainly,  instances 
of  private  nuisances,  for  which  an  action  on  the  case  can  be 
maintained,  yet  insufficient  to  justify  interference  by  injunc- 
tion. This  extraordinary  and  transcendent  power  should 
be  exercised  only  when  imperatively  necessary  to  prevent 
multiplicity  of  suits,  or  irreparable  injury,  or  continuous  or 
constantly  recurring  grievances — when,  from  their  irrepara- 
ble nature,  continuance,  or  frequent  repetitions,  the  legal 
remedies  are  inadequate  to  aflford  full  redress.  While  it  is 
not  essential  that  the  injury  should  be  strictly  continuous, 
it  must  not  be  only  occasional,  or  accidental. — Rouse  v.  Mar- 
tin, 75  Ala.  570 ;  16  Amer.  &  Eng.  Encyc.  of  Law,  959. 

The  plant  of  defendant  was  first  established  in  April,  1885, 
and  was  operated  and  used  by  Cawthorn  and  his  associates, 
for  the  purpose  of  lighting  the  dwellings  and  stores  in  the 
city  of  Mobile,  until  April,  1887,  when  they  sold  it  to  de- 
fendant, who  has  continued  its  operation,  lighting  the  streets 
as  well  as  dwellings  and  stores.  The  house  in  which  com- 
plainant resided  is  a  one-story  frame  house,  having  four 
rooms,  with  kitchen  and  servant's  rooms,  and  is  situated  on 
a  m<  »und  about  twelve  feet  above  the  level  of  the  street  and 
the  adjacent  property.  Many  years  ago,  the  streets  in  that 
portion  of  the  city  were  graded  to  the  level  of  the  wharves, 
and  the  adjacent  property,  except  complainants',  cut  down 
to  the  level  of  the  streets.  Brick  walls  were  built  on  the 
four  sides  of  complainants'  lot,  for  the  purpose  of  supporting 
the  embankments. 

The  bill  avers  that  defendant  has  a  contract  with  the  city 
of  Mobile,  under  which  it  lights  the  streets  of  the  city  with 
electricity  every  night  when  the  moon  is  not  shining,  and 
for  this  purpose  uses  four  large  boilers  and  several  large 
dynamos  ;  the  ends  of  the  boilers  projecting  to  within  a 
few  feet  of  the  wall  of  complainants.  It  further  avers  that, 
when  the  plant  is  in  operation,  a  dense  smoke  is  produced, 
the  soot  from  which,  in  certain  conditions  of  the  at- 
mosphere, is  frequently  blown  up  and  into  complainants' 
houses,  and  fills  them,  unless  the  windows  are  closed. 
Further,  that  the  machinery,  when  in  operation,  frequently 
and  at  intervals  makes  a  loud  palpitating  noise  like  the 
puffing  of  a  locomotive  when  pulling  a  heavy  train  up-grade, 
which  noise  is  sufficiently  loud  to  be  heard  two  hundred 
yards  away;  also,  frequently  creates  a  severe  vibratory  motion 
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which  shakes  the  surrounding  buildings,  and  especiallj 
the  buildings  owned  hj  complainants.  The  bill  further  avers, 
that  the  noise,  vibrations  and  smoke  are  all  made  in  the 
night-time,  and  frequently  continue  from  early  in  the 
evening  until  nearly  morning ;  that  the  noise  disturbs  the 
sleep  of  the  occupants  of  the  buildings,  and  the  vibrations 
are  so  severe  as  to  make  the  table-ware  upon  the  tea-table 
and  the  windows  of  the  house  rattle,  the  chairs  and  furni- 
ture in  the  house  rock,  and  to  shake  the  occupants  when  in 
bed ;  that  such  noise  and  vibrations  not  only  interfere  -with 
the  sleep  of  the  occupants,  but  render  them  nervous,  and 
make  the  houses  undesirable  as  places  of  residence,  even 
for  those  in  health,  and  in  case  of  sickness  would  so  excite 
an  invalid  as  to  seriouslv  affect  speedy  recovery,  and  in 
certain  cases  be  seriously  dangerous  to  life.  The  biU 
further  avers,  that  on  several  occasions  portions  of  the 
machinery  have  burst,  or  blown  out,  making  a  loud  noise 
^eatly  frightening  complainants,  causing  them  to  run  out 
into  the  street ;  that  there  is  constantly  thrown  from  said 
machinery  steam  in  large  quantities,  and  hot  water  which 
runs  down  the  gutters  in  front  of  and  around  the  residence 
of  complainants,  to  their  annoyance ;  that  the  proximity  of 
of  said  boilers  and  machinery  greatly  increases  the  risk 
from  fire,  and  rate  of  insurance,  also  adding  great  danger 
from  the  explosion  of  the  boilers  and  breaking  cS  machinery. 

The  answer  denies  these  allegations  of  the  bill,  and  sets 
up  the  great  utility  of  the  business  to  the  public;  also,  that 
if  there  were  causes  of  complaint  at  the  commencement  of 
the  business,  they  have  been  obviated  by  the  application  of 
scientific  appliances,  and  that  any  inconvenience  experienced 
bv  complainants  could  have  oeen  prevented  with  little 
efibrt;  also,  that  the  acquiescence  and  fault  of  com- 
plainants induced  defendant  to  invest  a  large  sum  of 
money  in  improving  the  plant 

It  IS  difficult,  if  not  impracticable,  to  formulate  a  rule 
accurately  defining  the  acts  or  facts  which  will  constitute  a 
nuisance  under  any  and  all  circumstances.  We  shall  not 
make  the  attempt  As  a  general  proposition,  it  may  be 
said,  that  any  establishment  erected  on  the  premises  of 
the  owner,  though  for  the  purposes  of  trade  or  business 
lawful  in  itself,  which,  from  tne  situation,  the  inherent 
qualities  of  the  business,  or  the  manner  in  which  it  is 
conducted,  directly  causes  substantial  injury  to  the  property 
of  another,  or  produces  material  annoyance  and  incon- 
venience to  the  occupants  of  adjacent  dwellings,  rendering 
them  physically  uncomfortablei  is  a  nuisance.    In  apply- 
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ing  this  principle,  it  has  been  repeatedly  held,  that  smoke, 
offensive  odors,  noise  or  vibrations,  when  of  such  degree  or 
extent  as  to  materially  interfere  with  the  ordinary  comfort 
of  human  existence,  will  constitute  a  nuisance. — Roitse  v. 
Martin,  supra.  This  principle  has  been  applied  to  various 
kinds  of  factories  and  industries  located  in  a  city,  including 
gas-works,  and  the  production  of  light  by  the  operation  of 
a  steam-engine  and  dynamos. — Clevdamlv.  Citizens  Gas  Co., 
20  N.  J.  Eq.  201 ;  Tocum  v.  Hotel  St.  George  Co.,  18  Abbott's 
New  Cases,  340.  The  averments  of  the  bill  clearJv  make 
a  case  of  nuisance,  calling  for  its  abatement  by  the  Chancery 
Court ;  but  the  denials  of  the  answer,  and  the  affirmative 
and  substantial  defenses  set  up  therein,  make  the  necessity 
of  interference  turn  upon  the  sufficiency  of  the  evidence, 
proper  legal  principles  being  applied,  to  show  that  the 
electric  plant,  as  now  operated  and  conducted,  so  materially 
interferes  with  complainants'  use  and  enjoyment  of  their 
adjacent  dwellings  as  to  entitle  them  to  injunctive  relief. 

From  this  consideration  the  evidence  relating  to  the 
offensive  odors  may  be  eliminated,  there  being  no  allega- 
tion in  the  bill  touching  this  matter ;  also,  the  evidence  re- 
lating to  risk  from  fire,  danger  of  explosion,  depreciated 
value  of  the  property,  and  the  increased  rate  of  insurance ; 
for  such  wrongs  may  be  adequately  redressed  at  law.  This 
narrows  the  inquiry  to  the  degree  or  extent  of  the  noise, 
smoke,  soot,  and  vibrations.  There  is  a  mass  of  evidence, 
many  witnesses  having  been  examined  by  both  parties,  and 
the  testimony  is  voluminous.  The  evidence  is  conflicting 
in  material  respects.  Appellants'  counsel  contend,  that  the 
testimonj  of  the  contradicting  witnesses  on  the  part  of  de- 
fendant 18  entitled  to  but  little  weight,  for  the  reason,  that 
but  few  of  them  were  ever  in  the  house  of  complainants, 
and  these  only  for  a  short  time,  and  the  others  live  at  a 
^reat  distance.  Naturally,  the  noise  and  vibrations  diminish 
in  proportion  to  distance  ;  but  the  force  of  the  argument  is 
impaired  by  the  fact,  that  one  of  the  most  material  witnesses 
resides  in  the  dwelling-house  owned  by  complainants,  and 
mentioned  in  the  bill  as  subject  to  the  same  disturbances, 
and  some  of  the  others  in  dwellings  in  the  same  block, 
while  some  of  complainants'  witnesses  reside  in  dwellings 
in  a  different  bloct  and  across  the  street.  The  testimony 
of  defendant's  witnesses,  having  a  material  bearing  upon 
the  inquiiT,  should  not  be  ignored,  but  accorded  such  right 
as  it  may  be  entitled  to,  when  the  entire  evidence  and  the 
construction  and  operation  of  the  plant  are  considered. 
We  shall  not  attempt,  howeveri  to  follow  counsel  in  their 
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elaborate  discussion  of  the  evidence.  Though  the  testimony 
of  the  witnesses  on  the  part  of  complainants  may  be  some- 
what exaggerated  by  super- sensitiveness,  and  an  excited 
imagination,  it  may  be  conceded  that  their  evidence  strongly 
tends  to  show  material  annoyance  and  inconvenience  caused 
by  the  smoke,  soot,  noise  and  vibration  during  the  adminis- 
tration of  Cawthorn,  and  even  for  a  time  after  defendant 
purchased  and  operated  the  plant. 

'The  evidence,  however,  shows  that  defendant  has  made 
alterations  and  improvements,  especially  as  to  the  escape 
of  steam,  which  have  greatly  diminished  the  evils  complained 
of.  As  to  an  establishment  of  public  utility  in  a  city,  the 
rule  is,  that  its  lawful  use  will  not  be  perpetually  enjoined, 
when,  by  the  application  of  scientific  appliances,  such  altera- 
tions in  the  machinery  may  be  made  as  will  remedy  the 
evils.  In  such  case,  the  court  will  go  no  further  than  to 
require  such  appliances  to  be  introduced ;  and  in  some  cases 
will  direct  a  reference,  to  ascertain  if  the  evils  can  be  thus 
remedied^ Green  v.  Lake,  54  Miss.  540;  s.  a,  28  Am.  E«p. 
378;  1  mgh.  on  Inj.,  §  787.  fDn  the  same  principle,  the 
court  will  not  make  the  injunction  perpetual,  when  such 
appliances  have  been  used,  even  during  the  pendency  of  the 
suit,  and  the  desired  results  effected.j  The  real  and  im- 
portant question  is,  does  the  manner  in  which  defendant 
operates  the  plant,  since  the  alterations  and  improvements 
were  made,  interfere  with  comfortable  use  and  enjoyment 
of  their  residence  by  complainants  to  such  extent  as  to  create 
a  nuisance,  which,  when  the  locality  and  the  circumstances 
are  considered,  it  becomes  the  duty  of  the  court  to  enjoin  ? 
The  witness  Long  testifies,  that  the  noise  has  been  dimin- 
ished exceedingly,  and  thrtt  it  "is  not  a  hundredth  part  of 
what  it  was  before  these  changes  were  made ;"  and  Sossa- 
man  says,  "I  could  feel  no  vibration  there,  but  I  know 
that  sometimes,  while  walking  down  the  street,  one  can 
feel  a  little  shaking,  which  is  caused  by  the  running  of 
a  dray,  and  I  noticed  no  more  vibrations  about  that 
place  than  the  running  of  a  dray  might  cause.  At  the 
time  I  speak  of  the  machinery  was  in  motion.'*  We  have 
especially  referred  to  the  testimony  of  these  witnesses,  for 
the  reason  that  Lonp  resides  in  the  dwelling  owned  by 
complainants  and  mentioned  in  the  bill,  and  Sossaman  went  to 
the  house  at  the  instance  of  complainants,  to  examine  and 
give  an  opinion ;  his  attention  was  directly  called  to  the 
subject.  Their  evidence  is  corroborated  by  the  testimony 
of  several  other  witnesses.  There  is,  however,  conflicting 
evidence  on  the  part  of  complainants. 
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The  evidence  further  shows,  that  by  a  comparatively  small 
expense  complainants  could  avoid  the  inconveniences  and 
anno^rances  arising  from  the  vibratory  motions.  When 
such  is  the  case,  a  perpetual  injunction  will  not  be  granted, 
full  compensation  being  obtainable  at  law.  In  JRosser  i\ 
Randolph^  7  Porter,  238,  the  bill  was  filed  to  enjoin  the  erec- 
tion of  a  mill,  which,  it  was  alleged,  would  be  injurious  to 
the  health  of  the  neighborhood,  and  would  drown  and  render 
useless  a  spring  on  which  complainant  relied  to  furnish 
himself  and  famSy  with  pure  water.  The  mill  having  been 
erected,  and  it  not  appearing  that  the  health  of  the  com- 
munity had  suflFered,  the  court  said  in  reference  to  the  spring : 
"By  the  application  of  labor,  the  value  of  which  can  oe  as- 
certained, or  which  the  defendant,  if  applied  to,  might  be 
willing  himself  to  do,  the  spring  can  be  restored  to  its  orig- 
inal state  ;  thereby  giving  to  complainant  the  full  enjoyment 
of  his  spring  of  water,  and  at  the  same  time  securing  to  the 
defendant  those  rights  which  appertain  to  him  as  owner  of 
the  adjacent  land.*  Also,  in  Kingsbury  v.  Flowers,  65  Ala. 
479,  where  the  bill  was  filed  to  enjoin  future  interments  in 
a  private  burial-ground,  it  is  said  :  "The  apprehension  of 
injury  from  this  course,  it  is  evident,  could  be  quieted  by 
but  slight  labor  expended  in  drainage — a  labor,  it  may  be, 
if  requested,  the  defendant  would  have  performed,  rather 
than  to  have  been  forced  into  this  litigation."  These  were 
cases  in  rural  districte ;  the  rule  is  especially  applicable  to 
industrial  establishments  in  a  large  city. 

We  do  not  think  the  evidence  shows  that  the  locality  in 
which  the  plant  was  situated  is  so  exclusively  devoted  to 
industrial  enterprises,  or  business  purposes,  or  so  remote, 
as  to  afford  defendant  immunity  on  this  account.  The 
dwellings  of  complainant  and  others  in  the  vicinity  were 
erected  long  before  the  plant  was  established.  However,  a 
person  can  not  expect  to  possess,  in  a  city,  the  peace,  quiet, 
enjoyment  and  freedom  from  annoyances  of  the  country, 
and  must  submit  to  the  ordinarily  incidental  annoyances  of 
living  in  a  city.  It  has  been  aptly  said :  "A  person  who 
resides  in  a  large  city  must  not  expect  to  be  surrounded  by 
the  stillness  that  prevails  in  rural  districts.  He  must  neces- 
sarily hear  some  of  the  noise,  and  occasionally  feel  slight 
vibrations,  produced  by  the  movements  and  labor  of  its 
people,  and  oy  the  hum  of  its  mechanical  industries.  The 
aid  of  a  court  may  be  invoked  to  keep  annoying  sounds 
within  reasonable  limits.  Every  noise,  nowever,  is  not  a 
nuisance,  nor,  when  produced  m  the  exercise  of  a  lawful 
occupation,  should  the  strong  arm  of  a  chancellor  be  extended 
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to  suppress  it" — McCaffrey's  Appeal ,  106  Penn.  State,  253  ; 
Louis,  Coffin  Co.  v.  War  rev,  78  Ky.  400 ;  s.  c,  57  Amer.  Eep. 
467.  Whether  or  not  the  transcendent  power  of  the  court 
should  be  exercised,  under  such  circumstances,  must  be  de- 
termined in  view  of  the  relative  rights  of  the  parties  and  the 
public  welfare. —  Gilbert  v.  Shower  man,  23  Mich.  448. 

Unquestionably,  the  electric  plant  is  of  great  public  utility, 
and  its  abatement  by  injunction  would  entail  heavy  loss 
upon  its  owners,  and,  according  to  the  testimony,  increased 
cost  of  light  to  the  citizens  of  Mobile.  The  machinery  is  of 
the  best  quality  employed  for  electrical  purposes  ;  its  offi- 
cers and  agents  are  shown  to  be  skillful,  and  acting  in  good 
faith.  Efforts  have  been  made  with  considerable  success, 
and  are  still  being  made,  to  prevent  injury  and  annoyance 
tn  the  occupants  of  adjoining  dwellings.  One  of  the  chim- 
neys is  eighty  feet  high,  and  the  other  seventy,  forty  or  fifty- 
feet  higher  than  the  roof  of  complainant's  residence,  and 
sufficiently  high  to  discharge  the  smoke  in  the  air,  so  as  not 
to  incommode  complainant,  unless  in  abnormal  conditions  of 
the  atmosphere,  which  occur  only  occasionally.  Though 
the  locality  in  which  the  plant  is  situated  may  not  be  of 
such  nature  as  to  defeat  its  abatement,  if  its  operations 
cause  substantial  injury  to  neighboring  dwellings,  or  material 
annoyance  to  the  occupants ;  yet,  ^hen  by  the  application 
of  scientific  appliances,  or  by  the  expenditure  of  a  reasonable 
amount  of  labor  and  money,  the  evOs  can  be  obviated,  or 
diminished  so  as  to  amount  to  no  more  than  are  ordinarily 
incident  to  a  city  life,  the  rights  of  the  parties  will  be  pre- 
served, the  infliction  of  heavy  loss  prevented,  and  the  public 
interest  subserved,  by  withholding  equitable  interference, 
and  leaving  the  complaining  party  to  pursue  the  legal 
remedy. 

By  the  settled  rule  in  this  State,  a  case  must  be  proved 
which  establishes  the  necessity  of  a  preventive  remedy 
— a  case  within  that  class  of  cases  of  irreparable  or  contin- 
uous injury  which  can  be  adequately  redressed  only  by  in- 
junction ;  and  in  all  cases,  where  the  right  is  doubtful,  and 
the  exercise  of  the  power  would  interfere  with  industries 
promotive  of  public  utility,  it  becomes  the  duty  of  the  court 
to  abstain  from  interfering.  In  such  cases,  the  proof  should 
be  clear  and  convincing,  and  the  power  "should  be  cautiously 
and  sparingly  exercised." — Ray  v.  Lyons,  10  Ala.  63 ;  Rouse 
V.  Martin,  supra,  A  careiul  examination  and  review  of  the 
mass  of  evidence  forces  the  conclusion,  that  complainants 
have  failed  to  establish,  clearly  and  convincingly,  a  case  of 
imperative  necessity.    The  evidence  leaves  uie  mind  in 
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donbt,  whether  complainants  have  suffered,  since  the  altera- 
tions and  improvements  were  made,  any  substantial  injury, 
or  material  discomfort,  more  than  is  usually  incident  to  a 
residence  in  a  city,  or  which  could  not  be  prevented  by  the 
application  of  labor  or  money,  that  may  be  adequately 
redressed  at  law. 
AflSrmed. 


Tjgh  V.  Dolan. 

Petitwn  by  Widow  for  Allotment  of  Lands  for  HoineHtead, 

1.  Plea  to  jurisdiction. — In  a  case  pending  in  the  Probate  Court,  on 
the  petition  of  a  widow  for  an  allotment  of  lands  in  lieu  of  homestead 
'Code.  §  2544),  a  plea  to  the  jurisdiction  which  alleges  that  a  bill  has 
been  filed  toremuve  the  administration  and  settlement  of  the  estate 
into  the  Chancery  Court,  and  that  said  court  has  assumed  jurisdiction 
of  the  suit,  is  good  and  sufficient,  although  it  does  not  set  out  the  bill 
inexienno,  and  does  not  allege  that  the  matters  embraced  in  the  peti- 
tion were  removed  as  part  of  the  administration. 

2.  ^iemoval  of  admlnUtratlon  into  equity. — The  administration  and 
settlement  of  a  decedent's  estate  is  a  single  continuous  proceeding, 
and  when  removed  into  equity  for  any  purpose,  that  court  must  pro- 
ceed to  a  final  and  complete  settlement  of  all  matters  involved,  in- 
cluding the  widow's  petition  for  an  allotment  of  homestead,  or  other 
lands  in  lieu  of  homestead. 

3.  Assignment  of  dower  in  equity. — When  dower  can  not  be  assigned 
by  metes  and  bounds,  a  court  of  equity  has  exclusive  jurisdiction  to 
make  an  assignment. 

Appeal  from  the  Probate  Court  of  Mobile. 

Heard  before  the  Hon.  Price  Williams. 

In  the  matter  of  the  estate  of  Thomas  Dolan,  deceased, 
on  the  petition  of  Mrs.  Mary  Dolan,  widow  and  administra- 
trix, to  have  certain  lots  in  Mobile  allotted  to  her  in  lieu  of 
homestead.  Said  Thomas  Dolan  died  in  the  city  of  Mobile, 
on  the  15th  September,  1887,  intestate,  and  without  children; 
and  letters  of  administration  on  his  estate  were  granted  to 
his  widow  on  the  1st  October,  1887.  Said  intestate  was 
seized  and  possessed  at  the  time  of  his  death  of  a  house  and 
lot  in  the  city  of  Mobile,  which  was  his  homestead,  but 
which  was  of  value  more  than  $2,000 ;  and  he  also  owned 
three  other  small  houses  and  lots  in  the  city,  whose  aggre- 
gate value  was  about  $2,000,  more  or  less.  On  the  1st 
April,  1891,   Mrs.   Dolan  filed  her  petition  in  the  Probate 
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Court,  alleging  that  the  homestead  was  of  greater  value  than 
$2,000,  and  asking  that  the  other  lots  be  assigned  to  her  as 
exempt  in  lieu  of  homestead.  On  the  same  day  commis- 
sioners were  appointed  by  the  court  to  make  an  appraise- 
ment and  allotment  ot  the  property,  and  they  made  their 
report  on  the  7th  April,  lo91,  appraising  the  three  lots  at 
$1,800,  and  allotting  them  to  the  widow  m  lieu  of  home- 
stead. On  the  27th  April,  18i)l,  exceptions  to  the  action 
and  report  of  the  commissioners  were  filed  by  the  heirs  at 
law,  who  were  the  brothers  and  sisters  of  the  intestate ;  and 
a  day  was  appointed  for  the  hearing.  On  the  18th  May, 
1891,  a  plea  to  the  jurisdiction  of  the  court  was  filed  by  the 
widow,  as  follows  :  "Since  the  making  of  said  report  by  said 
commissioners,  this  petitioner  has  filed  her  bill  in  the  Chan- 
cery Court,  praying  that  said  court  would  take  jurisdiction 
of  the  settlement  of  her  entire  administration,  including  the 
assignment  to  her  of  said  lands  in  lieu  of  homestead,  referred 
to  in  said  exceptions ;  and  the  said  heirs  of  said  Thomas 
Dolan,  since  the  filing  of  said  bill  in  said  Chancery  Court, 
have  filed  a  cross-bill  in  said  cause,  in  which  they  pray  that 
said  Chancery  Court  will  take  jurisdiction  of  the  whole 
subject-matter,  as  prayed  in  said  original  bilL  On  the  24th 
April,  1891,  said  heirs  made  in  said  Chancery  Court  a  motion 
for  a  receiver  in  said  cause,  and  for  the  removal  of  said 
Mary  Dolan  as  administratrix  of  said  estate.  Said  court 
thereupon  took  jurisdiction  of  said  bill  and  said  cross-bill, 
and  is  now  proceeding  to  consider  and  determine  all  issues 
involved  in  said  estate,  including  the  issues  presented  by 
said  exceptions.  Petitioner  pleads  the  foregoing  facts  as  a 
bar  to  all  further  proceedings  in  this  hon.  court."  The  court 
overruled  a  demurrer  to  this  plea,  and,  having  postponed  a 
hearing  on  the  exceptions  until  after  the  Chancery  Court 
had  rendered  a  decree  assuming  jurisdiction  over  the  ad- 
ministration of  the  estate,  sustained  the  plea,  and  refused  to 
act  on  the  exceptions.  Exceptions  were  reserved  to  these 
rulings,  and  they  are  here  assigned  as  error. 

W.  E.  EicHARDsoN,  and  Thos.  H.  Smith,  for  appellant 

Hannis  Taylor,  cmitra. 

McCLELLAN,  J. — It  can  not  be  doubted  that  the  plea  to 
the  jurisdiction  of  the  Probate  Court  was  sufficient  to  pre- 
sent the  issue  whether  the  Chancery  Court  had  taken  juris- 
diction of  the  administration  of  Thomas  Dolan's  estate. 
All  that  is  necessary  to  such  a  plea,  we  apprehend,  is  that 
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it  should  state  the  facts  that  a  bill  invoking  the  jurisdiction 
of  the  Chancery  Court  has  been  filed  therein,  and  that  court 
has  assumed  the  exercise  of  such  jurisdiction.  Whether  the 
bill  to  that  end  is  suflScient,  is  a  question  which  properly 
arises  on  the  trial  of  the  plea.  It  can  not  be  necessary  that 
such  plea  should  set  out  the  bill  in  extenso ;  and  to  hold  the 
plea  here  insufficient  would  logically  lead  to  such  require- 
ment. There  was  no  error  in  the  rulings  of  the  lower  court 
on  the  motion  and  demurrers  which  were  addressed  to  the 
sufficiency  of  the  plea. 

The  only  other  action  of  the  Probate  Court  which  this 
record  presents  for  review  is  its  judgment  sustaining  the 
plea  on  the  evidence.  And  the  only  argument  made  against 
the  correctness  of  that  action  really  admits  that  the  Chan- 
cery Court  had  acquired  control  of  the  administration  gen- 
erally, and  thereby  ended  the  jurisdiction,  in  a  general  sense, 
of  the  Probate  Court.  Indeed,  the  appellants  having  them- 
selves not  only  submitted  to,  but  affirmatively  invoked  the 
interposition  of  equitjr  hj  a  cross-bill,  were  in  no  position 
to  deny  the  general  jurisdiction  of  the  Chancery  Court. 
But  the  contention  is,  that  the  bill  does  not  specifically  pray 
the  Chancery  Court  to  take  control  of  that  part  of  the  ad- 
ministration havine  reference  to  the  setting  apart  of  lands 
in  lieu  of  homestead  to  the  widow,  and  hence  that  as  to  that 
matter  the  jurisdiction  of  the  Probate  Court  remained  intact. 
If  it  were  conceded  that  the  bill  made  no  reference  to  this 
particular  part  of  the  administration,  the  conclusion  sought 
to  be  drawn  from  that  fact  can  not  be  sustained.  It  needs 
no  argument,  and  no  citation  of  authority,  to  show  that  the 
setting  apart  of  homestead,  or  lands  in  lieu  of  homestead,  is 
as  much  a  part  of  the  administration  of  an  estate,  as  much 
in  the  way  of  settling  the  affairs  of  the  decedent,  and  dis- 
posing of  property  left  by  him  as  the  law  prescribes,  as 
any  other  act  the  personal  representative  and  the  courts 
may  do  in  the  administration.  And  when  an  administration 
is  removed  into  the  Chancery  Court  for  any  purpose,  or  in 
any  part,  it  is  there  in  whole,  and  for  all  purposes.  There 
can  De  no  splitiymg  up  of  an  administration  any  more  than 
any  other  cause  of  action;  it  is  one  proceeding  throughout, 
in  a  sense,  and  the  court  having  paramount  jurisdiction  of 
it  must  proceed  to  a  final  and  complete  settlement 

But,  aside  from  the  consideration  that  the  argument  for 
appellants  is  addressed  solely  to  the  proposition  that  a  part 
of  the  administration,  that  part  which  they  desired  the  Pro- 
bate Court  to  act  upon,  was  not  removed  into  the  Chancery 
Court,  and  looking  to  the  bill  to  determine  whether  that 
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court  really  had  iurisdiction  at  the  time  the  Probate  Court 
so  held,  the  conclusion  must  be  that  the  ruling  assigned  as 
error  was  proper.  The  bill  makes  a  case  in  respect  of  the 
widow's  dower  right,  of  which  the  Probate  Court  has  no 
jurisdiction.  It  alleges  that  dower  can  not  be  assigned  by 
metes  and  bounds,  and  thus  makes  a  case  for  exclusive 
equity  jurisdiction. —  Wood  v,  Morgan,  56  Ala.  397. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Probate  Court  is  affirmed. 


American  Freehold  Land  Morlgrasre 
Co.  of  London  v.  Turner. 

American    JMortgrasre  Co.  of  Scot- 
land V.  iNimmons. 

Land   Jllortirafire    Investment    and 
Agrency  Co.  of  America  v.  Turner. 

B'dh  in  Effulfy  hij  Mortgcujees,  cm  Purchasers  at  Sale  under 
Power,  for  Receiver  of  ReiUs  and  Crops, 

1.  Sale  under  power  in  mortgage;  purchase  by  mortgagee, — A  sale  of 
lands  under  a  power  in  a  mortgage,  in  substantial  compliance  with 
its  terms,  cuts  off  the  equity  of  redemption  as  effectually  as  a  decree 
of  foreclosure,  leaving  nothing  in  the  mortgagor  but  the  statutory 
right  of  redemption,  and  the  right  to  disaffirm  the  sale  if  the  mort- 
gagee himself  oecame  the  purchaser  at  the  sale  without  express  au- 
thority given  by  the  mortgage  ;  but,  if  the  mortgagor  elects  to  dis- 
affirm the  sale  on  that  account,  his  election  must  be  accompanied 
with  an  offer  to  redeem  by  paying  the  amount  due. 

2.  Rents  accruing  after  salf  under  power  in  mortgage;  when  purchaser 
is  entitled  to  receiver. — The  purchaser  at  a  sale  under  a  power  in  amort- 
gage  is  entitled  to  the  rents  subsequently  accruing,  even  though  he 
be  the  mortgagee,  and  was  not  authorized  to  purchase ;  and  if  the 
mortgagor  and  his  tenants  refuse  to  attorn  to  him,^re  insolvent,  and 
are  disposing  of  the  crops,  he  is  entitled  to  a  receiver. 

3.  Rents  of  inort'^aged  luiuh  after  foreclosure;  attachment  against  crops. 
When  lands  subject  to  a  lease  are  conveyed  by  mortgage,  the  mort- 
gagee succeeds  to  all  the  rights  of  the  mortgagor  as  lessor,  and  the 
lessee  becomes  his  tenant  w^ithout  attornment  (Code,  §  1823) ;  but, 
when  the  lease  is  made  by  the  mortgagor  after  the  execution  of  the 
mortgage,  it  is  subordinate  to  the  mortgage,  and  the  mortgagee  may 
recover  the  possession  and  the  rents  after  the  law-day ;  yet,  if  the 
lessee  refuses  to  attorn  to  him  after  foreclosure  under  the  power,  de- 
nying his  right  to  the  rents,  the  mortgagee  can  not  enforce  his  lien 
on  the  crops  by  attachment  (Code,  ^§  3056-59-61),  being  neither  the 
landlord  nor  his  assignee. 
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Appeals  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  opinion  of  the  court  in  these  three  cases  states  all 
the  facts  material  to  an  understanding  of  the  points  decided. 
The  complainant  in  each  case  was  a  foreign  corporation,  and 
alleged  compliance  with  the  constitutional  and  statutory 
provisions  authorizing  such  corporations  to  do  business  in 
Alabama.  Each  of  the  bills  prayed  an  injunction  to  restrain 
the  several  defendants  from  cutting  timber,  or  otherwise 
committing  waste  on  the  lands  involved  in  the  suit ;  and  a 
temporary  injunction  was  granted  by  Hon.  Wm.  H.  Simpson, 
of  the  City  Court  of  Decatur.  Each  of  the  bills  also  prayed 
the  appointment  of  a  receiver  of  the  rents  and  crops,  alleging 
that  the  defendants  were  each  insolvent,  and  that  they  were 
disposing  of  the  crops.  Daniel  H.  Turner,  the  principal 
defendant  in  each  case,  filed  an  answer  to  the  allegation  of 
his  insolvency,  in  these  words :  "Bespondent  owns  property 
of  value  more  than  sufficient  to  pay  nis  debts,  if  he  could 
realize  its  value,  but  he  has  not  the  money  to  pay  his  debts 
now  due."  "Respondent  has  not  the  cash  money  now  to 
pay  his  debts,  but  whether  he  will  be  able  to  pay  them  or 
not  depends  on  what  can  be  realized  by  the  sale  of  his  in- 
terest in  real  estate  owned  by  him,  and  in  the  collection  of 
debts  and  claims  due  him.  Respondent's  property,  at  a  fair 
valuation,  and  the  debts  due  to  nim,  are  more  than  sufficient 
to  pay  the  debts  which  he  now  owes."  The  several  causes 
being  submitted  to  the  Chancellor  on  motion  for  the  ap- 
pointment of  a  receiver,  and  numerous  affidavits  being  filed 
as  to  the  value  of  the  land  involved,  he  overruled  and  refused 
the  motion ;  and  this  decretal  order  is  here  assigned  as  error 
in  each  case. 

Humes  &  Sheffey,  and  D.  I.  White,  for  appellants.— The 
foreclosure  of  a  mortoage,  by  sale  under  a  power  given  in  it, 
cuts  oflf  the  equity  oi  redemption  as  eflfectually  as  a  decree 
of  foreclosure,  leaving  in  the  mortgagor  nothing  but  a  statu- 
tory right  of  redemption. — Comer  v.  Shehan,  74  Ala.  458. 
This  principle  applies  when  the  mortgagee  becomes  the 
purchaser  at  the  sale,  though  not  authorized  by  the  terms 
of  the  conveyance ;  and  while  the  mortgagor  may  disaffirm 
the  sale  in  such  case,  he  can  only  do  so  by  offering  to  do 
equity — that  is,  by  offering  to  pay  the  amount  due,  costs,  &c. 
Amer.  F.  L.  Mortgo/ge  Co,  v.  SeweU,  92  Ala.  168.  As  pur- 
chaser at  the  sale  under  the  power,  the  sale  not  having  been 
disaffirmed,  the  complainant  is  entitled  to  the  rents  after- 
wards accruing,  and  may  recover  them  by  action  at  law. 
18 


Digitized  by 


Google 


274  SUPREME  COTJET  [Dec.  Term, 

[Mortgage  Cos.  v.  Turner;  Same  v.  Simmons.] 

KirkpatricJc  v.  Boyd,  90  Ala.  449;  Co  fey  v.  Hurd,  75  Ala. 
236;  Tubb  v.  Fort,  58  Ala.  279;  English  v.  Key,  39  Ala.  113; 
Westmordand  v.  Foster,  60  Ala.  448.  Being  entitled  to  the 
rents,  the  statutory  lien  on  the  crops  attaches,  and  it  is  im- 
material whether  the  statutory  remedy  by  attachment  ex- 
tends to  the  case — in  either  case,  the  complainant  is  entitled 
to  a  receiver  of  the  rents  and  crops,  under  the  facts  of  the 
case. — Ashurst  v.  Lehnian,  Durr  &  Co.,  86  Ala.  370;  West- 
moreland V,  Foster,  60  Ala.  449;  Beach  on  Eeceivers,  §  494; 
Tvbb  V.  Fort,  58  Ala.  261. 

D.  D.  Shelby,  contra. — No  danger  of  damage  or  injury  to 
the  real  estate  is  shown,  and  no  case  can  be  found,  English 
or  American,  where  a  receiver  was  appointed  in  aid  of  an 
ejectment  at  law,  unless  injury  to  the  property  was  shown — 
that  is,  injury  to  the  improvements,  fixtures,  ores,  &c. 
Pfeltz  V.  Pfdtz,  14  Md.  376;  Talbot  v.  Scott,  4  Kay  &  J. 
96;  Jordan  v.  BeaM,  51  Geo.  602;  High  on  Eeceivers, 
483,  note;  lb.  §§  554-5;  Beach  on  Eeceivers,  §§  494, ,521, 
528.  When  a  mortgagee  becomes  the  purchaser  at  his  own 
sale,  not  being  authorized  bv  the  terms  of  the  deed,  his  only 
remedy  is  a  bill  to  require  the  mortgagor  to  elect  whether  he 
will  affirm  or  disaffirm  the  sale ;  and  in  such  a  suit  a  re- 
ceiver will  not  be  appointed. — McLean  v.  Presley,  56  Ala. 
211;  McCaU  v.  Mash,  89  Ala.  487;  Tyler  v.  Herring,  19  Amer. 
St  Eep.  289,  note ;  Cnnningliam  v.  Rogers,  14  Ala.  149.  The 
mortgagee,  as  such,  has  no  right  to  the  rents  and  profits, 
and  he  has  no  better  right  as  a  purchaser  at  his  own  sale. 
Downs  V.  Hopkins,  65  Ala.  508;  ^each  on  Eeceivers,  §  554; 
2  Jones  on  Mortgages,  §§  1144,  1886;  McHan  v.  Ordwnij, 
76  Ala.  347;  In  re  Tall  Man.  Co.,  64  Ala.  568. 

COLEMAN,  J. — These  several  causes  were  submittt^d 
and  argued  by  counsel  as  one  case,  and  have  been  so  con- 
sidered and  determined. 

The  object  of  the  bill  was  to  have  a  receiver  appointed 
with  authority  to  collect  and  hold  the  rents  or  mesne  profits 
accruing  from  certain  lands  until  the  final  determination  of 
a  suit  in  ejectment,  which  was  then  pending,  and  instituted 
by  the  plaintiff*  against  the  landlora  and  tenants  for  the  re- 
covery of  the  lan(L  The  averments  of  the  bill  show  that,  in 
April,  1886,  Daniel  H.  Turner  executed  his  mortgage  with 
power  of  sale  upon  the  lands  to  complainant,  and  that  by 
virtue  of  this  power,  after  the  law-day  had  expired,  the  mort- 
gage was  foreclosed  on  the  6th  day  of  July,  1891,  at  which 
sale  the  mortgagee  became  the  purchaser.     There  was  no 
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provision  in  the  mortgage  which  authorized  the  mortgagee 
to  purchase  at  his  own  sale.  After  sale  and  purchase,  pos- 
session was  demanded  of  the  mortgagor,  and  also  of  the 
tenants,  and  demand  was  also  made  of  the  tenants  that  they 
attorn  to  the  purchaser  as  their  landlord.  These  demands 
were  refused.  Suit  in  ejectment  was  then  instituted  to  re- 
cover the  land.  The  averments  of  the  bill  show  that  the 
relation  of  landlord  and  tenant  between  the  mortgagor  and 
the  other  defendants  began  after  the  execution  of  the  mort- 
gage, and  existed  at  the  time  of  the  foreclosure.  It  is  further 
averred  that  the  mortgagor  and  the  other  defendants  are  in- 
solvent, and  are  making  away  with  the  crops,  and  that  unless 
a  receiver  is  appointed,  complainants  will  lose  the  rents  to 
which  they  are  entitled  as  owners  of  the  land  by  virtue  of 
their  purcnase  at  the  foreclosure  sale. 

The  answer  of  the  defendant  Turner  to  the  allegation  that 
he  is  insolvent  is  evasive,  and  wholly  insufficient  as  a  denial. 
The  bill  was  confessed  by  the  tenant  defendants. 

There  are  many  affidavits  in  this  record,  as  to  the  value 
of  the  land ;  those  on  the  part  of  the  complainants  placing 
the  value  of  the  land  below  the  amount  of  the  debt  securea 
by  the  mortgage,  and  those  by  the  mortgagor  fixing  the  val- 
uation in  excess  of  the  debt.  We  are  unable  to  perceive 
the  relevancy  of  these  affidavits.  The  bill  is  not  filed  to 
foreclose  the  mortgage,  and  for  the  appointment  of  a  receiver 
to  secure  the  rents  during  the  foreclosure  suit.  The  fore- 
closure was  effected  by  the  sale  under  the  power  given  in 
the  mortgage.  It  is  not  pretended  that  the  sale  was  void. 
The  value  of  the  land  is  not  a  question  in  the  case.  A 
foreclosure  under  a  power  of  sale  cuts  off  the  equity  of 
redemption  as  effectually  as  a  decree  of  the  court.  Wnen 
the  mortgagee  becomes  a  purchaser  at  his  own  sale,  the 
mortgagor  may  avoid  the  sale  and  redeem  in  a  court  of 
equity ;  but  to  do  this,  he  must  do  equity.  It  is  only  uj)on 
the  oner  to  do  equity  that  a  chancery  court  will  set  aside 
the  foreclosure  sale.  A  mere  averment  in  the  answer  that . 
the  sale  is  voidable  as  to  the  respondent,  and  that  he  elects 
to  avoid  it,  without  more,  is  wholly  insufficient.  It  requires 
either  an  original  or  a  cross-bill,  offering  to  pay  the  debt 
secured  by  the  mortgage,  to  entitle  the  mortgagor  to  have 
the  sale  set  aside.  The  authorities  are  collated  in  American 
Freehold  Land  Mortgage  Co.  v.  Sewell,  92  Ala.  168.  So  long 
as  the  foreclosure  sale  stands,  and  no  affirmative  legal  steps 
are  taken  to  avoid  it,  the  purdiaser,  although  he  is  the  mort- 
gagee, must  be  regarded  as  the  owner  of  the  land.  Not  be- 
mg  competent  to  make  a  conveyance  to  himself,  his  title  as 
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purchaser  may  be  only  equitable,  and,  standing  alone,  might 
oe  insufficient  to  support  ejectment ;  but,  by  virtue  of  his 
title  as  mortgagee,  both  the  legal  and  equitable  title  becomes 
united  in  him,  and  constitutes  a  perfect  title,  subject  only  to 
the  right  of  the  mortgagor,  seasonably  expressed  in  a  court 
of  equity,  to  be  let  in  to  redeem. — 92  Ala.,  supra. 

If  plaintiff  is  entitled  to  recover  rents  or  mesne  profits  in 
his  ejectment  suit,  and  is  in  danger  of  losing  them  by  reason 
of  the  insolvency  and  misconduct  of  the  mortgagor  and  the 
tenants,  and  the  law  furnishes  no  adequate  protection  and 
remedy  to  the  plaintiff  to  prevent  .the  loss  in  the  meantime, 
it  was  the  duty  of  the  Chancery  Court  to  appoint  a  receiver, 
with  authority  to  collect  and  hold  the  rents  until  the  final 
determination  of  the  suit  at  law.  Does  the  statute  give  the 
mortgagee,  or  a  purchaser  at  a  mortgage  sale,  a  right  to  the 
writ  of  attachment  against  the  crops  grown  on  the  premises, 
to  secure  the  payment  of  the  rents  and  mesne  pronts  which 
are  recoverable  in  a  suit  in  ejectment? 

It  is  well  settled  now  that  fealty  and  rent  are  incident  to 
the  reversion,  and  pass  with  it.  When  lands  subject  to  a 
lease  are  conveyed,  the  grantee  succeeds  to  all  the  rights  of 
the  grantor,  and  the  lessee  becomes  the  tenant  of  the  grantee 
without  attornment.  This  rule  resulted  from  the  passage  of 
a  statute  in  the  reign  of  Queen  Anne,  which  abolished  the 
rule  that  attornment  by  the  tenant  was  necessary  to  the 
validity  of  a  conveyance  of  the  reversion.  Prior  to  that 
time,  on  account  of  the  duties  and  obligations  of  a  tenant  to 
his  landlord  other  than  the  payment  of  rent,  it  was  not  per- 
missible to  impose  upon  a  tenant  a  landlord  without  his 
consent.  Section  182o  of  the  present  Code  is  declaratory 
of  the  same  principles. — English  v.  Key,  39  Ala.  116;  Otis  v. 
McMillan,  70  Ala.  52.  Under  a  conveyance  of  a  reversionary 
interest,  the  contract  rights  of  a  lessee  which  vested  ante- 
rior to  the  conveyance  are  unaffected  by  the  conveyance. 
The  grantee  can  not  enter,  or  sue  in  ejectment,  or  terminate 
the  unexpired  lease.  His  conveyance  is  subordinate  to  the 
lease. 

A  mortgagor  in  possession  of  the  mortgaged  lands  is  the 
owner,  against  all  persons  and  for  all  purposes,  except  as 
against  his  mortgagee  ;  but  as  to  him,  there  being  no  reser- 
vation of  right  to  the  possession  or  to  the  rents  in  the  con- 
veyance, he  is  a  mere  tenant  at  sufferance.  The  mortgagee 
may  enter,  or  bring  ejectment  to  recover  possession.  But, 
if  he  does  not  enter,  or  bring  ejectment,  or  give  notice  that 
he  claims  the  rents,  the  mortgagor  is  entitled  to  the  rents. 
All  payments  of  rent  by  his  tenants  to  the  mortgagor,  be- 
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fore  entry  or  notice,  will  be  sustained.  After  the  law-day 
of  the  mortgage,  the  tenants  of  the  mortgagor  who  have 
become  such  after  the  execution  of  the  mortgage  are  not 
the  tenants  of  the  mortgagee.  The  mortgagee's  relations 
to  the  tenants  of  the  mortgagor,  under  sucn  circumstances, 
are  entirely  different  from  those  which  exist  between  a  les- 
see and  his  tenants  and  a  mortgagee  of  the  leased  premises 
where  the  mortgage  was  made  after  the  contract  of  lease 
and  tenancy,  and  oefore  the  lease  had  expired.  In  the 
former  case,  the  lease  is  subordinate  to  the  mortgage ;  in 
the  latter,  the  mortgage  is  subordinate  to  the  lease.  The 
mortgagor  may  claim  the  rents  after  the  law-day,  and  after 
notice  may  recover  the  rent  which  accrues  thereafter ;  but 
the  right  to  recover  rents  in  such  cases  does  not  grew  out 
of  the  relation  of  landlord  and  tenant.  It  is  the  right  to 
recover  for  the  use  and  occupation  of  his  premises,  the  value 
of  which  is  fixed  by  the  rental  agreement,  where  he  gives 
notice  that  he  will  claim  the  rents.  The  tenants,  by  atk>m- 
ing  to  the  purchaser  or  mortgagee,  may  create,  as  between 
them,  the  relationship  of  landlord  and  tenant;  but,  if  the 
tenants  refuse  to  do  so,  and  deny  his  right  to  the  possession 
or  the  rents,  there  is  no  contract  of  tenancy,  express  or  im- 
plied. The  lien  given  by  statute  is  an  incident  to  tenancy 
created  by  contract,  express  or  implied.  Under  the  statute, 
it  may  be  enforced  by  attachment  at  the  suit  of  the  land- 
lord, or  his  assignee ;  but  the  right  of  attachment  to  enforce 
the  landlord's  lien  is  not  given  by  the  statute  to  one  who 
has  no  relation  of  privity,  or  contract  with  the  tenant 
These  conclusions  are  fufly  sustained  by  the  following  au- 
thorities :  Drakeford  v.  Turk,  75  Ala.  340 ;  Cqffey  v.  Hunt, 
lb,  236 ;  Tucker  v,  Adams,  52  Ala.  254;  Scott  v.  Ware,  65  Ala. 
180;  Otis  V.  McMillan,  70  Ala.  49  ;  Comer  v.  Shehan,  74  Ala. 
462 ;  Kirkpairick  v.  Boyd,  90  Ala;  449. 

Sectons  1879  and  1880  of  the  Code  read  as  follows: 
Section  1879  :  "Where  real  estate,  or  any  interest  therein, 
is  sold  under  execution,  or  by  virtue  of  any  decree  in 
chancery,  or  under  any  deed  of  trust,  or  power  of  sale  in  a 
mortgage,  the  same  may  be  redeemed  by  the  debtor  from 
the  purchaser,  or  his  vendee,  within  two  years  thereafter, 
in  manner  following."  Section  1880 :  "The  possession  of 
the  land  must  be  delivered  to  the  purchaser,  within  ten 
days  after  the  sale  thereof,  by  the  debtor,  if  in  his  pos- 
session, on  demand  of  the  purchaser  or  his  vendee.  If  the 
land  is  in  the  possession  oi  a  tenant,  notice  to  him  by  the 
purchaser,  or  his  vendee,  of  the  purchase,  after  the  lapse 
of  ten  days  from  the  time  of  the  sale,  and  that  it  nas 
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not  been  redeemed,  vests  the  right  to  the  possession  in  him, 
in  the  same  manner  as  if  such  tenant  had  attorned  to  him." 
These  two  sections  were  first  adopted  in  the  Code  of  1852, 
and  constitute  a  part  of  the  system  declaring  and  regulating 
the  relation  of  a  defendant  debtor  and  the  purchaser,  after 
his  land  has  been  sold  under  execution,  and  of  a  mortgagor 
and  purchaser  at  mortgage  sale,  and  the  exercise  of  the 
statutory  right  of  redemption.  Section  1880  declares,  that 
if  the  land  is  in  possession  of  the  debtor,  on  demand  he 
must  deliver  it  to  tne  purchaser.  "If  in  the  possession  of 
a  tenant,  notice  to  the  tenant  vests  the  right  to  tne  possession 
in  him,  in  the  same  manner  as  if  the  tenant  had  attorned  to 
him."  The  latter  clause  was  not  intended  to  create  the  re- 
lation of  landlord  and  tenant  between  the  purchaser  and 
the  tenant  of  the  mortgagor.  To  so  hold  would  lead  to  the 
conclusion,  that  a  mortgagor,  by  a  letting  subsequent  to  the 
mortgage,  could  invest  his  tenant  with  a  greater  interest 
than  he  himself  possessed.  Followed  out,  it  would  enable 
the  mortgagor,  by  a  long  lease  for  an  inconsiderable  con- 
sideration, to  defeat  entirely  the  security  of  the  mortgage. 
We  have  uniformly  held,  as  the  authorities  cited  aoove 
show,  and  to  which  many  others  might  be  added,  that  a 
mortgagor  is  a  mere  tenant  at  sufferance  of  the  mortgagee, 
who  may  treat  him  and  his  tenants  as  trespassers,  and  evict 
them  at  pleasure.  This  could  not  be  the  case,  if  the  law 
legally  imposed  the  relation  of  landlord  and  tenant  So, 
contracts  relative  to  the  mortgaged  property,  subseq^uent  to 
the  mortgage,  by  every  principle  of  law  are  subordinate  to 
it,  and  the  mortgagee's  right  of  entry.  The  provision  that 
notice  by  the  purchaser  to  the  tenant  "vests  the  right  to 
the  possession  m  him  in  the  same  manner  as  if  such  tenant 
had  attorned  to  him,"  was  intended  to  cut  off  from  the  tenant 
any  defense  against  the  right  of  the  purchaser  to  the 
possession  of  the  property.  When  a  contract  of  tenancy 
nas  expired  by  its  own  provisions,  the  landlord  is  vested 
with  tne  right  to  the  possession,  and  the  tenant  can  not 
dispute  the  right.  So,  when  the  relation  of  tenancy  is 
entered  into  after  the  execution  of  a  mortgage,  and  the 
mortgage  is  foreclosed,  and  the  land  is  in  possession  of 
the  tenant,  notice  to  him  under  the  statute  terminates  the 
tenancy,  and  vests  in  the  purchaser  the  possession  as  com- 
pletely as  if  such  tenant  had  attorned  to  the  'purchaser 
instead  of  his  landlord,  and  the  contract  of  lease  had  ter- 
minated by  its  own  limitations,  instead  of  having  been  ter- 
minated by  the  notice  given  by  the  purchaser  to  the  tenant 
The  tenant  can  not  dispute  the  right  to  the  possession  in 
Vol.  96. 
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the  one  case  any  more  than  iu  the  other.  The  statate  was 
never  intended  to  invest  in  a  tenant  of  the  mortgagor  a 
greater  estate  than  the  mortgagor  possessed. 

Under  the  principles  declared  in  the  foregoing  authori- 
ties, and  our  constuction  of  sections  1880-81  of  the  Code,  it 
follows  that  plaintiff  had  no  right  to  the  writ  of  attachment, 
and  it  is  evident  that  the  remedy  offered  plaintiff  by  a  court  of 
law  under  the  facts  of  the  case  was  wholly  inadequate  to 
secure  him  the  collection  of  any  rents  or  mesne  profits 
which  might  be  awarded  him  for  the  detention  of  his 
property  in  his  ejectment  suit. 

We  think  the  case  made  by  the  bill  and  answer  of  Turner, 
considered  in  connection  with  the  decrees  pro  cortfesso 
against  the  tenant  defendants,  entitled  the  complainants  to 
the  appointment  of  a  receiver. 

Beversed  and  remanded. 


Clanton  v.  Scvn^s^.  |m  m 

~85    279I 

Bill  in  Equity  for  Injunction  of  Wareliouse  at  River  Landing.         ^^  ^I 

^  279 
m  m 

1.  Statute  of  frauds ;  when  available  on  demurrer —When  relief  is 
sought  in  equity  founded  on  a  contract  which  is  obnoxious  to  the 
statute  of  frauds,  and  that  fact  appears  on  the  face  of  the  bill,  the 
benefit  of  the  statute  as  a  defense  may  be  invoked  by  demurrer. 

2.  CoTilrnrt  for  noh  ofhderr^t  in  atids:  partial  performance, — A  verbal 
promise  or  undertaking  by  defendant  not  to  erect  or  allow  the  erection 
of  a  warehouse  at  his  landing  on  a  navigable  river,  if  complainant 
would  purchase  the  adjoining  land  above,  erect  a  warehouse  on  it, 
and  store  his  freight  free  of  charge^  is  void  under  the  statute  of 
frauds  (Code,  ^  1732 1;  and  it  is  not  taken  out  of  the  operation  of 
the  statute  on  the  ground  of  part  performance,  because  the  com- 
plainant, on  the  faith  of  the  promise,  bought  the  land  above,  erected 
a  warehouse  on  it,  and  stored  defendant's  freight  free  of  charge 
for  several  years. 

3.  EHnppfl  oy  word^  or  conduct.— The  breach  of  a  mere  executory 
promise  or  undertaking  does  not  constitute  an  estoppel  en  pain,  no 
element  of  fraud  intervening,  even  though  the  party  complaining, 
having  acted  on  the  faith  of  the  promise,  is  injured  by  the  breach. 

Appeal  from  the  Chancery  Court  of  Clarke. 

Heard  before  the  Hon.  W.  H.  Taylok 

The  bill  in  this  case  was  filed  on  the  25th  September, 
1889,  by  Burrell  A.  Clanton,  against  W.  L.  Scruggs, 
John  L.  Scruggs,  and  Robert  C.  Long;  and  prayed 
au  injunction   restraining   the   defendants   "&om   oariy- 
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ing  on  the  warehouse  business  at  Ball's  Bluff,  im- 
mediately below  Coffeeville  Landing  on  the  Tombig- 
bee  river,  or  authorizing  any  other  persons  to  carry 
on  said  business  at  that  piace ;  '  and  for  other  and  further 
relief  under  the  general  prayer.  The  Chancery  Court 
sustained  a  demurrer  to  the  bill,  on  the  ground  that  the 
alleged  a^eement  was  void  under  the  statute  of  frauds; 
and  this  &cree  is  here  assigned  as  error. 

Wm.  S.  Anderson,  for  appellant. — (1.)  The  agreement 
set  up  in  the  bill  related  only  to  the  user  or  non-user  of  the 
land,  and  was  not  within  the  terms  of  the  statute  of  frauds. 
8  Eng.  &  Amer.  Encyc.  Law,  703;  Leinan  v.  Smith, 
11  Humph.  Tenn.  308 ;  Fleming  v.  Ramsey,  46  Penn.  St 
252;  Storms  v.  Snyder,  10  Johns.  109;  Rice  v.  Roberts, 
24  Wise.  461 ;  Brovm  v.  Morris,  83  N.  C.  251.  (2.)  If  the 
alleged  agreement  was  within  the  terms  of  the  statute  of 
frauds,  it  was  taken  out  of  the  statute  by  part  performance. 
German  v.  Machin,  6  Paige,  288 ;  3  Paige,  545.  (3.)  W.  L. 
Scruggs  is  estopped  by  his  conduct  from  setting  up  the  in- 
validity of  the  agreement,  on  the  faith  of  which  complainant 
has  acted. — McPherson  v.  Walters,  16  Ala.  714 ;  Hendricks  v. 
Kdly,  64  Ala.  388,  57  Ala.  193 ;  A.  G.  S.  RaUroad  Co.  v. 
S.  &  N.  Ala.  Railroad  Co.,  84  Ala.  578 ;  CaldtveU  v.  Smith, 
77  Ala.  157;  Green.  Ev.  §§  27,207. 

ToBREY,  PiLLANS  &  ToRREY,  and  W.  D.  Dunn,  contra. 

WALKEB,  J.— In  1881  a  Mrs.  Foster  owned  a  tract  of 
land  in  Clarke  county,  which  included  what  is  known  as  the 
"Coffeeville  Warehouse  and  Landing"  property  on  the  Tom- 
bigbee  river.  William  L.  Scrugffs,  one  of  the  defendants  to 
the  bill  in  this  case  and  an  appellee  here,  owned  a  strip  of 
land  on  the  river  adjoining  and  immediately  below  Mrs. 
Foster's  tract,  and  on  which  was  a  public  ferry  owned  and 
conducted  by  him.  Burrell  A.  Clanton,  the  complainant  in 
the  bill  and  the  appellant  here,  proposed  to  Scruggs  to  join 
him  in  the  purchase  of  Mrs.  Foster  s  land  and  in  carrying 
on  the  warehouse  business  thereon.  Scruggs  declined  this 
proposition,  but,  as  alleged  in  the  bill  as  amended,  "said 
Scruggs  said  further,  however,  that  he  hoped  orator  would 
purchase  the  Coffeeville  Warehouse  and  carry  on  the  busi- 
ness. Said  William  L.  Scruggs  stated  further  to  orator,  as 
an  inducement  to  his  purchasing  said  Coffeeville  'Ware- 
house and  Landing,'  that  if  orator  would  purchase  said 
'Warehouse  and  Landing,'   and    would  store  all  of  hiB 
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(Scruggs')  freight  free  of  charge,  and  be  responsible  for  it 
just  as  if  he  was  paid  storage,  that  he  would  promise  orator 

that  he  never  would  put  up  a  warehouse  on  nis  little  strip 
of  land  immediately  below  Coffee ville  Landing  himself,  and 
he  would  never  suffer  anyone  else  to  put  up  a  warehouse  on 
said  land.  Orator  then  told  said  defendant  Scruggs  that 
this  arrangement  was  entirely  satisfactory  to  him,  that  he 
accepted  it,  and  that  he  would  carry  it  out."  It  is  shown 
by  the  bill  as  amended  that  the  complainant,  acting  under 
this  contract  and  agreement  with  Scruggs,  very  shortly 
thereafter  purchased  Mrs.  Foster's  tract  of  land,  erected  a 
new  warehouse  and  other  improvements  thereon,  and  from 
February,  1882,  carried  on  there  the  warehouse  business, 
and  received  and  stored  freight  for  Scruggs,  free  of  charge, 
as  provided  by  the  agreement  with  him  ;  that  the  agreement 
witu  Scruggs  was  a  great  part  of  the  inducement  to  the 
complainant  for  the  undertaking.  It  is  further  shown  by 
the  amended  bill  that,  in  1887,  Scruggs  permitted  his  son 
and  son-in-law,  who  are  parties  defendant,  and  were  fully 
aware  of  the  agreement  aoove  mentioned,  to  erect  a  ware- 
house on  his  land  referred  to  in  the  agreement,  and  they 
are  conducting  a  warehouse  business  thereon  in  opposition 
to  the  business  of  the  complainant.  The  purpose  of  the 
bill  is  to  have  the  defendants  restrained  from  conducting 
the  warehouse  business  on  the  land  of  Scruggs  above  men- 
tioned. It  is  charged  that  the  conduct  of  that  business 
causes  irreparable  injury  to  the  business  of  the  complainant. 
The  demurrers  to  the  bill  as  amended  were  sustained,  and, 
the  complainant  declining  to  amend  his  bill  further,  it  was 
dismissed. 

It  clearly  appears  from  the  averments  of  the  bill  as 
amended  that  the  alleged  agreement  between  the  complain- 
ant and  W.  L.  Scruggs  was  oral,  and  was  not  evidenced  by 
any  writing.  That  oeing  the  case,  the  question  of  the  effect 
of  the  statute  of  frauds  upon  the  validity  of  the  contract  is 
properly  raised  by  a  demurrer. 

A  privilege  which  the  proprietor  of  one  tenement  has,  in 
respect  to  a  neighboring  tenement,  to  require  the  owner  of 
the  latter  or  servient  tenement  to  suffer  to  be  done  or  to 
abstain  from  doing  something  on  his  own  lands  for  the  ben- 
efit or  advantage  of  the  owner  or  proprietor  of  the  former 
or  dominant  tenement,  is  an  easement  or  servitude.  A  com- 
mon form  of  such  an  easement  or  servitude  is  the  prohibi- 
tion of  the  proprietor  of  the  servient  estate  from  erecting 
or  permitting  the  erection  of  a  certain  character  of  structure 
thereon,  or  from  carrying  on  or  permitting  to  be  carried  on 
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a  particular  kind  of  business  or  occupation  thereon. 
McMahon  y.  Waiiams,  79  Ala.  288.  The  right  of  the  domi- 
nant owner,  in  such  case,  is  an  interest  in  the  servient 
estate ;  and  a  contract  for  the  sale  of  such  an  interest  is  a 
contract  for  the  sale  of  an  interest  in  lands,  tenements,  or 
hereditaments,  within  the  meaning  of  the  provision  of  the 
statute  of  frauds  on  this  subject. — Code,  §  1732 ;  Riddle  v. 
Broion,  20  Ala.  412;  6  Am.  &  Eng.  Encyc.  of  Law,  143. 
There  is  no  pretense  in  this  case  that  Clanton  was  in  any- 
way put  in  possession  of  the  land  of  Scruggs,  in  which  he 
claims  an  interest  as  the  beneficiary  of  an  easement.  There 
having  been  no  writing  at  all  in  reference  to  the  matter,  and 
the  purchaser  not  having  been  put  in  possession  by  the 
seller,  the  alleged  agreement  was  void  under  the  statute  of 
frauds. 

The  fact  that  the  complainant  has  performed  and  contin- 
ues to  perform  the  undertaking  on  his  part  to  store  Scruggs' 
freight  free  of  charge,  and  to  be  responsible  for  it  just  as  if 
he  were  paid  storage,  and  that  Scruggs  has  accepted  the 
benefit  of  this  stipulation  in  his  favor,  can  not  have  effect  to 
take  the  alleged  agreement  out  of  the  influence  of  the  statute 
of  frauds,  or  to  estop  Scruggs  from  availing  himself  of  the 
protection  of  that  statute.  An  essential  element  of  an 
estoppel  en  pais  is  a  false  representation,  or  a  concealment 
of  material  facts,  upon  which  another  has  been  induced  to 
act  to  his  prejudice.  The  representation  or  concealment 
must,  in  all  ordinary  cases,  have  reference  to  past  or  present 
facts.  A  mere  promise  of  something  to  be  done  in  the  future 
is  not  such  a  representation  or  concealment.  One's  failure 
to  perform  a  promise  is  a  very  different  thing  from  his  denial 
of  a  state  of  facts  which  he  had  previously  held  out  as  in 
existence.  The  rule  which  precludes  a  person  from  claim- 
ing that  the  facts  of  a  matter  are  different  from  what  he 
represented  them  to  be  to  another,  who  has  acted  on  the 
faith  of  his  former  statements,  is  not  to  be  applied  to  pre- 
vent a  party  from  setting  up  the  invalidity  of  a  mere  execu- 
tory contract.  One  party  to  an  invalid  executory  agreement 
is  not  entitled  to  hold  the  other  party  to  the  aCTeement 
just  as  if  it  had  been  originally  valid,  because  the  latter  has 
received  the  benefit  of  a  part  performance  by  the  former. 
The  fact  that  one  of  the  parties  to  such  an  agreement  has 
acted  on  the  faith  of  its  validity  does  not  raise  up  an  estop- 
pel against  the  other  party  to  deny  that  it  is  binding  on 
nim.  A  mere  breach  of  promise  can  not  constitute  an 
estoppel  en  pais. —  Weaver  v.  BeU,  87  Ala.  385  ;   Starry  v. 
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Korab,  65  Iowa,  267  ;  Jackson  v.  Allen,  120  Mass.  64  ;  Lankan 
V.  Sankey,  55  Iowa,  52. 

If  the  promise  is  made  fraudulently,  and  is  not  meant  to 
be  kept,  it  is  not  denied  that  this  circumstance  might  intro- 
duce an  element  of  estoppel  into  the  transaction. — Bigelow 
on  Estoppel,  (5th  Ed.)  5y6.  This  question,  however,  is  not 
decided,  as  there  is  no  such  feature  in  the  present  case. 
There  is  no  allegation  of  fraud  on  the  part  of  Scruggs,  or 
that  at  the  time  of  his  alleged  promise  he  did  not  intend  to 
perform  it.  The  case  made  by  the  bill  is  simply  that  of  an 
executory  contract  which  can  not  be  enforced  because  it  is 
void  under  the  statute  of  frauds.  In  WeoAwr  v.  Bell,  supra, 
it  was  said  :  "A  representation  relating  to  future  action  or 
conduct  operates  as  an  estoppel  only  when  it  has  reference 
to  the  future  relinquishment  or  subordination  of  an  existing 
right,  which  it  is  made  to  induce,  and  by  which  the  party  to 
whom  it  was  addressed  was  induced  to  act."  The  represen- 
tation there  referred  to  does  not  include  a  mere  promise  to 
do  or  to  refrain  from  doing  something  in  the  future.  It  j 
could  not  have  been  intended  to  assert  that  an  invalid  ex- 1 
ecutory  agreement  may  be  made  binding  by  means  of  an 
estoppel  resulting  from  the  fact  that  one  of  the  parties  has 
acted  on  the  faith  of  its  validity.  It  is  true  that  a  disavowal 
of  a  present  right,  which  might  otherwise  be  asserted  in 
the  future,  may  be  treated  as  the  representation  of  an  exist-  v 
ing  state  of  fact.  But  an  executory  agreement  which  is  I 
void  under  the  statute  of  frauds  can  not  be  made  eflfectual  / 
by  estoppel,  merely  because  it  has  been  acted  on  by  the 
promisee,  and  has  not  been  performed  by  the  promisor. 
Brightman  v.  Hicks,  108  Mass.  246.  Such  a  rule  of  estoppel 
would  take  the  sting  out  of  the  statute  of  frauds,  and  defeat 
its  manifest  purpose.  The  amended  bill  in  this  case  shows 
that  the  alleged  right  upon  which  the  complainant  relies  as 
the  basis  of  his  claim  to  relief  depends  upon  an  executory 
agreement  which  was  within  the  statute  of  frauds,  and  that 
the  provisions  of  that  statute  were  not  conformed  to  in 
the  making  of  the  agreement.  The  grounds  of  demurrer 
suggesting  the  invalidity  of  the  agreement  because  of 
such  non-conformity  were  properly  sustained. 

Affirmed. 
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Hoskins  v.  Higrht. 

Action  on  Promissory  Not^,  by  Payee  against  Maker. 

1.  New  Irialf  on  ground  of  ar^cident,  miHakf,  or  surprise, — When  a 
party  applies  for  a  new  trial  in  an  action  at  law,  on  the  ground  of 
accident  or  mistake  operating  a  surprise,  such  as  the  failure  to  sum- 
mon material  witnesses,  which  was  not  discovered  until  the  cause  was 
called  for  trial,  or  after  the  trial  was  begun,  he  must  show  that  he 
then  moved  for  a  continuance,  or  took  other  proper  steps  to  post- 
pone the  trial  until  the  attendance  of  the  absent  witnesses  could  be 
procured. 

2.  iSame, — A  new  trial  should  not  be  granted  on  account  of  the  ab- 
sence of  material  witnesses  who  were  never  summoned,  where  it  ap- 
pears that  the  clerk  was  never  instructed  to  summon  them  ;  and  it  is 
immaterial  whether  the  failure  to  so  instruct  the  clerk  was  the  fault  of 
the  party  himself,  his  attorney,  or  his  attorney's  clerk. 

Appeal  from  the  City  Court  of  Anniston. 
Tried  before  the  Hon.  B.  F.  Cassady. 

Blakwell  &  Keith,  for  appellant,  cited  White  v.  Ryan^ 
31  Ala.  400;  Shields  v.  Burns,  31  Ala.  535;  16  Amer.  &  Eng. 
Encyc.  Law,  533-4. 

Caldwell  &  Johnston,  contra. 

STONE,  C.  J. — This  appeal  is  taken  from  the  rulings  of 
the  lower  court  in  granting  to  defendant  a  new  triaL  De- 
murrers being  sustained  to  several  grounds  of  the  motion 
for  a  new  trial,  only  the  second  ground  of  said  motion 
remained,  and  it  was  upon  this  ground  the  court  granted  the 
new  trial.  The  defendant  was,  therefore,  granted  a  new 
trial,  because  "he  was  prevented  from  making  his  defense 
thereto  by  accident  or  mistake,  and  without  fault  on  his 
pari"  The  only  evidence  contained  in  the  record  is  that 
introduced  on  the  motion  for  a  new  trial ;  and  this  evidence 
consisted  of  affidavits  of  the  defendant,  his  counsel,  and  a 
clerk  in  the  latter's  office.  The  defendant's  affidavit  sets 
out  the  facts  that  constitute  his  defense  to  the  suit  His 
attorney's  affidavit  averred  that,  upon  the  defendant  stating 
to  his  hrm  the  matter  of  his  defense,  and  giving  him  the 
names  of  the  witnesses  bv  whom  this  defense  was  to  be 
proved,  the  "affiant's  recollection  is  that,  before  the  trial  of 
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said  cause,  lie  instructed  W.  P.  Archer,  a  young  man  in  the 
employ  of  said  firm,  to  have  the  clerk  of  the  City  Court 
[the  court  in  which  the  cause  was  pending]  issue  suopoenas 
for  said  witnesses  to  be  present  at  the  trial,  and  affiant's 
first  information  that  they  were  not  subpoenaed  was  when 
the  case  was  calfed  for  trial."  The  affidavit  of  W.  P.  Archer 
was,  that  he  had  no  recollection  as  to  any  instructions  to 
have  the  clerk  of  the  City  Court  to  subpoena  the  desired 
witnesses,  "and  he  took  no  steps  to  have  such  subpoenas 
issued."  The  only  proceedings  had  in  the  trial  of  the  case, 
that  are  shown  by  the  record,  are  the  filing  of  the  summons 
and  complaint,  the  filing  of  a  plea  by  defendant,  through  his 
counsel,  setting  out  his  defense  to  the  suit,  and  the  render- 
ing of  judgment  by  the  court.  This  judgment,  as  set  out 
in  the  record,  is  asfoUows :  "Came  the  parties  by  attorneys, 
and  plaintiff  withdraws  his  replication  to  defendant's  plea ; 
and  this  cause  being  submitted  to  the  court,  after  proof 
shown,  it  is  considered  by  the  court  that  the  plaintiff  recover 
of  the  defendant,"  Ac. 

We  have  taken  the  trouble  to  set  the  facts  out  in  detail,  in 
order  that  our  ruling  may  be  the  more  clearly  understood. 
The  appeal  is  taken  under  authority  of  the  act  "to  allow 
appeals  to  the  Supreme  Court  from  decisions  of  the  City 
and  Circuit  Courts  in  this  State,  granting  or  refusing  to 
grant  motions  for  new  trials,"  ajjproved  February  16,  1891. 
Acts  1890-91,  p.  779.  Our  authority  for  reviewing  the  ruling 
of  the  lower  court  in  this  case,  by  which  he  granted  a  new 
trial,  is  given  in  the  last  clause  of  the  said  act,  in  the  fol- 
lowing language  :  "And  the  Supreme  Court  shall  have  the 
gower  to  grant  new  trials,  or  to  correct  any  errors  of  the 
ircuit  or  Oity  Court  in  granting  or  refusing  the  same." 

The  power  to  set  aside  verdicts  and  grant  new  trials  is 
inherent  in  our  courts  of  common-law  jurisdiction ;  and  in 
the  exercise  of  this  power  the  court  is  called  upon  to  use  its 
equitable  discretion  to  prevent  a  palpable  and  material 
wrong.  As  said  hj  Clopton,  J.,  in  Cobb  v.  Malone,  92  Ala. 
630,  "The  power  is  essential  to  prevent  irreparable  injus- 
tice, in  cases  where  a  verdict  wholly  wrong  is  the  result  of 
inadvertence,  forgetfulness,  or  intentional  or  capricious  dis- 
regard of  the  testimony,  or  of  bias  or  prejudice,  on  the  part 
of  juries,  which  sometimes  occurs." 

When,  in  the  exercise  of  this  inherent  power,  the  trial 
court  grants  a  new  trial,  the  presumption  is  that  it  has  right- 
fully used  its  discretion ;  but,  if  the  contrary  appears,  and 
it  is  plainly  shown  that  the  trial  court  has  abused  its  power, 
this  discretion,  being  judicial  in  its  character,  should  be 
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revised  on  appeal — Edsall  v.  Ayres,  15  Ind.  286 :  Hoyd  v. 
McClure,  2  Greene  (Iowa),  139;  Frieley  v,  Davids  7  Iowa,  3. 

The  grounds  upon  which  a  new  trial  may  be  granted  are 
as  varied  as  the  circumstances  of  each  individual  case.  In 
the  exercise  of  a  sound  discretion,  the  court  must  consider 
the  particular  surroundings,  and  have  special  regard  to  the 
equitable  demands  of  each  separate  case.  But  text-writers 
and  different  courts  recognize  many  different  grounds  for 
the  granting  of  new  trials.  Surprise  and  mistake  are  placed 
in  this  category';  and  there  are  many  instances  where  new 
trials  have  been  granted,  because  one  party  to  a  suit  has 
been  taken  by  surprise,  or  has  been  prejudiced^  on  account 
of  a  mistake  or  inadvertence  for  which  he  was  not  responsi- 
ble, and  which  was  not  occasioned  in  any  way  by  his  negli- 
gence. No  doubt  it  was  intended  that  the  ground  upon 
which  the  new  trial  in  this  case  was  asked  and  granted 
should  receive  its  force  and  efficacy  from  this  division  of  the 
causes  that  justify  such  equitable  interposition  by  the  court. 
We  shall  so  consider  it ;  for  the  ground  as  stated'  in  the  mo- 
tion is,  that  the  defendant  "was  prevented  from  making  his 
defense  thereto  by  accident  or  mistake,  and  without  fault  on 
his  part." 

In  order  to  obtain  a  new  trial  on  the  ground  of  mistake 
and  surprise,  there  are  certain  requirements  which  must  be 
fulfilled  as  conditions  precedent  to  the  exercise  by  the  trial 
court  of  this  discretion.  It  must  be  shown  that  the  surprise 
or  mistake  occurred  in  reference  to  some  matter  material  to 
the  issue  involved ;  that  injury  resulted  therefrom,  and  that 
the  party  asking  for  a  new  trial  has  not  been  guilty  of  neg- 
ligence or  fault  m  the  premises. — Beadle  v.  Graham,  66  Ala. 
102 ;  Brooks  v.  Douglass,  32  Cal.  208 ;  Jackson  v.  Worford, 
7  Wend.  62;  miJ)er  v.  Lane,  45  Miss.  608;  Walker  v.  Kretsin- 
ger,  48  111.  502 ;  FretweU  v,  Laffoon,  77  Mo.  26 ;  16  Amer.  & 
Eng.  Encyc.  Law,  p.  532. 

The  first  duty  of  a  party  surprised  at  the  trial,  or  upon 
the  discovery  of  a  mistake  that  will  prejudice  his  interest, 
is  to  take  proper  legal  steps  to  continue  or  delay  the  cause ; 
for  "he  can  not  neglect  this  in  the  hope  of  securing  a  ver- 
dict in  spite  of  the  surprise  (or  mistake),  and  then  obtain  a 
new  trial."  In  the  case  of  Shwp  v,  Snggetf,  9  B.  Monroe 
(Ky.)  5,  the  court  observed:  "The  correct  practice  in  such 
case  is  for  the  party  at  once,  upon  the  discovery  of  the  cause, 
during  the  progress  of  the  trial,  which  operates  as  a  sur- 
prise on  hira,  to  move  a  continuance  or  postponement  of 
the  trial,  and  not  attempt  to  avail  himself  of  the  chance  of 
obtaining  a  verdict  on  tne  evidence  he  has  been  able  to 
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intxokJuce,  and  if  he  should  fail,  then  to  apply  for  a  new 
trial  on  the  ground  of  surprise.  To  tolerate  such  a  practice 
would  have  the  effect  of  giving  to  the  party  surprised  an 
unreasonable  and  unfair  advantage,  and  tend  to  an  unnec- 
essary and  improper  consumption  of  the  time  of  the  court." 
We  approve  this  language,  and  announce  the  rule,  that  be- 
fore a  party  can  be  granted  a  new  trial  on  the  ground  of 
surprise  and  mistake,  which  was  known  or  discovered  be- 
fore or  during  the  trial,  he  must  first  move  for  a  continu- 
ance, or  take  such  legal  steps  to  postpone  the  trial  of  the 
cause  as  the  circumstances  of  the  particular  case  may  require. 
Washer  v.  White,  16  Ind.  136 ;  Young  v.  Com,,  4  Gratt.  550; 
Gee  V.  Mo88,  69  Iowa,  709;  Wells  v,  Sanger,  21  Mo.  354;  Rog- 
ers V,  Hine,  1  Cal.  429;  BeU  v,  Gardmr,  71  111.  319;  Doyle  v. 
Sterga,  38  Cal.  459;  Detvey  v,  Frank,  62  Cal.  343 ;  16  Am.  & 
Eng.  Encyc.  of  Law,  p.  533.  This  motion  for  a  continuance, 
or  effort  to  postpone  the  trial,  is  affirmative  matter,  and 
should,  therefore,  appear  of  record.  In  its  absence,  this 
court  can  not  presume  such  motion  or  effort  was  made  ;  and 
the  cause  must  be  considered  in  the  light  of  such  facts  and 
matters  of  record  as  appear  in  the  transcript  This  conclu- 
sion is  decisive  of  the  only  question  presented  by  this  ap- 
peal, for  no  motion  for  a  continuance,  nor  any  effort  to  post- 
pone the  trial,  was  made  when  the  absence  of  the  important 
witnesses  was  discovered.  The  trial  court  should  not  have 
granted  the  motion  for  a  new  trial,  under  the  circumstances 
shown  in  the  record. 

We  could  rest  our  opinion  here;  but,  considering  that 
this  phase  of  the  question  has  never  before  been  presented 
to  us  for  review,  we  deem  it  best  to  decide  the  correctness 
of  the  lower  court's  ruling  in  granting  a  new  trial  upon  the 
ground  stated  in  the  opinion,  and  the  evidence  produced  to 
substantiate  such  ground. 

The  accident  or  mistake  that  prevented  the  defendant 
from  making  his  defense,  was  the  absence  of  certain  wit- 
nesses, whose  names  he  had  given  to  his  counsel  to  have 
summoned.  These  witnesses  were  never  subpoenaed,  and 
this  is,  no  doubt,  at  least  one  of  the  reasons  they  were 
absent  These  witnesses  were  not  subpcjenaed  by  reason  of 
the  mistake  or  negligence  of  defendant  or  his  counsel,  whose 
recollection  was  that  counsel  directed  his  clerk  to  have  the 
clerk  of  the  court  subpoena  the  witnesses.  The  clerk  had 
no  recollection  of  any  such  direction,  and  never  instructed 
the  clerk  of  the  court  to  subpoena  the  said  witnesses. 

While  it  is  true  that  a  new  trial  may  be  granted  to  a  party 
who  was  deprived  of  the  benefit  of  the  evidence  of  a  witness 
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who  was  excusably  absent,  and  whose  testimony  would  have 
probably  affected  the  result,  yet,  in  order  to  claim  the  ben- 
efit of  a  new  trial  on  this  ground,  it  must,  as  a  general  rule, 
be  shown  that  the  witnesses  had  been  regularly  summoned, 
and  that  their  absence  was  not  caused  through  the  negli- 
gence of  the  party  asking  for  a  new  trial.  As  said  in 
16  Amer.  &  Eng.  Encyc.  of  Law,  541,  "It  is  a  general  rule,  that 
a  new  trial  should  not  be  granted  on  account  of  the  absence 
of  witnesses,  when  a  continuance  has  not  been  asked  for, 
or  the  absence  of  witnesses  is  caused  by  any  form  of  neglect 
by  the  party  applying  for  a  new  trial. ' — Hutdand  v.  Sedg- 
tmck,  17  Cal.  123  ;  Tilden  v,  Gardiner,  25  Wend.  (N.  T.)  663; 
Love  V,  Breedhve,  75  Tex.  649 ;  Gee  v.  Moss,  68  Iowa,  318 ; 
Young  v.  Com.,  4  Gratt.  (Va.)  550 ;  Wells  v.  Sanger,  21  Mo. 
354  ;  Itogers  v.  Hine,  1  Cal.  429. 

The  result  is  the  same,  whether  the  absence  of  the  wit- 
nesses was  caused  by  the  mistake  or  negligence  of  the  party, 
or  of  his  attorney.  "The  mistake  or  negligence  of  the  attor- 
ney appearing  for  the  party  to  a  suit  is  the  mistake  or  neg- 
ligence of  the  party  ;  and  no  new  trial  will  be  allowed  where 
such  mistake  arises  from  negligence  or  lack  of  skill." — Handy 
V.  Davis,  38  N.  H.  411 ;  Heath  v.  MarshaU,  46  N.  H.  40.  The 
failure  to  make  defense  to  a  suit,  by  reason  of  a  mistake  of 
the  defendant  or  his  counsel,  c^,used  by  negligence,  can  not 
justify  the  granting  of  a  new  trial,  it  matters  not  how  effect- 
ive or  just  tne  defense  may  be. — 16  Amer,  &  Eng.  Encyc  of 
Law,  549,  n.  4. 

Under  the  principle  above'  announced,  the  judgment  of 
the  City  Court  granting  a  new  trial  is  reversed,  and  a  judg- 
ment is  here  rendered  overruling  the  defendant's  motion  for 
a  new  trial. 

Reversed  and  rendered. 


, Ex  parte  Sayre. 

»6  288        Mandamus  to  Chancellor  on  Order  Discharging  Injunetiaru 


llW  888  1-    '^'ithoritif  of  jadgf  of  City  Court  of  M mtgomery  to  grant  injunction, 

05  288,     The  judge  of  the  City  Court  of  Montgomery  has  authority,  equally 
'«"  -         with  a  circuit  judge  or  chancellor,  to  grant  an  injunction  in  a  case 
pending  in  Colbert  county. 

2.  Fiat  for  injuncrion  hf*  fore  hill  filed.— A  fiat  for  an  injunction,  granted 
by  the  judge  to  whom  the  bill  is  presented  before  being  filed  in  court. 
Vol.  96. 
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18  not  void,  but  a  mere  irregularity ;  and  the  irregularity  is  waived 
by  a  motion  to  dissolve  the  injunction  after  answer  filed. 

3.  Dissolving  or  dischfifging  injufiction  in  vacation.—  A  motion  to  dis- 
solve an  injunction,  either  for  want  of  equity  in  the  bill,  or  on  the 
denials  of  the  answer,  may  be  made  and  actea  on  in  vacation  (Code 
^  3532) ;  but  the  statute  does  not  apply  to  a  motion  to  discharge  an 
injunction,  nor  authorize  the  chancellor  to  discharge  it  in  vaca- 
tion. 

4.  When  appeal  lies,  or  mandamus.— An  appeal  is  given  by  statute 
from  an  order  dissolvinar  an  injunction  in  vacation  (Code,  ^  3618), but 
the  statute  does  not  include  an  order  discharging  an  injunction  ;  and 
there  being  no  other  adequate  remedy,  a  mandamus  will  be  awarded 
by  this  court  to  vacate  such  order. 

Petition  byH.  A.  Sayre,  B.  B.  Snodgrass  and  S.  M.  Levin, 
as  trustees  appointed  in  a  deed  of  assignment  executed  by 
Moses  Brothers,  for  a  maiidamris  directed  to  Hon.  Thomas 
CoBBs,  presiding  in  the  Chancery  Court  of  Colbert  county, 
requiring  him  to  vacate  an  order  discharging  an  injunction 
in  vacation,  under  the  facts  stated  in  the  opinion. 

Tompkins  &  Troy,  Stringpellow  &  LeGrand,  for  the  peti- 
tioners, cited  High  on  Injunctions,  §  1583 ;  K  dt  W.  Railway 
Co.  V.  E.  T.,  Va.  &  Ga.  Railroad  Co,,  75  Ala.  278 ;  Jones  v. 
Evnng,  56  Ala.  360;  3  Brick.  Digest,  626,  §  31. 

COLEMAN,  J. — A  bill  was  brought  by  the  petitioners  as 
assignees  of  Moses  Bros,  and  the  individual  members  of  the 
firm,  for  the  purpose  of  restraining  the  defendant,  A.  H.  Kel- 
lar,  from  selling  certain  real  estate  under  a  power  of  sale 
contained  in  a  mortgage  executed  to  him  by  M.  L.  Moses. 
The  order  for  a  provisional  injunction  was  made  by  the  judge 
of  the  City  Court  of  Montgomery  before  the  filing  of  the 
bill,  but  the  writ  of  injunction  did  not  issue  until  after  the 
bill  was  filed.  The  defendant,  after  answering,  made  a  mo- 
tion to  dissolve  the  injunction  on  the  following  grounds : 
first,  that  the  answer  denies  the  material  allegations  of  the 
bill ;  second,  that  the  bill  is  without  equity ;  tJiird,  that  the 
judge  of  the  City  Court  was  without  jurisdiction  to  make  an 
order  granting  the  injunction  at  the  time  it  was  made.  The 
chancellor,  being  of  the  opinion  that  the  bill  contained 
equity,  and  that  the  denials  of  the  answer  were  not  sufficient 
to  dissolve  the  injunction,  did  not  dissolve  the  injunction, 
on  either  of  the  first  two  grounds  ;  but  he  made  an  order 
discharging  the  injunction,  on  the  ground  that  the  order  for 
its  issuance,  having  been  made  when  no  suit  was  pending, 
was  void.  This  proceeding  is  an  application  by  the  com- 
plainante  for  a  mandamus,  commanding  the  chancellor  to 
set  aside  the  order  discharging  the  injunction. 
19 
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By  the  act  creating  the  City  Court  of  Montgomery,  power 
is  conferred  upon  the  judge  "to  order  the  issue  of  writs  of 
injunction,  or  any  other  writ  or  process,  in  any  and  every 
case  in  which,  by  the  existing  laws,  a  circuit  judge  might 
order  the  issue  of  any  such  like  writ  or  process.'* — ^Acts 
1863,  p.  121.  By  the  laws  then  existing,  judges  of  the  Cir- 
cuit Court  had,  and  now  have,  authority  to  grant  writs  of 
injunction  returnable  into  the  courts  of  cnancery,  co-exten- 
sive with  the  power  exercised  by  chancellors.  The  question 
therefore  is,  whether  the  order  of  a  chancellor  granting  a 
temporary  injunction  before  the  bill  is  filed,  is  void,  or  a 
mere  irregularity. 

The  point,  that  a  restraining  order  before  the  suit  is  in- 
stituted is  without  authority  and  void,  was  made  in  Hayinnn 
V.  Landers,  12  Cal.  107.  This  point  was  held  to  be  unten- 
able, notwithstanding  a  statute  expressly  provided  that  an 
injunction  may  be  granted  at  the  time  of  issuing  the  sum- 
mons. Field,  J.,  says  :  "The  order  could  only  take  effect 
upon  the  filing  of  the  complaint,  and  the  bond  or  under- 
taking required,  and  it  was  unnecessary  to  delay  the  applica- 
tion to  the  judge  until  after  the  complaint  had  been  filed. 
When  a  restraining  order,  or  an  injunction,  is  sought  upon 
the  complaint,  it  is  the  usual  practice  to  present  the  com- 
plaint, in  advance  of  the  filing,  to  the  judge,  and  obtain  the 
order  on  the  allowance  of  the  writ ;  and  with  this  practice 
the  statute  does  not  conflict.  The  order  or  writ  can  then  be 
issued  with  the  summons."  We  have  no  statute  regulating, 
expressly  or  impliedly,  the  time  when  an  injunction  may  to 
granted.  Mr.  High  observes :  "The  fact  that  the  bill  was 
not  filed  until  after  the  injunction  was  ordered,  is  not  suffi- 
cient ground  for  a  reversal  of  the  order,  such  omission  being 
at  the  most  but  a  mere  irregularity  which  does  not  affect 
the  merits  of  the  cause." — High  on  Ini,  §  1583.  And  in 
Davis  V,  Reed,  14  Md.  152,  it  was  held,  the  fact  that  the  bill 
was  not  filed  until  after  the  injunction  was  ordered  is,  at 
most,  but  a  mere  irregularity,  which  can  not  operate  a  re- 
versal of  the  order  granting  it.  It  is  said :  "it  is  not  un- 
common, in  some  of  the  counties,  to  proceed  in  this  way.  .  . 
Where  a  practice  has  become  inveterate,  it  is  better  to 
adhere  to  it,  until  changed  by  a  prospective  rule,  than  to 
incur  the  risk  of  doing  injustice  to  a  party  who  may  have 
followed  it,  and  especially  when  the  opposite  side  has  not 
been  injured  by  the  alleged  irregularity."  Also,  though 
where  the  application  for  an  injunction  is  made  by  another, 
under  the  English  practice  the  motion  could  only  be  made 
on^some  day  on  which  the  court  was  sitting,  and  is  made 
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*ex  parte,  and  before  the  defendant  had  entered  an  ap- 
pearance, a  certificate  of  the  filing  of  the  bill  signed  by  one 
of  the  authorized  clerks  was  requisite. — 2  Dan.  Oh.  PL 
&  Prac  1667,  1669.  Tet,  in  an  urgent  case,  an  interim  in- 
junction may  be  granted  without  notice  that  the  motion  for 
an  injunction  would  be  made  ;  but  this  authority  does  not 
go  to  the  extent  of  holding  that  the  bill  should  not  be  first 
filed.  So,  in  Thryrrdoe  v.  Slionies,  L.  R.  16  Eq.  126,  an  irderim 
injunction  to  restrain  a  sale  which  was  expected  to  be  com- 
pleted within  an  hour,  upon  the  plaintiff  giving  an  under- 
taking to  file  the  bill  and  aflSidavit  m  the  course  of  the  day, 
on  the  ground  that  plaintiff  did  not  have  time  to  prepare  a 
copy  of  the  bill  for  filing,  the  injunction  was  granted. 
And  in  Carr  v.  Morris^  lb.  125,  where,  on  account  of  the 
office  of  the  court  being  closed,  the  filing  of  the  bill  was 
delayed,  it  was  held  3ie  court  micht  grant  an  injunction 
before  bill  filed ;  but  in  this  case  the  chancellor  filed  the 
copy  of  the  bill  produced  to  him,  and  directed  that  it  be 
marked  filed  as  of  the  day  the  injunction  was  granted,  re- 
marking that  he  felt  bound  to  act  as  if  the  bul  was  filed 
before  him  on  the  day  the  application  was  made. 

While  we  have  found  no  authority  declaring  directly  that 
it  is  a  proper  practice  to  grant  the  issue  of  an  injunction 
before  the  filing  of  the  bill,  the  authorities  are  abundant 
which  hold  that  such  an  order  before  filing  the  bill  is  not 
void,  but  at  most  is  a  mere  irregularity. 

In  the  case  of  East  ct  West  R  B.  Co.  v.  East  Tenn.,    Va. 
&  Ga.  R.  R  Co.,  75  Ala  375,  it  is  declared,  "A  motion  to 
dissolve  an  injunction  can  be   founded  only  on  a  want  of 
equity  apparent  on   the  face   of  the  bill,  or  on  a  full  and 
complete  denial,  by  the   verified  answer  of  a  material  de- 
fendant, of  the  allegations   upon  which  the   equity  of  the 
bill  depends.     The   motion  itself  is  a  waiver  of  the  error 
or  irregularity,  if  any,  which  may  have  attended  the  order 
for  the  issue  of  the  writ,  or  which  may  be  in  the  writ  alone. 
These  are  available  only  upon  motion  for  a  discharge  of  the 
injunction,  which  must  precede  any  act  on   the  part  of  the 
defendant,  in  recognition  or  affirmance  of  its   regularity. 
And  in  Jones  v.  Ewing,  56  Ala.  362,  it  was  held,  "if  the  m- 
pnction  has  been  irregularly  granted,     .     .     .     the  remedy 
18  not  by  a  motion  to  dissolve.     Such  motion,  founded  as  it 
can  be  only  on  a  want  of  equity  in  the  bill,  or  the  full  and 
complete  denial  of  its  equity  by  the  answer,  is  a  waiver  ol 
the  irregularity,   if  any  has   occurred  in    the  grant  of  tUe 
writ"    A  number  of  authorities  are  cited  in  support  of  the 
rule  of  law  a9  declared. 
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In  ParJcer  v.  Williams,  4  Paige  Ch.  Rep.  439,  it  was  held* 
that  "an  irregularity  in  the  service  of  the  injunction  was 
waived  by  the  defendant  voluntarily  appearing  and  putting 
in  his  answer.  It  was  therefore  too  late  for  him  to  make 
the  objection,  after  such  a  lapse  of  time,  and  after  those 
proceedings  had  taken  place.  When  a  party  seeks  to  set 
aside  the  proceedings  of  his  adversary  upon  a  technical 
irregularity,  he  must  make  his  application  the  first  oppor- 
tunity he  has  for  that  purpose." 

We  are  of  opinion  that  the  Chancery  Court  was  with- 
out jurisdiction  to  render  a  decree  in  vacation,  discharging 
the  injunction,  and  in  decreeing  the  order  granting  the  in- 
junction to  be  void.  We  are  further  of  the  opinion  that  the 
filing  an  answer,  and  moving  the  court  to  dissolve  the  in- 
junction for  want  of  equity,  and  upon  answer,  was  a  waiver 
of  the  irregularity  in  granting  the  injunction  before  the 
bill  was  filed. 

The  only  remaining  question  is,  whether  petitioner's 
remedy  is  by  inandamua  or  appeal.  The  statute  provides, 
that  a  defendant  may  move  to  dissolve  an  injunction  in 
vacation  before  the  chancellor.  The  cause  was  regularly 
submitted  to  be  heard  in  vacation  upon  the  motion  to  dis- 
solve the  injunction,  and  it  was  at  this  hearing  the  chancel- 
lor erroneously  discharged  the  injunction. 

The  court  has  no  authority  to  hear  and  determine,  in  va- 
cation, motions  which  involve  mere  interlocutory  orders  and 
decrees,  except  as  authorized  by  statute.  The  statute 
(Code,  §  3532)  provides,  that  "a  defendant  may  move  to  dis- 
solve an  injunction  in  vacation  before  the  chancellor  of  the 
division  in  which  the  bill  is  filed,  either  for  want  of  equity, 
or  on  the  coming  in  of  the  answer,"  &c,;  and  section  36l3 
provides,  that  "an  appeal  lies  to  the  Supreme  Court  on  all 
interlocutory  orders,  m  term  time  or  vacation,  sustaining  or 
dissolving  injunctions,"  &c. 

Under  the  first  statute  cited,  the  power  of  the  court  to 
hear  motions  to  dissolve  an  injunction  in  vacation  is  limited 
to  cases  where  the  motion  is  based  upon  a  "want  of  equitv, 
or  on  the  coming  in  of  the  answer."  The  decisions  of  this 
court,  E.  d:  JV.  It.  R.  Co.  v.  E.  T.  Va.  if-  Oa.  R,  R.  Co, 
75  Ala.,  supra,  and  Jones  v.  Eioing,  56  Ala.,  »upra,  and 
authorities  cited,  recognize  a  marked  distinction  between  a 
motion  to  discharge  an  injunction  and  a  motion  to  dissolve 
an  injunction.     They  are  made  to  rest  on  entirely  different 

f  rounds,  and  in  fact,  the  filing  of  an  answer  and  motion  to 
issolve  is  held   a  waiver   of  the  right  to  move  for  a  dis- 
charge of  the  injunction.     We  have   seen  that  the  statute 
Vol.  »5. 
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confers  no  authority  upon  the  chancellor  to  hear  in  vacation 
a  motion  to  discharge  an  injunction,  and  without  judicial 
interpolation  this  court  can  not  hold  that  such  power  was 
righixully  exercised. 

The  right  of  appeal  from  an  interlocutory  order  made  in 
Tacation  by  the  chancellor,  improperly  discharging  an  in- 
jonction,  is  not  covered  by  the  statute,  which  grants  appeals 
from  interlocutory  orders  made  in  vacation.  A  party  in- 
juriously affected  by  such  erroneous  ruling  has  no  remedy 
to  correct  the  error  except  by  the  writ  of  mandamvs. 
A  different  practice  prevails  m  some  of  the  States. —  West  v. 
Smith,  i  Green's  Ch.  309 ;  8  Paige,  45 ;  Parker  v,  Williams, 
4  Paige,  439 ;  Leffingivell  v.  Chane,  5  Bosw.  703 ;  Blair  v. 
Bogas,  31  Penn.  iSt  274 

The  defect  in  the  statute,  omitting  to  provide  for  the 
hearing  of  a  motion  to  discharge  an  injunction  in  vacation, 
as  is  provided  for  hearing  motions  to  dissolve  an  injunction, 
may  lead  to  serious  mischief,  but  the  power  to  remedy 
the  defect  rests  only  with  the  legislature/ 

A  decree  will  be  here  rendered,  that  a  peremptory  writ 
issue  commanding  the  chancellor  to  set  aside  and  vacate 
the  order  discharging  the  injunction,  unless  at  the  first  term 
of  the  Chancery  Court  of  Colbert  county  held  after  being 
informed  of  this  order,  the  order  discharging  the  in- 
junction, mentioned  in  the  petition,  is  set  aside  and  va- 
cated, and  the  injunction  is  reinstated. 

The  above  opinion  was  in  part  prepared  by  the  late 
Mr.  Justice  Clopton. 

Thorington,  J.,  not  sitting. 


Johnson  A  Co.  v.  DaTis. 

8(<UtUory  Detinue/or  Mules  a/nd  Wagon,  by  Mortgagee  against 

Mortgagor. 

1.  Execution  of  deed  or  mortgage  ;  signature  by  wiarA:.— A  mortgage, 
or  other  conveyance,  to  which  the  grantor's  name  is  signed  by  mark, 
duly  witnessed  by  a  third  person  who  signs  his  own  as  a  witness,  is 
legally  and  efficiently  executed,  although  the  grantor's  name,  he  not 
being  able  to  write,  was  written  by  the  grantee  himself. 

Appeal  from  the  Circuit  Court  of  Clarke. 
Tried  before  the  Hon.  Wm.  E.  Clabkb, 
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This  action  was  brought  by  W.  J.  Johnson  &  Co.,  suing 
as  a  partnership,  against  Bevily  Davis,  to  recover  a  wagon 
and  two  mules ;  and  was  commenced  on  the  10th  October, 
1889.  The  only  plea  was  "the  general  issue,  in  short  by 
consent"  The  plaintiffs  claimed  the  property  under  a 
mortgage,  or  crop-lien  for  advances,  which  was  dated  May 
12th,  1888,  and  to  which  the  defendant's  name  was  signed 
by  mark,  attested  by  E.  W.  Davis.  W.  J.  Johnson,  one  of 
the  plaintiffs,  testified  in  their  behalf  on  the  trial,  that  he 
wrote  the  instrument,  and  also  wrote  the  defendant's  name 
at  the  bottom,  at  his  request ;  that  R  W.  Davis,  the  sub- 
scribing witness,  "read  the  mortgage  and  note  over  to  said 
Bevily  Davis,  and  held  the  pen  while  Bevily  made  his  cross 
mark,  and  then  signed  his  own  name  as  a  witness  ;  and  that 
R  W.  Davis  had  since  died,  but  witness  knew  his  hand- 
writing, and  saw  his  signature  to  the  instrument.  On  this 
evidence,  the  plaintiffs  offered  the  mortgage  in  evidence,  but 
the  court  excluded  it,  on  objection  by  the  defendant ;  to 
which  ruling  the  plaintiffs  excepted,  and  then  took  a  non- 
suit. 

Jno.  Y.  Kilpatrick,  for  appellants,  cited  Code,  §  1 ; 
BecUey  v.  Keenan  d  Co,,  60  Ala.  293  ;  Brown  v.  Bank,  6  Hill, 
443;  Wimberly  v.  DaUaSy  52  Ala.  196;  Ala.  Warehouse 
Co,  V,  LevnSy  56  Ala.  514. 

Geo.  W.  Taylor,  contra,  cited  Carlisle,  Jones  &  Co,  v, 
Campbell,  76  Ala.  247. 

McCLELLAN,  J. — The  case  of  Carlisle  et  at  v.  Campbell, 
76  Ala.  247,  is  relied  on  to  sustain  the  ruling  of  the  Circuit 
Court,  to  the  effect  that  the  paper  purporting  to  be  a  mort- 

fage,  which  evidenced  plaintin  s  title  to  the  property  in  suit, 
ad  not  been  efficiently  executed  by  the  defendant.  But,  to 
our  minds,  there  is  such  a  material  difference  between  the 
facts  of  that  case  and  this,  as  that  the  principle  there  de- 
clared can  not  be  applied  here.  In  both  cases,  it  is  true, 
the  alleged  maker  of  the  paper  was  unable  to  write  his 
name.  In  that  case,  however,  the  payee  not  only  wrote  the 
promisor's  name  under  the  obligation,  but  also  made  his 
mark  for  him ;  while  in  this,  the  agency  of  the  payee,  or, 
more  properly,  grantee,  e?:tended  no  further  than  to  sub- 
scribe the  letters  constituting  the  grantor's  name,  and  the 
latter  himself  affixed  his  mark  thereto,  thus  doing  not  only 
all  the  law  prescribes  in  such  cases  as  necessary  for  him  to 
do,  but  all  that  he  could  possibly  do  under  the  circumstances 
Vol  96, 
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toward  e£Scieiitly  signing  the  instrument  And  the  sub- 
scription thus  made  was  duly  attested,  and  the  attestation 
fully  proved  on  the  trial.  It  is  immaterial  by  whom  the 
name  is  written ;  it  can  not  be  written  by  the  grantor,  nor, 
standing  alone,  could  it  be  the  signature  of  the  grantor. 
His  signature  is  his  mark,  and  the  requirements  of  law  are 
fully  satisfied,  if,  finding  his  name  subscribed  to  an  instru- 
ment, he  set  his  mark  near  it.  The  sole  purpose  of  the 
name  being  there  at  all  is  by  way  of  identifying  and  indi- 
vidualizing the  mark ;  and  this  purpose  can  be  as  fully  con- 
served when  the  name  is  written,  as  is  by  no  means  unusual 
in  practice,  by  the  other  party  to  the  contract,  as  by  a 
stranger;  the  act  of  either  in  so  doing  being  as  purely 
clerical  as  writing  the  body  of  the  paper. 

The  authorities  cited  in  Carlisle  et  al,  v.  Campbell  all  refer 
to  instances  where  the  obligee  had  acted  as  the  agent  of  the 
obligor  in  the  execution  of  the  instrument,  the  latter  being 
able  to  write. 

The  Circuit  Court  erred,  we  think,  in  holding  the  mort- 
gage offered  in  evidence  not  to  have  been  signed  by  the  de- 
fendant. Its  ruling  in  that  regard  is  reversed,  the  nonsuit 
suffered  in  consequence  of  it  is  set  aside,  and  the  cause  is 
remanded. 

Beversed  and  remanded. 


iVIcKleroy  v.  Cantey  &  Randolph.  liS  H: 

Attachment  for  Bent  by  Landlord;  Oarni^hment  of  Aas^ignee. 

1.  Landlord'!!  lien  on  t^nnnV^  goods,  for  rent  of  storehouse;  garnish- 
ment  ngninsi  assignee. — When  a  tenant  has  made  an  assignment  for  the 
benefit  of  his  creditors,  the  landlord  may  sue  out  an  attachment  to 
enforce  his  statutory  lien  on  the  goods  and  effects  for  the  rent  of  the 
bouse  in  which  the  tenant  lived,  or  carried  on  his  business  (Code, 
^k  3069-70),  and  may  summon  the  assignee  by  process  of  garnishment ; 
and  he  is  entitled  to  a  judgment  of  condemnation  for  goods  and  effects 
remaining  unsold  in  the  hands  of  the  garnishee,  and  also  a  money 
judgment  for  the  proceeds  of  goods  sold  bv  him ;  but  not  for  the  pro- 
ceeas  of  sale  of  property  to  which,  though  used  by  the  tenant  in  and 
about  his  business,  the  landlord's  lien  never  extended,  nor  for  money 
collected  for  goods  sold  by  the  tenant,  in  the  regular  course  of  trade, 
prior  to  the  assignment. 

Appeal  from  the  City  Court  of  Anniston, 
Tried  before  the  Hon,  B.  F,  Oassady. 
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Attachment  by  John  M.  McKleroy,  as  landlord,  s^ainst 
Cantey  &  Randolph,  his  tenants,  for  the  rent  of  a  storehouse 
in  Anniston,  on  the  ground  that  the  tenants  had  made  an 
assignment  for  the  benefit  of  their  creditors ;  and  garnish- 
ment against  A  P.  A^ee,  the  assignee.  The  court  discharged 
the  garnishee  on  his  answer,  and  this  judgment,  to  which 
the  plaintiff  excepted,  is  here  assigned  as  error.  The 
opinion  states  the  material  facts. 

J.  J.  WiLLETT,  for  appellant,  cited  Code,  §§  3069-70; 
Lomax  v.  LeGrarui,  60  Ala.  537;  Ex  parte  Barnes^  84  Ala. 
542 ;  Abraham  v.  Nicrosi^  87  Ala.  173 ;  Weil  v,  Mc  WhorteVy 
94  Ala.  540. 

Benj.  Micou,  contra^  cited  Teo^rie,  Barnett  &  Co.  v.  Le- 
Grand,  85  Ala.  493;  Levisohn  v,  Waganer,  76  Ala.  412; 
Hodges  v.  Coleman,  76  Ala.  103 ;  Oodden  v,  Pierson,  42  Ala. 
370 ;  Jones  v.  Crews,  64  Ala.  368 ;  Rohy  v.  Labuzan,  21  Ala*. 
60 ;  Smith  v.  Ingram,  90  Ala.  529. 

COLEMAN,  J.— The  defendants,  Cantey  &  Randolph, 
merchants  doing  business  in  Anniston,  were  indebted  to 
plaintiff  for  rent  of  the  storehouse  in  which  they  conducted 
their  mercantile  business.  On  the  4th  of  April,  1891,  as  ap- 
pears from  the  answer  of  the  garnishee,  the  defendants  made 
a  general  assignment  to  A.  P.  Agee,  "for  the  benefit  of  their 
creditors,  of  all  their  notes,  accounts,  office  furniture,  and 
all  effects  then  unsold,  which  goods,  furniture  and  effects, 
were  at  the  time  of  the  assignment  in  the  building  in  which 
they  were  doing  business,  and  for  which  defendants  owed 
rent."  On  the  l7th  of  April,  1891,  the  plaintiff  (McKleroy) 
sued  out  an  attachment  against  Cantey  &  Randolph,  to  en- 
force his  landlord's  lien,  and  had  process  of  garnishment 
served  upon  the  assignee,  Agee.  The  attachment  suit  was 
prosecuted  to  judgment  against  the  defendants  in  attach- 
ment, and  the  answer  of  the  garnishee  not  being  contested, 
the  court  held  that  plaintiff  was  not  entitled  to  a  judgment 
against  him,  and  he  was  discharged.  The  appeal  is  prose- 
cuted from  the  judgment  of  the  court  discharging  the 
garnishee. 

In  addition  to  the  facts  stated  above,  the  answer  of  the 
garnishee  proceeds  as  follows :  "The  said  garnishee  came 
into  the  possession,  by  and  under  said  assignment,  of  a  large 
number  of  book  accounts  against  various  and  sundry  per- 
sons, living  at  different  places,  about  $6,700.00  to  $7,000.00, 
from  which  he  has  collected  the  sum  of  $5,000.00,  which  he 
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now  holds;  that  he  also  came  into  possession  by  said  assign- 
ment of  a  mnle,  which  he  sold  for  $40.00,  and  a  dray  which 
he  sold  for  about  $15.00,  and  some  other  articles  which  he 
sold,  and  for  which  he  received  the  purchase-money ;  that 
he  went  into  possession  of  the  storehouse,  and  that  all  the 
effects,  &c.,  came  into  his  possession  by  virtue  of  the  assign- 
ment," &C.  He  stated,  also,  that  the  mule  and  dray  "were 
used  by  said  defendants  in  and  about  their  business  as  mer- 
chants ;"  and  that  about  600  cheroots,  which  they  had  sold, 
were  returned  to  him. 

Section  3069  of  the  Code  declares,  "The  landlord  of  any 
storehouse  shall  have  a  lien  on  the  goods,  furniture  and 
effects  belonging  to  the  tenant,  for  his  rent,  which  shall  be 
superior  to  all  other  liens,  except  those  for  taxes."  Section 
30yO,  subd.  2,  provides  that  the  landlord  may  enforce  his 
lien  by  attachment,  when  the  tenant  has  made  an  assignment 
for  the  benefit  of  his  creditors. 

The  landlord's  lien  is  declared  hy  the  statute.  It  does 
not  depend  for  its  creation  upon  distress  by  the  landlord, 
or  the  suing  out  of  the  attachment  As  was  held  in  Ex 
parte  BarneSy  84  Ala.  540,  the  lien  is  understood  to  enter 
into,  and  is  a  part  of  every  contract  between  the  landlord 
and  tenant  for  the  lease  of  a  storehouse,  and  the  remedy 
by  attachment  is  merely  a  means  provided  by  the  statute 
for  the  enforcement  of  the  lien.  Whoever  buys  from  the 
tenant  goods,  furniture  or  effects,  upon  which  the  law  fixes 
the  lien,  with  a  knowledge  of  the  existence  of  the  relation 
of  landlord  and  tenant,  is  charged  with  notice  of  this  lien 
for  whatever  may  be  owing  from  the  tenant  to  his  landlord. 
No  assurance  of  the  tenant  himself  will  suffice  to  invest  his 
vendee  with  the  character  of  an  innocent  purchaser,  or  en- 
able him  to  hold  the  property  discharged  of  the  lien.  Goods 
sold  by  a  merchant  in  tne  usual  course  of  trade  are  dis- 
charged of  the  lien,  for  such  necessarily,  from  the  character 
of  the  business,  must  be  within  the  understanding  of  the 
parties ;  but  goods  conveyed  by  a  merchant  in  payment  of 
an  antecedent  debt,  and  purchased  solely  for  the  purpose  of 
collecting  a  debt,  is  not  within  the  intendment  of  the  par- 
ties to  the  rental  contract.  As  was  said  in  IVeil  v.  McTvlior- 
teTy  94  Ala.  540,  "if  a  dealer  casually  owes  a  customer,  and 
the  customer  has  need  of  his  debtor's  wares,  the  satisfaction 
of  such  indebtedness  by  supplying  the  necessity  would  be 
in  due  course  of  trade.'*  In  such  case,  the  collection  of  the 
debt  is  not  the  purpose  intended  by  the  transaction. 

In  the  case  of  Fox  v.  Jones  et  ai.,  reported  in  8  So.  Rep. 
449,  a  case  decided  by  the  Supreme  Court  of  Florida,  the 
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contest  was  between  the  landlord,  seeking  to  enforce  his 
lien,  and  the  assignee  of  the  tenant,  to  whom  an  assignment 
had  been  made  for  the  benefit  of  his  creditors.  The  court 
held,  that  the  "assignee  acquired  no  greater  interest  in  the 
goods  than  the  assignor  possessed  before  the  assignment," 
and  the  assignee  took  them  subject  to  the  landlord's  lien ; 
"that  the  landlord  could  not  be  deprived  of  his  lien  at  the 
will  of  the  tenant,  by  assigning  the  goods  in  the  rented 
house  to  a  third  party."  In  Westrnordand  v.  Foster,  60  Ala. 
455,  it  was  held  that,  "when  the  crop  had  been  converted 
into  money,  and  such  money  was  in  the  hands  of  a  third 
person,  who  had  purchased  the  crop  with  a  knowledge  of 
the  lien,  then  assumpsit  for  money  had  and  received  would 
lie."  See,  also,  Thompson  v.  Merriman,  15  Ala.  166  ;  Atkin- 
son V.  Jaines,  10  So.  Rep.;  AderhxM  v.  Bluthenthal,  ante,  p.  66. 
We  are  clearly  of  the  opinion  that,  when  an  assignee  of  a 
tenant  converts  into  money  "goods,  furniture  and  effects 
upon  which  the  landlord  had  a  lien  at  the  time  of  the  as- 
signment, and  the  landlord  seeks  to  enforce  his  lien  by 
attachment  against  his  tenant,  a  right  given  by  the  statute 
in  cases  where  the  tenant  makes  a  general  assignment,  such 
money  in  the  hands  of  the  assignee  may  be  reached  by  pro- 
cess of  garnishment. 

The  case  at  bar,  in  some  respects,  is  unlike  the  case  of 
Hodges  Bros.  v.  Coleman  &  Carroll,  In  the  latter  case, 
Hodges  Bros,  were  creditors  of  Jackson  &  Brother.  Jackson 
A  Brother  sold  their  goods  to  Bruner  &  Loeb,  and  Bruner 
&  Loeb  sold  the  goods  to  Coleman  <fe  Carroll.  Hodges  & 
Bros,  sued  out  an  attachment  against  Jackson  &  Brother, 
and  garnished  Coleman  &  Carroll  for  an  alleged  balance  due 
on  their  purchase.  Bruner  &  Loeb  were  not  parties  to  the 
suit.  Hodges  &  Brothers  were  simple  creditors  without  a 
lien  upon  tne  goods.  To  maintain  their  action,  it  was  nec- 
essary to  set  aside  the  sale  by  Jackson  &  Brother  as  fraud- 
ulent and  void,  and  yet,  to  sustain  the  garnishment  process, 
which  sought  to  reach  a  balance  due  on  the  purchase,  it  was 
necessary  to  maintain  the  validity  of  the  sale.  The  balance 
due  from  Coleman  &  Carroll  could  not  be  reached  as  a  debt 
due,  except  upon  the  ratification  of  the  sale  of  the  goods  to 
Coleman  &  Carroll.  The  court  in  that  case  further  held, 
that  in  no  event  could  the  plaintiff  proceed  to  judgment 
against  the  garnishees,  without  notice  to  Bruner  &  Loeb, 
the  intermediate  purchasers.  The  principles  of  law  appli- 
cable to  the  facts  of  that  case  in  this  respect  do  not  apply 
to  the  facts  of  the  present  case. 

In  the  case  of  Jones  v*  Crews.  64  Ala.  370,  relied  on  by 
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appellee,  it  is  said :  "  There  can  be  only  a  moneyed  judg- 
ment against  the  garnishee,  on  a  debt  ascertained  to  be  due 
from  him  to  the  defendant,  or  a  condemnation  of  chattels  in 
his  hands,  the  property  of  the  defendant,  and  an  order  that 
he  deliver  them  to  the  sheriff  on  demand,  to  be  sold  in  sat- 
isfaction of  the  plaintiff's  judgment,  not  against  the  garn- 
ishee but  against  the  defendant."  Construed  with  reference 
to  the  facts  in  that  case,  the  principle  is  correct,  but  must 
not  be  taken  in  a  literal  sense  as  absolutely  applicable  to  all 
cases.  One  of  the  issues  in  the  case  of  HochjeJi  Bros,  v, 
Coleman  rf"  Carroll,  76  Ala.  103,  was,  "that  the  transfer  of 
said  stock  of  goods  to  said  Bruner  &  Loeb  was  for  the  pur- 

Sose  of  hindering,  delaying  and  defrauding  the  creditors  of 
ackson  &  Brother,  and  that  Coleman  &  *  arroU  (the  garn- 
ishees) had  notice  of  the  same."  This  court  held  that,  if 
this  averment  was  found  true,  then  it  would  have  been  the 
duty  of  the  court  to  render  judgment  of  condemnation,  and 
that  the  goods  be  delivered  up  on  demand  and  sold  by  the 
sheriff  in  satisfaction  of  plaintiffs  claim.  Now  it  is  appar- 
ent that,  as  between  Jackson  &  Brother,  the  attachment 
debtor,  and  his  vendee  or  a  sub- vendee,  the  property  did  not 
belong  to  Jackson  &  Brother.  A  judgment  condemning  the 
property  in  the  hands  of  Coleman  &  Carroll,  the  garnishees, 
could  have  been  maintained  only  upon  the  grounds  that  it 
was  property  liable  to  plaintiffs  claim,  and  subject  to  the 
attacnment.  So,  in  the  case  at  bar,  the  answer  of  the 
garnishee  admits  his  possession  of  property  upon  which 
there  was  the  landlord  s  lien,  with  a  knowledge  of  the  lien, 
and  as  to  the  refrigerator  and  water-cooler,  these  effects 
were  sold  by  him  after  service  of  garnishment.  If  the  prop- 
erty had  remained  in  his  hands,  undisposed  of,  the  court 
would  have  enforced  the  landlord's  lien  hj  a  sale  of  the 
property.  Is  it  permissible  for  the  garnishee,  after  the 
attachment  is  sued  out,  which  is  expressly  authorized  by 
the  statute  where  an  assignment  has  been  made,  and  the 
attachment  levied  by  process  of  garnishment,  for  the 
garnishee  to  defeat  the  condemnation  of  the  property,  and 
collection  of  the  claim,  by  converting  the  property  into 
monev?  We  think  noi  The  statute  (Code,  §  2978)  con- 
templates the  condemnation  of  property  in  the  possession 
of  the  garnishee,  and  not  property  which  has  been  sold  by 
him  and  converted  into  money.  In  such  case,  we  must 
hold  that  the  money,  the  proceeds  of  the  property  which 
was  subject  to  plaintiffs  attachment,  in  the  hands  of  the 
garnishee,  takes  the  place  of  the  property,  and  is  sufficient 
to  authorize  the  rendition  of  a  money  judgment  against  the 
garziishee. 
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The  "cheroots"  admitted  by  the  garnishee  to  be  in  his 
possession  and  not  sold  should  have  been  condemned  by 
the  couri  We  are  of  opinion  that  the  landlord's  lien  did 
not  extend  to  the  mule  and  dray  of  the  defendant  debtor. 
The  statute  declares  the  lien  upon  the  "goods,  furniture  and 
effects"  of  the  tenant.  The  word  "effects*'  must  be  con- 
strued in  connection  with  "goods"  and  "furniture,"  and 
refers  to  property  ''ejusdem  generis,'''  Moreover,  in  Exparfe 
Barnes,  supra,  it  was  held  that  the  lien  was  upon  such  prop- 
erty only  of  the  tenant  as  had  enjoyed  the  protection  of  tne 
leased  premises,  and  not  to  all  the  effects  of  the  tenant 
This  rule  was  afterwards  re-affirmed  in  Abraham  v,  Nicrosi, 
87  Ala.  173,  and  in  Weil  v.  McWhorter,  94  Ala.  540. 

We  have  previously  declared  that  goods  sold  in  the  "usual 
course  of  trade"  were  discharged  of  the  lien,  and  it  is  evi- 
dent that  the  lien  is  not  transferred  to  the  choses  in  action  or 
debts  which  may  be  owing  for  goods  legitimately  sold  by 
the  tenant  in  the  "usual  course  of  trade"  on  a  credit,  before 
the  making  of  the  assignment.  Money  in  the  hands  of  the 
assignee  cellected  by  him  upon  such  notes  and  accounts  is 
not  subject  to  the  prior  lien  of  the  landlord.  Such  money 
in  his  hands  will  be  paid  out  in  accordance  with  the  terms 
of  the  assignment. 

For  the  errors  pointed  out,  the  case  must  be  reversed, 
and  the  cause  remanded. 


Nelson  v.  Larmer. 

95  800,  Action  on  Promissory  Note,  by  Assignee  against  Maker, 

1.  Trial  hy  court  wHhout  jwy;  revision  of  judgment  on  appeal — On 
appeal  from  a  judement  rendered  by  the  City  Court  of  Anni6ton,in  a 
case  which  was  submitted  to  the  decision  of  the  court  without  a  jury, 
this  court  is  required  to  review  the  finding  of  the  lower  court  "without 
any  presumption  in  favor  of  the  court  below  on  the  evidence"  (Sess. 
Acts  1888-0,  p.  569,  ^  12) ;  which  means,  not  that  when  the  record  fur- 
nishes this  court  with  the  data  for  reaching  a  satisfactory  conclusion 
as  to  the  facts  in  dispute,  the  circumstance  that  a  different  conclusion 
was  reached  by  the  Jower  court  is  not  to  be  permitted  to  affect  the 
decision  on  appeal,  but  that  this  court  is  to  consider  the  case  as  if  the 
evidence  set  out  in  the  record  had  been  presented  to  the  lower  court 
in  just  the  same  way,  giving  no  weight  whatever  to  the  fact  that  the 
lower  court  had  the  witnesses  before  it,  and  could  observe  their  man- 
ner, demeanor,  &c. ;  yet,  on  a  second  trial  after  a  reversal,  the  evi- 
dence being  the  same  as  before,  it  may  become  the  duty  of  the  lower 
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coart  to  render  the  same  decision  as  before,  at  the  risk  of  a  second 
reversal. 

2.  Burden  of  proof  as  to  pa]iment^  in  action  on  note. — In  an  action  on 
a  promissory  note,  the  only  plea  being  payment,  the  production  of  the 
note  makes  out  a  prima  facie  case  for  tne  plaintiff ;  and  the  evidence 
as  to  payment  being  evenly  balanced,  he  is  entitled  to  a  verdict. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  B.  F.  Cassady. 

Action  by  Frank  Nelson  against  S.  G.  Larmer,  founded 
on  defendant's  promissory  note  for  $100,  payable  to  J.  S. 
Blackburn,  and  indorsed  by  him  to  plaintiff.  Plea,  payment 
Trial  by  court,  without  iury.  Judgment  for  defendant. 
Exception  and  appeal  by  plaintiff. 

Kelly  &  Smith,  for  appellant. 

King  &  Carthel,  contra. 

WALKEE,  J.— This  case  was  tried  in  the  City  Court 
without  ajury*  The  controlling  question  in  the  case  is  one 
of  faci  The  appeal  presents  for  review  the  finding  on  testi- 
mony given  viva  voce,  in  the  presence  of  the  trial  court. 
The  action  is  on  a  negotiable  promissory  note  made  by  the 
appellee  and  payable  to  the  order  of  one  Blackburn,  who 
indorsed  and  delivered  it  before  its  maturity  to  the  ap- 
pellant. The  evidence  showed  without  conflict  that  the 
appellant  received  the  note  in  place  of  a  draft  for  the  same 
amount  which  had  been  drawn  by  Blackburn  on  the  appellee 
in  favor  of  the  appellant,  and  with  the  understanding  that, 
if  that  draft  was  paid,  the  note  was  paid,  as  it  evidenced  the 
same  debt.  Now,  Blackburn  had  drawn  two  drafts  on  the 
appellee  in  favor  of  the  appellant,  one  on  November  10th, 
and  the  other  on  November  15th,  1890.  The  draft  of  No- 
vember 10th  had  been  paid ;  the  one  of  November  15th  was 
not  paid.  The  contention  of  the  appellant  was,  that  the 
note  was  received  in  lieu  of  the  draft  which  had  not  been 
paid.  Appellee  contended  that  the  note  was  given  in  place 
of  the  first  draft,  and  as  that  had  been  paid  the  appellant 
was  not  entitled  to  recover  on  the  note  which  he  received 
with  the  knowledge  and  understanding  that  it  evidenced  the 
same  debt.  Blackburn  and  the  appellant  were  the  only 
witnesses  as  to  the  agreement  under  which  the  note  was 
delivered  by  the  former  to  the  latter.  Their  testimony  is 
in  direct  conflict.  The  appellant's  version  supports  his  own 
contention  in  the  case.  Blackburn's  testimony  as  fully  sus- 
tains the  position  of  the  appellee.    We  are  unable  to  dis- 
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cover  any  uncontroverted  fact  in  the  case  which  proves  the 
truth  of  the  testimony  of  one  of  these  two  witnesses,  or  dis- 
credits that  of  the  other.  The  fact  that  the  note  was  given 
after  the  first  draft  had  really  been  paid  raises  no  presump- 
tion that  it  was  transferred  in  place  of  the  second  draft ;  for, 
according  to  the  testimony  of  appellee's  witnesses,  the  maker 
of  the  note  did  not  himself  know  that  his  banker  had  paid 
the  first  draft,  and  Blackburn  did  not  know  that  it  had  been 
paid.  The  result  of  the  case  depends  upon  which  of  the 
two  conflicting  versions  of  the  disputed  transaction  is  to  be 
credited. 

Under  the  provision  of  the  "act  to  establish  the  City 
Court  of  Anniston,"  we  are  required  to  review  the  finding  of 
that  court  on  the  evidence,  when  properly  presented,  "with- 
out any  presumption  in  favor  of  tne  court  below  on  the  evi- 
dence.'"'—Acts  of  Ala.  1888-89,  p.  569,  §  12.  Tlxis  provision 
displaces  the  rule,  which  would  prevail  in  the  absence  of  it, 
that  a  finding  of  fact  by  the  trial  court,  acting  without  a 
jury,  on  the  oral  testimony  of  witnesses  who  are  examined 
in  its  presence,  when  the  law  authorizes  the  disputed  ques- 
tion of  fact  to  be  tried  in  that  mode,  should  not  be  reversed 
on  appeal,  unless  it  is  so  manifestly  against  the  evidence 
that  a  judge  at  nisi  prixis  would  set  aside  the  verdict  of  a 
jury,  rendered  on  the  same  testimony. — Nooe  v.  Garner, 
70  Ala.  443;  Cohh  v,  Malont,  92  Ala.  635. 

It  apj)ears  to  the  writer  that  the  provision  of  the  statute 
against  indulging  any  presumption  m  favor  of  the  finding  of 
the  trial  court  could  not  have  been  intended  to  mean  any 
more  than  this,  that  if  the  record  furnishes  the  revising 
tribunal  with  the  data  for  reaching  a  satisfactory  conclusion 
as  to  the  facts  in  dispute,  the  circumstance  that  a  different 
conclusion  was  reached  by  the  lower  court  is  not  to  be  per- 
mitted to  affect  the  result  on  appeal.  When,  however,  the 
conclusion  to  be  reached  from  the  evidence  must  be  deter- 
mined by  circumstances  which  could  be  given  their  due 
weight  by  the  trial  court,  but  which  are  not,  and  can  not  be 
disclosed  by  the  record,  then  the  finding  of  the  trial  court 
must  be  treated  as  correct,  as  the  means  of  reaching  a  satis- 
factory conclusion  to  the  contrary  are  not  available  on  ap- 
peal. Such  is  the  case  when  the  evidence  as  to  a  disputed 
fact  is  the  testimony  of  two  witnesses  who  directly  contra- 
dict each  other,  and  the  other  evidence  in  the  case  no  more 
corroborates  the  statements  of  one  than  of  the  other.  Such 
conflicting  statements,  when  reduced  to  writing,  seem  to 
balance  each  other.  But  one  who  has  the  advanta^  of  see- 
ing the  witnesses  as  they  deliver  their  testimony  may  be 
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fally  Justified  in  crediting  the  statements  of  the  one,  and 
rejecting  those  of  the  other  as  unworthy  of  belief.  The 
weight  to  be  given  to  oral  testimony  largely  depends  upon 
whether  the  appearance  and  general  bearing  of  the  witness 
beget  confidence  or  mistrust.  When  the  evidence  in  the 
case  is  in  such  conflict,  and  is  so  evenly  balanced,  that  the 
conclusion  to  be  reached  would  naturally  depend  upon  the 
impressions  made  by  the  several  witnesses  on  one  who  saw 
ana  heard  them  testify,  it  seems  to  the  writer  that  the  re- 
visory court,  which  is  aenied  the  opportunity  of  giving  due 
weight  to  such  considerations,  should  abstain  from  disturb- 
ing the  finding  of  the  primary  court,  as  the  record  does  not 
satisfactorily  show  tnat  its  conclusion  on  the  evidence 
was  wrong. 

The  other  members  of  the  court,  however,  are  of  opinion 
that,  under  the  statute  in  question,  we  are  not  permitted  to 
give  any  weight  at  all  to  the  circumstance  that  the  trial 
court  had  the  advantage  of  testing  the  value  of  the  state- 
ments of  the  several  witnesses  by  observing  their  appear- 
ance, their  demeanor  on  the  stand,  and  their  manner  of 
delivering  their  testimony ;  and  that  we  must  consider  the 
evidence  as  reduced  to  writing  and  presented  in  the  record, 
just  as  if  it  had  been  presented  to  the  trial  court  in  the  same 
way.  Under  this  construction  of  the  statute,  it  can  not  be 
denied  that  the  appellate  court,  in  coming  to  a  diflferent  con- 
clusion on  the  evidence  as  presented  in  the  record  from  that 
reached  by  the  trial  court,  with  the  witnesses  in  person  be- 
fore it,  must  often  do  so  when  it  is  fully  conscious  that  in 
all  probability  the  conclusion  of  the  trial  court  was  right. 
It  is  not  the  fault  of  the  court  that  valid  legislation  may  lead 
to  such  unreasonable  results.  It  is  the  province  of  the 
legislature  to  provide  against  such  evils.  In  giving  to  the 
statute  a  construction  involving  such  results  I  have  reluc- 
tantly yielded  my  views  to  those  of  the  other  members  of 
the  court 

In  the  present  case,  the  proof  of  the  note  made  out  a 
prima  facie  case  for  the  plaintiff.  The  defendant  relying  on 
payment,  the  burden  was  on  him  to  prove  this  affirmative 
defense.  The  evidence  standing  evenly  balanced,  as  above 
noted,  on 'this  turning  issue  in  the  case,  we  are  unable  to 
arrive  at  a  satisfactory  conclusion  from  the  record  that  the 
defendant  has  discharged  the  burden  upon  him.  The  result 
is  that  the  judgment  oi  the  Gity  Court  must  be  reversed. 

If  the  case  is  tried  again  on  the  same  evidence,  the  judge 
of  the  City  Court  may  be  fully  justified  and,  indeed,  in  duty 
bound  by  the  impression  made  upon  him  by  the  witnesses 


Digitized  by 


Google 


96  804 
96  688 
98    flSF^ 


304  SUPEEME  COXJBT  IDecTerm, 

[Marx  V.  Nelms.] 

testifying  in  his  presence,  to  accept  as  true  the  version  given 
by  the  plaintiffs  witness  of  the  matter  in  controversy.  A 
mere  dread  of  a  reversal  should  not  deter  him  from  resting 
his  conclusion  on  the  testimony  which  he  believes  to  be 
true.  And  yet,  when  the  testimony  is  again  reduced  to 
writing,  and  presented  here  for  review,  the  operation  of  the 
statute  might  again  force  this  court  to  a  reversal.  It  is  pos- 
sible, in  such  circumstances,  that  justifiable  findings  by  the 
trial  judge,  and  unavoidable  reversals  here,  may  be  indefin- 
itely repeated.  It  is  fair  to  presume  that  the  legislature,  in 
enacting  the  provision  in  question,  overlooked  the  possi- 
bility that  its  practical  operation  might  lead  to  such  a  round 
of  absurdities. 

Beversed  and  remanded. 


Marx  V.  Kelnis. 

Trover  by  Administrator,  for  Conversion  of  Cotton. 

1.  When  administrnlor  may  maintnin  action. — The  intestate  having 
died  in  August,  leaving  a  crop  of  cotton  in  the  field  ungathered  ania 
still  growing,  which  was  afterwards  gathered  and  sold  by  one  of  his 
sons,  the  bales  being  marked  in  the  name  of  the  intestate ;  an  admin- 
istrator subsequently  appointed  may  maintain  trover  against  the  pur- 
chaser, who.  when  he  bought  the  cotton,  knew  that  the  intestate 
was  dead,  and  that  no  administration  had  been  granted  on  his  estate. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  John  Moore. 

Pitts  &  Harwood,  G.  B.  Johnston,  and  E.  W.  Pettus,  for 
appellant,  cited  Blair  v.  Murphy,  81  Ala.  454. 

Jno.  T.  Vary,  and  J.  H.  Stewart,  contra,  cited  Upchurch  v. 
Norsioorthy,  15  Ala.  709  ;  Abernathy  v,  Bankheo/d,  71  Ala.  193; 
Carpenter  v.  Going,  20  Ala.  587 ;  Mitchara  v.  Moore,  73  Ala. 
542 ;  Loeb  v.  Richardson,  74  Ala.  311 ;  Tayloe  v.  Bush,  75  Ala. 
432. 

STONE,  C.  J.— M.  F.  0.  Weaver  lived  on  a  plantation 
and  cultivated  a  crop  of  cotton  thereon  in  1889.  He  died, 
intestate,  August  17,  1889.  At  that  time  the  cultivation  of 
the  crop  was  practically  completed,  but  its  growth  had  not 
ceased.     It  was  in  the  fields,  and  ungathered.     Most  of  these 
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facts  are  shown  in  the  testimony.  The  others  are  common 
knowledge.  The  sons  of  deceased — one  of  them  residing 
on  the  plantation,  but  on  another  part  of  it — then  gatherea 
the  cotton,  and  sold  it  to  the  appellant,  Marx.  This  sale 
was  in  August,  1889.  The  bales  of  cotton  were  branded  in 
the  name  of  the  detjeased,  and  at  the  time  of  the  purchase 
appellant  knew  that  M.  F.  C.  Weaver  was  dead,  and  that  no 
administration  had  been  granted  on  his  estate.  Appellant 
resold  the  cotton  in  September,  1889.  This  is  the  alleged 
conversion  for  which  this  action  was  brought.  No  proof 
was  made  of  the  expense,  or  value  of  the  labor  incurred  or 
employed  in  gathering  the  cotton  and  preparing  it  for  the 
market,  and  no  ruling  was  invoked  bearing  on  this  question. 
If  there  be  anything  m  it — upon  which  we  decide  nothing — 
the  record  fails  to  bring  it  before  us  for  consideration. 

On  November  4, 1889,  Nelms  was  appointed  administrator 
of  the  estate  of  M.  F.  C.  Weaver,  deceased,  and  brought  this 
action  against  appellant  for  the  conversion  of  the  cotton. 
The  court,  on  written  request,  gave  the  general  charge  that, 
"If  the  jury  believe  the  evidence,  they  must  find  the  issue 
in  favor  of  plaintiff."  This  ruling  furnishes  the  subject  of 
the  chief  assignment  of  error. 

The  case  of  Blair  v.  Murphy,  81  Ala.  454,  is  relied  on  by 
appellant  in  support  of  this  assignment  of  error.  The  facts 
of  that  case  were  materially  different  from  those  found  in 
the  record  before  us,  and  that  case  was  decided  mainly  on 
the  exceptional  facts  it  presented.  Even  with  this  explana- 
tion, the  contention  is  plausible,  that  some  of  the  expres- 
sions found  in  that  opinion  tend  to  mislead,  if  they  do  not 
invade  the  domain  of  a  well  recognized  principle,  which  is 
essential  to  the  maintenance  of  creditors'  rignts  in  estates 
of  decedents.  We  there  decided  that  the  word  may,  in  sec- 
tion 2098  of  the  Code  of  1886,  does  not  impose  on  the  per- 
sonal representative  the  imperative  duty  of  completing  every 
crop  the  decedent  may  leave  growing  at  the  time  of  his  death, 
irrespective  of  any  prospect  of  profit  to  be  derived  from  its 
completion.  We  held  that  the  statute  left  him  a  discretion, 
to  be  exercised  in  the  interest  of  the  estate.  We  adhere  to 
that  conclusion,  but  hold  it  has  no  proper  application  to  the 
case  in  hand. 

When  Mr.  Weaver  died — August  17 — the  cultivation  of 
the  crop  was  practically  completed.  There  remained  to  be 
bestowed  only  the  labor  of  gathering  and  preparing  it  for 
market.  If  an  administrator  previously  appointed  h^  neg- 
lected this  duty,  and  had  permitted  a  crop  thus  circum- 
stanced to  perish  in  the  field,  he  would 'have  been  guilty  of 
20 
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a  devastavit,  and  would  have  been  chargeable  therefor.  The 
presumption  is  that  he  would  have  done  his  duty,  and  would 
nave  harvested  the  crop  for  the  benefit  of  the  estate.  Com- 
ing later  into  the  trust,  and  his  right  of  property  dating 
from  the  death  of  his  intestate,  we  must  accord  to  him  all 
the  legal  rights  a  performance  of  these  plain  duties  would 
have  secured  to  him.  Possibly,  in  claiming  the  crop  after 
it  was  harvested,  the  duty  would  be  assumed  by  him  to 
compensate  any  labor  aud  expense  that  had  been  incurred 
in  gathering  it.  This  question,  as  we  have  said,  is  not  be- 
fore us,  and  we  do  not  decide  it. 

The  case  in  hand  is  not  distinguishable  in  principle  or 
material  facts  from  many  heretofore  decided  in  this  court, 
in  which  we  held  the  plaintiff  was  entitled  to  recover.  The 
Circuit  Court  did  not  err  in  the  charge  given. —  Upchnrch  v, 
Norsworthy,  15  Ala.  705 ;  Carpenter  v.  Going,  20  Ala.  587 ; 
Abemathy  v.  Bankhead,  71  Ala.  190 ;  Mitdntm  v.  Moore, 
73  Ala.  542 ;  Loeh  v.  Richardson,  74  Ala.  311 ;  Tayloe  v.  Bush, 
75  Ala.  432. 

There  is  nothing  in  the  other  exceptions  reserved. 

Affirmed. 


Vangrht  v.  Oehmig  &  Wiehl. 

95  aottj  Trial  of  Rigid  of  Property  in  Chancery  Cotirt 

1.  Burden  ofpro^f;  posnession  at  evidence  of  ownership. — On  the  trial 
of  a  statutory  claim  suit,  the  onua  is  on  the  plaintiff  in  execution,  in 
the  first  instance,  to  prove  the  defendant's  ownership  of  the  property 
at  the  time  of  the  levy;  but  this  burden  being  discharged  by  proof 
of  his  possession  at  that  time,  which  is  presumptive  evidence  of  own- 
ership, the  onu8  then  devolves  on  the  claimant  to  establish  his  owner- 
ship at  that  time. 

2.  Proof  of  wift^'s  ownership  of  property,  n 8  agninsl  e.rrcution  n editor 
of  husband. — When  the  wife  interposes  a  statutory  claim  to  property 
on  which  an  execution  against  her  husband  has  been  levied, and  which 
is  shown  to  have  been  in  his  possession  at  the  time  of  the  levy,  her 
ownership  is  not  sufficiently  established  by  the  testimony  of  her  hus- 
band alone,  who  fails  to  disclose,  in  answer  to  special  interrogatories, 
how,  when  or  from  whom  she  acquired  the  money  with  which  to  make 
the  alleged  purchases  from  himself  and  others,  and  w^hose  testimony 
is  in  other  particulars  suspicious,  improbable,  and  unsatisfactory,  the 
wife  herself  not  testifying. 

3.  Assessing  separate  value  of  property;  amendment  of  judgment.— On 
the  trial  of  a  statutory  claim  suit,  whether  the  issue  is  submitted  to 
a  jury  or  to  the  court  (Code,  §  3007),  the  judgment  must  show  that  the 
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alternate  value  of  the  several  articles  of  property  was  assessed ;  but 
the  failure  to  do  so,  when  the  issue  was  submitted  to  the  court  for 
decision,  and  the  record  clearly  shows  the  alternate  value  of  the 
propertv,  is  an  irregularity  which  this  court  will  correct,  and  will 
affirm  the  judgment  as  corrected. 

Appeal  from  the  Chancery  Court  of  Jackson. 
Heard  before  the  Hon,  Thomas  Cobbs. 

J.  E.  Brown,  for  appellant. 

Wm.  L.  Martin,  contra. 

McCLELLAN,  J. — This  appeal  is  from  a  decree  of  the 
Chancery  Court  subjecting  certain  property  to  the  satis- 
faction of  an  execution  issued  out  of  that  court  in  favor  of 
Oehmig  <fe  Wiehl,  and  levied  thereon  as  the  property  of 
N.  W.  Vaught,  defendant  in  execution.  Mrs.  E.  J.  Vaught 
interposed  a  statutory  claim  to  the  property,  and  on  this  an 
issue  was  made  up  and  submitted  to  the  court  for  decision, 
resulting  in  the  decree  now  complained  of. 

The  ontm  which  rested  on  the  plaintiffs  in  execution,  to 
make  out  in  the  first  instance  a  prima  facie  case  of  owner- 
ship in  the  defendant,  N.  W.  Vaught,  at  the  time  of  the  levy, 
was  discharged  by  proof  that  the  property  was  then  in  his 
possession. — Jackmn  v.  Bain,  74  Ala.  328  ;  iVoUner  (f:  Loweji- 
stein  V,  Lehmnn,  Durr  (fe  Co,,  85  Ala.  274 ;  Joiies  v.  Frank- 
lin, 81  Ala.  161.  The  burden  then  shifted  to  the  claimant, 
Mrs.  Vaught,  to  overcome  the  jwima  fajcie.  presumption  of 
ownership  in  the  defendant,  and  to  prove  ownership  in  her- 
self. This  was  attempted  to  be  done  solely  by  the  testi- 
mony of  N.  W.  Vaught,  the  defendant,  who  is  the  husband 
of  the  claimant.     Mrs.  Vaught  was  not  examined  at  all. 

We  concur  with  the  chancellor  that  the  evidence  adduced 
is  insuflBcient  to  support  the  claim.  As  to  a  part  of  the 
property  it  is,  in  effect,  that  the  defendant  sold  it  to  his 
wife  for  cash  paid  at  the  time ;  and  yet  he  swears,  soon 
after  this  alleged  sale  and  receipt  of  the  purchase-money  by 
him,  that  he  had  nothing  whatever  except  his  wearing- 
apparel.  As  to  another  part  of  the  property,  he  says  his 
wile  purchased  it  from  several  named  persons,  and  took  re- 
ceipts for  the  purchase-money,  which  is  itself  a  rather  un- 
usual and  suspicious  circumstance,  somewhat  intensified 
here  by  the  fact  that  these  several  receipts  are  attached  as 
exhibits  to  his  deposition  without  being  called  for  by  the 
interrogatories ;  but  he  fails  to  state,  in  answer  to  a  specific 
question,  who  paid  the  money  on  these  several  purcnases, 
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thus  opening  his  evidence  to  the  construction  that  he  him- 
self paid  it.  Yet  other  items  of  the  property,  he  swears, 
were  acquired  by  his  wife  in  exchange  for  other  property 
owned  by  her.  But  this  evidence  wholly  fails  to  disclose 
the  sources  from  which  Mrs.  Vaught  came  by  the  means 
with  which  to  purchase  the  property  levied  on,  or  property 
exchanged  for  some  of  that  levied  on,  or  other  property  which 
he  says  she  owned,  or  that  she  ever  in  fact,  at  any  time,  had 
the  money  with  which  to  purchase  the  property  which  he 
says  now  belongs  to  her.  And  this  omission  was  not  due 
to  an  absence  of  effort  on  his  part  to  show  her  pecuniary 
ability  to  acquire  the  property.  On  the  contrary,  his  at- 
tention was  specially  invited  to  that  matter,  and  he  was,  on 
cross-examination,  particularly  interrogated  in  regard  to  it 
His  answers  to  these  questions  disclose  that  his  wife  had 
only  $75.00  at  the  time  of  their  marriage  ;  that  he  had  given 
her  since  then  only  about  $400.00,  and  that  she  now  claims 
to  own  property  worth  about  $2,000.  Nothing  is  said 
as  to  any  investment  or  use  of  the  $475,  from  which  profits 
had  swelled  it  to  the  much  larger  equivalent  of  this  property. 
This  failure  to  show  Mrs.  Vaught's  ability  to  buy  and  own 
the  property,  taken  in  connection  with  the  failure  to  ex- 
amine the  claimant  herself,  who  presumably  could  have  put 
this  matter  in  a  clear  light,  if  in  fact  she  had  purchased  it ; 
the  admitted  insolvency  of  the  defendant ;  the  fact  that  all 
the  property  levied  on  was,  and  had  all  along  been,  in  his 
possession  and  use,  and  the  unusual  and  suspicious  par- 
ticularity as  to  the  receipts  before  referred  to,  force  us  to 
the  conclusion  that  the  claimant  has  failed  to  discharge  the 
burden  resting  on  her  to  establish  her  ow^nership  of  the 
property  she  daims. 

The  decree,  however,  fails  to  assess  the  alternate  value  of 
the  property  involved.  The  record  before  us  clearly  shows 
the  value  of  the  property  levied  on  as  follows  :  1  wagon, 
$50.00;  1  spring- wagon,  $60.00;  1  buggy,  $40.00;  2  sets 
buggy-harness,  $15.00  ;  2  saddles,  $12.00  ;  1  small  bav  horse 
name  Bob,  $60.00;  bay  horse  "Tom,"  $50.00;  large  bay 
horse  "Dexter,"  $25.00 ;  black  horse  Jim,  $50.00 ;  black 
horse  "Texas,"  $50.00 ;  and  1  horse,  named  "Old  Charley," 
$30 ;  and  a  decree  will  be  here  entered  for  the  alternate 
value  of  the  several  items  of  property  accordingly.  As 
thus  modified,  the  decree  is  affirmed. 

Vol.  95. 


Digitized  by 


Google 


1891.]  OF  ALABAMA-  309 

[MorriBon  v.  Morrison.] 


Morrison  v.  Morrison. 

BiU  in  Equity  for  Divorce. 

1.  Proof  of  adultery f  as  ground  of  divorce.^To  authorize  a  divorce 
on  the  ground  of  adultery,  the  circumstances  proved  **must  be 
such  as  would  lead  the  guarded  discretion  of  a  just  and  reasonable 
man  to  the  conclusion  that  the  act  has  been  committed;"  and 
applying  this  rule  to  the  evidence  in  this  case,  which  the  court  states, 
it  is  held  sufficient  to  establish  the  charge  of  adultery  on  the  part 
of  the  wife,  notwithstanding  the  direct  denials  of  herself  and  her 
alleged  paramour. 

Appeal  from  the  Chancery  Court  of  Bibb. 
Heard  before  the  Hon.  Wm.  H.  Tayloe. 

Logan,  Hargrove  &  Van  de  Graafp,  for  appellant,  cited 
Jeter  V.  Jet^y  36  Ala.  391;  Afosser  v.  Mosaer,  29  Ala.  313; 
PoioeU  V.  Poivell,  80  Ala.  595 ;  Richardson  v.  Richardson,  4  Por- 
ter, 467 ;  Bishop  on  Marriage  &  Divorce,  §§  429,  431,  452, 
425,  277,  285-88. 

COLEMAN,  J. — The  complainant  filed  his  bill  against 
his  wife,  the  respondent,  praying  that  the  bonds  of  matri- 
mony be  cancelled  and  annulled,  and  that  he  be  divorced. 
The  bill  charges  adultery  with  one  Robert  Brewer.  The 
respondent  answered,  denying  the  charge  of  adultery,  and 
by  cross-bill  asked  to  be  divorced  from  her  husband,  the 
complainant  in  the  original  bill.  At  the  hearing,  the  court 
refused  relief  to  either,  and  dismissed  both  the  original 
and  the  cross-bill.  The  complainant  in  the  original  bill 
appeals,  and  assigns  the  decree  as  error. 

We  agree  with  the  chancellor,  that  there  is  no  proof  to 
sustain  the  cross-bill;  and  that  it  was  properly  dismissed. 
In  regard  to  the  original  bill,  the  leamett  chancellor  seems 
to  have  considered  only  the  evidence  of  the  husband,  the 
plaintiff,  and  of  the  wife,  the  defendant,  and  Robert  Brewer, 
the  party  with  whom,  as  alleged  in  the  bill,  the  adultery 
was  committed.  That  there  was  a  difficulty  between 
husband  and  wife,  growing  out  of  the  fact  that  the  husbana 
accused  her  and  Brewer  of  being  too  intimate,  is  not  con- 
troverted, and  separation  of  the  husband  and  wife  followed. 
That  the  wife  left,  and  for  a  while  lived  at  Henry  Carroll  s, 
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are  undisputed  facts.  Both  Henry  Carroll  and  his  wife 
testified  that  Robert  Brewer  visited  her  at  their  house  ;  that 
he  was  seen  to  kiss  her,  and  said  he  could  kiss  and  hug  her 
now  as  much  as  he  pleased ;  and  on  two  diflferent  nights 
he  went  into  her  room,  closed  the  door,  and  remained  in 
there  with  her  alone,  one  night  until  after  eleven  o'clock ; 
and  the  other  night  they  did  not  know  when  he  left  her 
room.  Robert  Brewer  was  notified  by  the  owner  of  the 
house  not  to  repeat  his  visits;  and  in  response  to  this 
notice,  the  defendant  stated  that,  when  she  "got  a  house  of 
her  own,  she  would  do  as  she  pleased,  and  that  she  would 
not  go  back  on  Robert  Brewer."  The  criminating  facts 
here  testified  to  are  not  denied  or  questioned  either  Dy  the 
defendant  herself  or  Robert  Brewer,  further  than  may  be 
included  in  their  general  denial  of  having  had  illicit  inter- 
course. 

The  evidence  by  numbers  of  witnesses,  and  which  is 
neither  denied  nor  explained,  is  that  the  respondent  soon 
afterwards  left  the  house  of  Henry  Carroll,  and  for  twelve 
months  lived  with  Robert  Brewer  in  a  house  having  two 
rooms,  with  no  shutter  between  the  two  rooms.  The  wit- 
nesses all  state  that,  while  here,  they  lived  together  as  man 
and  wife.  A  part  of  the  time  they  thus  lived  together  was 
after  the  filing  of  the  bill,  but  such  testimony,  when  properly 
connected,  is  admissible  to  show  a  previous  adulterous  in- 
tercourse.— Alsohrooks  v.  State,  52  Ala.  24 ;  Laivson  v.  StcUe, 
20  Ala.  74  ;  Smitlierman  i\  State,  40  Ala.  355. 

The  record  abounds  with  other  evidence  of  a  criminating 
character,  wholly  inconsistent  with  the  innocence  of  respon- 
dent and  Brewer,  unless  we  impute  to  them  a  frigidity  of 
temperament,  or  an  ethical  affection,  not  common  to  human 
nature.  The  facts  do  not  warrant  the  assumption  that 
these  parties  were  abnormally  virtuous.  The  rule  in  cases 
of  fornication  or  adultery  is,  "that  the  circumstances  must 
be  such  as  would  lead  the  guarded  discretion  ol  a  reason- 
able and  just  man  to  the  conclusion*'  that  the  act  has  been 
committed.  Applying  this  rule  to  the  evidence  in  the  case, 
we  are  very  clear  that  the  court  below  erred  in  dismissing 
complainant's  bill. 

A  decree  will  be  here  rendered  granting  the  complainant 
the  relief  prayed  for  in  his  bill  oi  complaint. 

Reversed  and  rendered. 

Vol.  95. 
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05    81l{ 

Appeal  Case  from  Justice's  Court.  i«_28 

1.  Sufficiency  of  statement,  or  complaint. — In  a  case  commenced  in  a 
justice's  court,  a  statement  or  complaint,  claiming  *'$100  for  a  mule 
tiiat  plaintiff  sold  to  defendant/'  shows  a  substantial  cause  of  action, 
and  is  sufficiently,  definite  and  certain. 

2.  SperiJiC'ition  of  grounds  of  demurrer;  presumption  in  favor  of 
jud'jnu'nt.— When  a  demurrer  is  sustained  to  a  plea,  but  the  grounds 
of  demurrer,  if  any  were  specified,  are  not  show^n  by  the  record,  the 
ruling  will  be  affirmed,  if  the  plea  is  demurrable  for  any  cause. 

3.  Flea  to  complaint,  good  only  ns  to  one  count. — A  plea  to  the  whole 
complaint,  good  only  as  to  one  of  the  counts  thereof,  is  demurrable 
on  that  account. 

4.  Judgment  for  more  than  amount  claimed. — If  the  complaint  con- 
tains a  substantial  cause  of  action,  but  judgment  is  rendered  for  more 
than  the  amount  claimed  in  the  complaint,  with  interest  thereon,  the 
irregularity  not  being  objected  to  in  the  court  below,  where  it  might 
have  been  remedied  (Code,  §  2835),  it  is  not  available  on  error. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

There  is  no  bill  of  exceptions  in  this  case,  and  the  record 
Ls  very  defective.  The  action  was  commenced  by  a  sum- 
mons issued  March  9,  1889,  by  "e/.  T.  Norman,  ex  of,  J.  P.," 
entitled  ''N.  P.  Court,  Beat  No.  2,"  directed  "to  any  sheriflf 
of  Lee  county,"  and  commanding  him  to  "summon  A.  J. 
Smith  (('  Co.,  to  appear  at  the  next  term  of  the  N.  P.  Court 
to  be  held  for  Beat  No.  2,"  to  answer  the  complaint  of  C.  W. 
Dick.  The  accompanying  complaint,  or  statement  of  the 
cause  of  action,  entitled  C  W.  Dick  v.  A.  J.  Smith,  was  in 
these  words:  "Plaintiff  claims  of  defendant  the  sum  of 
$100  due  by  account  stated  before  the  commencement  of 

this  suit,  to-wit,  on  the day  of  February,  1888.     Plaintiff 

claims  of  defendant,  also,  $100  dollars  for  a  mule  that 
plaintiff  sold  to  defendant."  The  record  does  not  show  any 
of  the  proceedings  had  in  the  justice's  court. 

In  the  Circuit  Court,  on  the  7th  May,  1890,  the  defendant 
filed  a  demurrer  to  the  complaint,  as  follows :  to  the  first 
count,  "because  it  does  not  aver  the  date  on  which  the  ac- 
count therein  alleged  was  stated  ;*'  and  to  the  second  count, 
(1)  "because  it  fails  to  aver  or  show  in  what  manner  de- 
fendant is  liable  in  the  sum  claimed  for  a  mule ;"  (2)  "be- 
cause it   fails  to  aver  that  plaintiff  sold  said  mole  to 
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defendants  for  the  sum  claimed ;"  ^3)  "because  it  does  not 
show  that  defendants  are  liable  in  tne  sum  claimed  for  the 
mule  mentioned  in  said  count."  On  the  same  day,  the  de- 
fendant filed  several  pleas,  which,  as  copied  in  the  transcript, 
are  numbered  2,  3,  4,  5 ;  and  another  plea,  not  numbered, 
was  filed  on  the  29th  April,  1891,  on  which  day  a  judgment 
was  entered  as  follows :  "Plaintiflf  has  leave  to  amend  first 
count  of  complaint,  and  demurrer  to  said  count  overruled ; 
and  defendants  demurred  to  second  count  of  complaint,  as 
shown  by  the  record,  which,  being  considered  by  tne  court, 
was  overruled.  Defendant,  by  leave  of  the  court,  amended 
pleas  numbered  one  and  four,  as  shown  by  the  record, 
l^laintiff  demurred  to  defendant's  plea  No.  4  as  amended, 
which,  being  considered  by  the  court,  was  sustained,  and 
overruled  as  to  the  other  pleas.  Both  parties  having  an- 
nounced ready  for  trial,  came  a  jury,"  &c.,  who  returned  a 
verdict  for  plaintiff,  assessing  his  damages  at  $124;  and  the 
court  rendered  judgment  for  that  amount.  No  other  facts 
are  shown  by  the  record. 

The  errors  assigned  are:  (1)  the  overruling  of  the  de- 
murrer to  the  second  count  of  the  complaint;  (2)  the  over- 
ruling of  the  demurrer  to  the  fourth  plea;  (3)  the  rendition 
of  judgment  for  $124 

Jno.  M.  Chilton,  and  8.  O.  Houston,  for  appellant. 

T.  L.  Kennedy,  contra. 

WALKEE,  J. — 1.  The  second  count  of  the  complaint  fol- 
lows substantially  one  of  the  Code  forms  for  the  common 
counts,  the  claim  being  for  "one  hundred  dollars  for  a  mule 
that  plaintiff  sold  to  the  defendant."  In  one  of  the  Code 
forms  the  language  is,  "for  merchandise,  goods  and  chattels 
sold  by  the  plaintiff  to  the  defendant,"  &c. — Code  of  1886, 

}).  792.  "The  declaration  or  statement,  in  case  of  appeal 
rom  a  justice  of  the  peace,  is  not  subject  to  the  technical 
rules  of  pleading.  If  it  shows  in  general  terms  a  debt  due, 
or  contract  to  be  performed  and  a  breach,  it  is  sufficient" 
1  Brick.  Dig.,  114,  §  77 ;  Western  Union  Tel  Co.  v.  Meyer, 
61  Ala.  158.  Certainlv,  the  second  count  of  the  complaint 
in  this  case  conformed  to  this  requirement,  and  the  demurrer 
thereto  was  properly  overruled. 

2-3.     The  demurrer  to  the  fourth  plea  is  not  copied  into 
the  record.     When  the  grounds  of  the  demurrer  do  not  ap- 
pear, on  the  presumption  in  favor   of  the   ruling  of  the 
primary  court,  its  action  in  sustaining  the  demurrer  will 
Vol.  »5, 
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be  affirmed,  if  there  be  any  sufficient  cause  of  demurrer. 
Sessions  v.  Boykin,  78  Ala.  328.  The  fourth  plea  was  not 
an  appropriate  answer  to  the  whole  complaint.  It  was 
not  so  framed  as  to  apply  to  the  cause  of  action  stated  in 
the  second  count. 

4  It  is  assigned  as  error  that  the  judgment  was  for  more 
than  the  amount  claimed  in  the  complaint,  with  interest 
thereon.  The  judgment  was  for  the  amount  found  by  the 
verdict  The  objection  now  urged  was  not  made  in  the 
lower  court.  It  can  not  be  made  on  appeal  for  the  first 
time.  The  remedy  in  such  case  is  by  motion  for  a  new  trial 
in  the  court  below,  where  the  error  may  be  cured  by  a 
release  of  the  excess,  or  such  other  order  made  as  the 
justice  of  the  case  may  recjuire.  As  the  complaint  contains 
a  substantial  cause  of  action,  the  judgment  can  not  be  set 
aside  for  a  matter  not  previously  objected  to. — Code,  §  2836 ; 
Bich  V.  Thornton^  66  Ala.  310 ;  GovernmetU  Street  R.  JS.  Co, 
V,  Hatdon,  63  Ala.  70. 

Affirmed. 


Hendrix  v.  American  Freehold 
Land  Mortsragre  Vo. 

Bm  in  EquiUj  by  Mortgagee,   after  Purchase  at  Sale  mider 
rower,  for  Injunction  and  Receiver. 

1.  Mortgagee's  rights  after  purchase  at  sale  under  power,  to  injunction 
and  receiver  in  aid  of  ejectment;  appointment  of  receiver  without  notice. 
A  mortgagee  of  lands,  having  become  the  purchaser  at  a  sale  under 
the  power,  but  without  express  authority  conferred  by  the  mortgage, 
and  having  brought  ejectment  to  recover  the  possession  of  the  land, 
may  come  into  equity  for  an  injunction  to  prevent  the  mortgagor  and 
a  person  holding  under  him  by  fraudulent  conveyance  from  disposing 
of  the  crops,  and  for  a  receiver  to  talce  possession,  gather  and  hold 
the  crops,  on  averment  that  the  land  is  not  worth  the  amount  of  the 
mortgage  debt,  that  the  defendants  are  insolvent,  and  that  they  have 
removed  and  disposed  of  part  of  the  crops ;  and  a  receiver  may  be 
appointed  without  notice,  complainant  being  required  to  execute  a 
proper  bond. 

Appeal  from  the  Chancery  Court  of  Limestone. 
Heard  before  the  Hon.  Thomas  Cobbs. 

R  A.  MgClellan,  for  appellsknts  oited  High  on  Receivers, 


Digitized  by 


Google 


314  SUPEEME  COUET  [Dec.  Term, 

[Hendrix  v.  American  Freehold  Land  Mortgage  Co.] 

555;  38  Ala.  338;  55  Ala.  631;  56  Ala.  211;  52  Ala.  220; 
87  Ala.  331,  734;  89  Ala.  217. 

Humes  &  Sheffey,  contra,  cited  English  v.  Key,  39  Ala. 
113;  Tiibh  v.  Fort,  58  Ala.  279;  Westmoreland  v.  Foster, 
60  Ala.  448;  Coffey  v.  Hunt,  75  Ala.  236;  Kirkpatrick  v,  Boyd, 
90  Ala.  449;  Ashurst  v.  Lehman,  Durr  dt  Co,,  86  Ala.  370; 
American  Freehold  Mortgage  Co.  v.  Setvell,  92  Ala.  163 ;  Comer 
V.  Sliehan,  74  Ala.  452 ;  Beach  on  Receivers,  §  494. 

THORINGTON,  J.— Trie  L.  Hendrix,  one  of  the  appel- 
lants, executed  a  mortgage  on  the  23d  day  of  Decemoer, 
1887,  in  favor  of  appellee,  to  secure  a  loan  of  money  made 
contemporaneously  with  the  execution  of  the  mortgage ; 
said  mortgage  containing  the  usual  stipulations  found  in 
mortgages  taken  by  foreign  loan  companies,  and  among 
others  a  power  of  sale  on  default  in  payment  of  the  in- 
terest and  principal  notes  described  in  the  mortgage,  but 
containing  no  provision  authorizing  the  mortgagee  to  pur- 
chase the  property  at  any  sale  that  might  be  made  under 
the  power. 

The  mortgage  matured  December  22,  1890,  and  there  was 
default  in  the  payment  of  both  principal  and  interest ;  and 
thereupon  appellee  filed  its  bill  in  the  Chancery  Court  for 
Limestone  countv,  the  county  in  which  the  mortgaged  lands 
are  situated,  alleging  the  execution  of  the  mortgage  as 
above  stated,  the  default  in  the  payment  of  the  mortgage 
debt  at  maturity,  and  that  appellee  had  sold  the  property 
pursuant  to  the  power  of  sale,  and  had  become  the  pur- 
chaser at  such  foreclosure  sale.  The  bill  further  alleges 
that,  after  the  execution  of  the  mortgage,  the  mortgagor 
sold  the  mortgaged  property  to  his  father,  J.  M.  Hendrix. 
and  placed  the  latter  m  possession  thereof,  and  that  the 
mortgagor  then  removed  to  Jefferson  county,  where  he  was 
residing  when  the  bill  was  filed ;  that  said  sale  was  not 
bona  fide,  but  was  made  for  the  purpose  of  hindering,  delaying 
and  defrauding  appellee  "out  of  its  just  rights,  and  out  of  the 
rents  and  profits  of  said  lands,  and  that  defendants  com- 
bined and  confederated  thus  to  hinder,  delay  and  defraud 
your  orator,  and  prevent  it  from  collecting  the  rents  accruing 
on  said  place."  It  is  also  averred  in  the  bill  that,  on  Sep- 
tember 24th,  1891,  appellee  demanded  of  said  J.  M.  Hen- 
drix, who  was  then,  and  also  at  the  time  of  filing  the  bill,  in 
possession  of  the  land,  that  he  deliver  possession  thereof  to 
appellee,  and  that  he  attorn  to  and  recognize  it  as  his  land- 
lord ;  and  that  said  J.  M,  Hendrix  refused  to  deliver  up 
Vol,  W, 
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possession,  or  to  attorn  to  appellee,  and  denied  appellee's 
right  to  possession  of  the  property. 

It  is  further  shown  by  the  bill  that  the  property  was  in- 
sufficient to  satisfy  the  mortgage  debt ;  that  although  it 
was  bid  in  by  appellee  at  the  sale  under  the  mortgage,  for 
as  much  as  it  was  reasonably  and  fairly  worth,  there  still 
remained  unsatisfied,  of  the  mortgage  debt,  about  two 
hundred  dollars.  It  is  also  averred  that  both  Irie  L.  Hen- 
drix and  J,  M.  Hendrix  are  insolvent,  and  that  the  latter 
had  removed  from  the  lands  a  portion  of  the  crop  without 
appellee's  knowledge  or  consent,  and  that  the  rent  was 
in  danger  of  being  lost  to  appellee,  who  became  entitled 
thereto  by  reason  of  its  purchase  at  said  mortgage  sale, 
and  that  said  crops,  unless  the  court  should  interfere  by 
the  appointment  of  a  receiver,  would  be  gathered  and  dis- 
posed of  by  appellants,  and  wholly  lost  to  appellee. 

The  bill  further  shows  compliance  by  complainant  with 
the  laws  of  this  State  as  to  the  appointment  of  an  agent 
and  having  a  well  known  place  of  business  here,  and  also 
alleges  that  its  charter  confers  on  it  the  power  to  make 
loans  in  this  country  secured  by  mortgages  on  lands.  The 
bill  further  alleges  that  appellee,  on  the  17th  day  of  October, 
1891,  instituted  suit  in  the  Circuit  Court  of  Limestone 
county  for  the  recovery  of  the  possession  of  the  lands  from 
the  appellants. 

The  Dill  makes  both  Irie  L.  and  J.  M.  Hendrix  parties 
defendant,  prays  for  an  injunction,  and  for  a  receiver  to 
take  charge  of,  gather  and  sell  the  crop,  and  also  prays  for 
general  relief,  and  is  sworn  to  by  S.  J.  Felder,  who  is  stated 
m  the  affidavit  to  be  the  agent  of  appellee,  and  as  such 
authorized  to  make  the  affidavit.  A  copy  of  the  mortgage 
is  attached  to  the  bill  as  an  exhibit,  and  the  bill  was  filed 
in  said  Chancery  Court  of  Limestone  county  on  the  17th 
day  of  October,  1891. 

On  the  same  day  the  bill  was  filed,  without  notice  to 
either  of  the  defendants  to  the  bill,  and  before  answers 
filed,  an  application  was  made  to  the  chancellor  for  the  ap- 
pointment of  a  receiver.  The  chancellor  granted  the  ap- 
plication, and  appointed  a  receiver,  but  required  appellee 
first  to  enter  into  bond  with  sureties  to  be  approved  by  the 
register,  in  the  sum  of  two  hundred  dollars,  with  condition 
to  pay  appellants  such  damages  as  they,  or  either  of  them, 
might  sustain  by  reason  of  the  wrongful  appointment  of  a 
receiver.  The  appeal  is  from  the  order  of  the  chancellor 
appointing  a  receiver,  and  the  questions  raised  by  the  assign- 
ments of  error  and  briefs  of  counsel  are,  whether  the  aver- 
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ments  of  the  bill  make  out  a  case  which  authorizes  appellee 
to  come  into  a  court  of  ecjuity  for  the  appointment  of  a 
receiver,  instead  of  proceeding  at  law  ;  and  if  the  bill  can 
be  maintained  for  such  purpose,  whether  the  facts  therein 
alleged  are  sufficient  to  justiiy  the  action  of  the  chancellor 
in  dispensing  with  notice  to  appellants  of  the  application 
for  the  appointment  of  a  receiver. 

We  have  set  forth  the  averments  of  the  bill  at  much 
length,  for  the  reason  that  the  appointment  of  the  receiver 
was  made  on  the  sworn  statements  of  the  bill  alone,  there 
being  no  affidavits  or  other  proof  offered  on  the  motion ;  and 
also  for  the  purpose  of  showing  that  the  facts  of  the  cage 
bring  it  clearly  within  the  influence  of  the  decision  of  this 
court  in  the  cases  of  the  Freehold  Land  Mortgage  CmnjHiny 
of  London  v.  Daniel  H.  Turner  el  al,  and  American  Free- 
hold Land  Mortgage  Company  of  Loiulon  v.  Peter  Simmcms 
et  al,y  decided  together  at  the  present  term,  ante,  pp.  272-8. 
On  the  authority  of  that  decision  it  must  be  held,  that  the 
uncontroverted  statements  of  the  bUl  in  this  case  show  that 
appellee  has  not  a  full  and  adequate  remedy  at  law,  and 
that  it  is  a  proper  case  for  the  interposition  of  a  court  of 
equity  by  the  appointment  of  a  receiver  in  aid  of  the  action 
of  ejectment  wnich  was  being  prosecuted  by  appellee  in 
the  court  of  law. 

It  is  equally  clear  that,  on  the  uncontroverted  case  made 
by  the  bill,  and  former  decisions  of  this  court,  the  chancellor 
was  justified  in  appointing  a  receiver  on  the  ex-parte  appli- 
cation of  the  complainant  in  the  bill.  Section  3534  ol  the 
Code,  which  requires  notice  to  be  given  of  appUcatioDR  for 
the  appointment  of  receivers,  also  authorizes  such  notice 
to  be  dispensed  with  on  good  reason  shown  to  the  chancel- 
lor or  register  for  the  failure  to  give  such  notice.  It  is  here 
shown  that  one  of  the  defendants  resided  out  of  the  county 
in  which  the  bill  was  filed ;  that  both  defendants  were  in- 
solvent ;  that  they  had  conspired  together  to  defraud  ap- 
pellee out  of  the  crops  by  gathering  and  disposing  of  the 
same  ;  that  part  of  the  crop  had  been  gathered  and  disposed 
of,  and  that  there  was  danger  of  the  entire  crop  being  so 
lost  to  appellee.  The  receivership  extended  only  to  the 
crop,  and  appellants  were  fully  protected  by  the  Dond  ap- 
pellee was  required  to  give,  and  did  give,  before  the  ap- 
pointment of  the  receiver  was  made. 

In  the  case  of  Ashurst  v,  Lehman,  Durr  dt  Co,,  86  Ala.  370, 
it  is  said  :  "Considering  the  nature  and  character  of  the 
subject-matter  of  controversy,  the  facility  with  which  the 
crops  may  be  disposed  of,  their  liability  to  waste  or  des- 
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traction,  the  necessity  of  their  preservation  and  applica- 
tion to  the  mortgage  debt,  the  insolvency  of  defendant,  and 
his  application  of  a  part  of  the  crop  in  disregard  of  the 
rights  of  complainants,  we  are  of  the  opinion  that  the 
bill  makes  a  prima  facie  case  for  the  appointment  of  a 
receiver,  and  shows  a  good  reason  for  its  failure  to  give 
notice  of  the  application." 

In  the  following  cases,  also,  the  appointment  of  a  receiver 
without  notice  was  sustained  by  this  court  on  facts  showing 
no  greater  urgency  than  is  shown  by  the  bill  in  this  case  : 
Heard  v,  Murray,  92  Ala.  127 ;  Sims  v.  Adams,  78  Ala.  395. 

The  case  of  Dollins  &  Co,  v,  Lindsey  <t  Co.,  89  Ala.  217, 
relied  on  by  appellant,  clearly  recognizes  the  necessity  and 
legality  of  appointments  of  receivers  without  notice  on 
good  reason  being  shown,  but  reversed  the  order  made 
in  that  case  because  the  affidavits  of  fact  and  urgency 
were  not  sufficient,  and  also  because  no  bond  was  given  by 
the  parties  at  whose  instance  the  receiver  was  appointed,  to 
indemnity  the  defendant  in  the  event  the  appointment 
should  prove  wrongful.  And  in  the  case  of  Tmmpsmi  v. 
Tower  Manufacturing  Company,  87  Ala.  733,  another  case 
cited  by  appellee,  the  defendant  in  possession  of  the  pro- 
perty which  the  bill  sought  to  have  placed  in  possession  of 
a  receiver,  was  not  shown  to  be  insolvent,  and  while  this 
court  reversed  the  order  appointing  the  receiver,  it  was 
said  :  "If  it  had  been  shown  that  Mrs.  Thompson  was  in- 
solvent, we  will  not  say  what  would  have  been  our  ruling." 
In  the  case  of  Crowder,  Neioman  et  al.  v.  Moore,  52  Ala. 
220,  also  cited  by  appellee,  the  order  appointing  the  receiver 
was  vacated  by  this  court,  because  it  was  made  before  the 
bill  had  been  filed.  It  is  said  in  that  case  :  "As  a  general 
rule,  such  notice  is  necessary  ;  but  the  rule  is  subject  to  ex- 
ceptions in  special  cases  where  irreparable  injury  would  be 
sustained  by  the  delay." 

The  case  under  consideration  meets  all  the  conditions 
wanting  in  the  three  last  cited  cases,  and  which,  it  was 
held,  in  them,  would  have  justified  the  failure  to  give 
notice.  Here,  a  bond  of  indemnity  was  given ;  it  is  shown 
that  the  defendants  are  insolvent,  and  that  irreparable 
injury  would  result  from  delay. 

There  was  no  error  in  the  decree  of  the  Chancery  Court 
appointing  the  receiver  without  notice,  and  the  same  is 
accordingly  affirmed. 
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Dundee  Hlortgragre  &  Trust  InTe§t- 
nient  Co.  v.  NtiLon. 

Action  Jyy  Foreign  Corporation,  on  Promissory  Note. 

1.  Fads  averred  or  shown  by  pleading  of  opponite  party. — Facts 
which  are  averred  in  the  complaint  need  not  be  pleaded  in  defense, 
or,  if  set  up  in  a  plea,  as  a  general  rule,  need  not  be  proved  by  the 
plaintiff.  So  far  as  the  rights  of  the  plaintiff  are  concerned,  the 
defendant  may  consider  facts  averred  in  the  complaint  to  be  true. 

2.  Heading  of  note,  as  showing  place  of  exeention. — When  a  promis- 
sory note,  in  its  heading,  is  dated  at  "Union town,  Alabama,'^  the  pre- 
sumption is  that  it  was  executed  there  ;  and  this  presumption  must 
prevail,  in  an  action  on  the  note,  in  the  absence  of  evidence  to  the 
contrary. 

3.  Issue  on  defective  plea. — When  issue  is  joined  upon  a  defective 
plea,  and  the  evidence  sustains  it,  the  defendant  has  the  right  to  have 
the  court  charge  the  jury  upon  such  plea. 

4.  Specification  of  grounds  of  demurrer  ;  presumption  in  favor  of  judg- 
ment.— W^hen  a  demurrer  to  a  plea  is  overruled,  and  the  record  does 
not  show  what  grounds  of  demurrer,  if  any,  were  specified  (Code, 
§  2690),  this  court  will  presume  that  none  were  specified,  or  that  those 
specified  were  insuflicent ;  and  will  not  consider  the  sufficiency  of  the 
plea. 

5.  Nonsuit  with  hill  of  exception^. — A  statutory  nonsuit  with  a  bill  of 
exceptions  to  a  charge  of  the  court  to  the  jury  is  revisable  in  this 
court  (Code,  §  2759),  but  a  nonsuit  in  consequence  of  rulings  on  the 
pleadings  is  not ;  and  when  the  judgment-entry  recites  that  the  non- 
suit was  taken  in  consequence  of  both  rulings,  this  court  will  consider 
only  the  correctness  of  the  charge  to  the  jury. 

6.  Foreign  corporations  diting  business  here  ;  conatitutiona!  and  statu- 
tory restricliuns.— The  constitutional  and  statutory  restrictions  im- 
posed on  foreign  corporations  doing  business  in  Alabama  do  not  ap- 
ply to  every  act  done  by  such  corporations  here,  but  do  apply  to  a  loan 
of  money  here  by  a  foreign  corporation  engaged  in  the  business  of 
lending  money  on  mortgage,  and  prevent  a  recovery  by  the  corpora- 
tion on  a  note  given  for  the  money  borrowed,  when  a  failure  to  com- 
ply with  those  provisions  is  shown. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  the  appellant,  described  in 
the  summons  and  complaint  as  "a  corporation  under  the 
laws  of  Great  Britain,'  against  Wm.  G.  Nixon,  J.  W.  Bush 
and  W.  M,  Bush ;  and  was  commenced  on  the  24th  April, 
1888.  The  action  was  founded  on  the  defendants  writing 
obligatory,  or  promissory  note  under  seal,  for  $1,700,  which 
was  dated  "Uniontown,  Ala.,  May  28th,  1887,"  and  payable 
November  Ist,  1887,  "to  the  order  of  Francis,  Smith,  Cald- 
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well  &  Co.,  for  the  use  of  Dundee  Mortgage  &  Trust  Invest- 
ment; Company,  Limited,"  and  it  contained  a  waiver  of  ex- 
emptions. The  defendants  filed  seven  pleas,  "in  short  by 
consent,"  namely:  (1)  nil  debet;  (2)  payment;  (3)  usury;  (4) 
want  of  consideration,  because,  as  stated,  the  note  was  given 
for  a  past-due  debt  of  said  Nixon  without  any  new  consid- 
eration ;  (5)  that  the  note  was  executed  in  Alabama,  that  the 
plaintiff  was  at  that  time  a  foreign  corporation,  and  was  not 
legally  authorized  to  transact  business  in  Alabama,  not  hav- 
ing complied  with  constitutional  and  statutory  provisions ; 
(6)  that  when  the  writing  sued  on  was  executed,  plaintiff  was 
a  foreign  corporation,  and  had  not  filed  in  the  proper  office 
an  instrument  of  writing  designating  an  authorized  agent 
and  a  known  place  of  business  in  this  State  ;  (7)  that  plain- 
tiff was  a  foreign  corporation  at  the  time  the  writing  sued 
on  was  executed,  and  had  no  known  place  of  business  in  Ala- 
bama, and  no  authorized  agent  here,  and  that  the  note  sued 
on  was  executed  in  Alabama. 

Demurrers  seem  to  have  been  filed  to  each  of  these  pleas, 
but  the  record  only  shows  the  grounds  of  demurrer  assigned 
to  the  4th  plea,  "the  defendants  afterwards  asked  leave  to 
withdraw  their  pleas,  and  filed  a  demurrer  to  the  complaint; 
which  demurrer  being  overruled,  defendants  refiled  their 
former  pleas,  and  the  plaintiff  demurred  to  them.  The 
court  sustained  the  demurrer  to  the  fourth  plea,  and  over- 
ruled it  as  to  the  others ;  and  issue  was  then  joined  on  all 
of  them. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  note,  or 
bond,  on  which  the  action  was  founded,  and  it  was  admitted 
without  objection ;  and  the  defendants  then  proved  that,  "at 
and  up  to  the  date  of  said  note,"  plaintiff  had  not  complied 
with  the  statutory  provisions  regulating  the  right  of  foreign 
corporations  to  do  Dusiness  in  this  State.  This  being  "all 
the  evidence  in  the  case,"  the  court  charged  the  jury,  on 
request,  to  find  for  the  defendants  if  they  oelieved  the  evi- 
dence. The  plaintiff  excepted  to  this  charge,  and,  as  the 
bill  of  exceptions  recites,  thereupon  "took  a  nonsuit,  and 
reserved  the  point  for  the  determination  of  the  Supreme 
Court;"  but  the  judgment-entry  recites  that  the  plaintiff 
excepted  "to  the  overruling  of  the  demurrer  to  the  pleas, 
and  also  to  the  charge  of  the  court,  and,  by  consent  of  the 
court,  takes  a  nonsuit  with  a  bill  of  exceptions." 

The  errors  assigned  are,  the  overruling  of  the  demurrers 
to  the  pleas,  and  the  charge  of  the  court  to  the  jury.  The 
appellees  submitted  a  motion  to  strike  out  the  first  assign- 
ment 
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Geo.  B.  Johnston,  for  appellant. — (1.)  Only  one  plea  was 
sustained  by  the  evidence,  and  it  presented  an  immaterial 
issue.  (2.)  The  5th,  6th  and  7th  pleas  were  each  insuffi- 
cient, because  they  did  not. aver  that  plaintiff  was  a  foreign 
corporation,  and  that  the  note  sued  on  was  taken  by  it  in 
the  conduct  of  some  of  its  business,  without  a  compliance 
with  statutory  provisions.  (3.)  The  note  itself  made  out  a 
prima  facie  case  for  plaintiff,  and  imposed  on  defendants  the 
onus  of  proving  that  it  was  taken  in  violation  of  law  in  the 
transaction  by  plaintiff  of  its  business  in  this  State ;  but  no 
such  proof  was  offered.  The  note  i^not  payable  to  plaintiff, 
but  to  third  persons  for  its  use ;  and  there  is  no  proof  as  to 
its  consideration,  or  the  circumstances  under  which  it  was 
executed.  It  may  have  been  given  in  payment  of  an  ante- 
cedent debt  In  the  absence  of  proof  that  the  note  was 
taken  by  plaintiff  in  the  transaction  of  its  business  in  this 
State,  defendants  were  not  entitled  to  the  general  charge  on 
the  evidence. — Beard  v,  Pvblishing  Co  ,  71  Ala.  60 ;  Farrior 
V,  N.  E,  Mortgage  Co,,  88  Ala.  275;  Peeples  v.  Texas,  23  N.  T. 
242 ;  8  Abb.  Pr.  (N.  Y.)  427 ;  18  A  &  E.  Corp.  Cases,  178 ; 
29  Fed.  Eep.  17,  38;  Chrktian  v,  Amer.  Freehold  Mort  Co,, 
89  Ala.  198. 

Watts  &  Son,  and  John  C.  Anderson,  contra, — (1.)  The 
rulings  on  demurrer  are  not  revisable,  and  the  assignments 
of  error  founded  on  them  should  be  stricken  out. —  "lucent  v. 
Sogers,  30  Ala.  471 ;  Burden  v.  James,  48  Ala.  33 ;  Wyatt  v, 
Evins,  52  Ala.  285;  Perry  v.  Banner  dc  Co,,  74  Ala.  485. 
(2.)  If  the  evidence  sustained  any  one  of  the  pleas,  though 
defective,  the  defendant  was  entitled  to  a  cnarge  on  its 
effect. — Masterson  v.  Gibson,  56  Ala.  56;  Mudge  v.  Treat, 
57  Ala.  1;  Ex  parte  Pearce,  80  Ala.  195;  89  Afa  625.  (3.) 
The  note  showed  on  its  face  that  it  was  made  in  Alabama, 
and  it  was  proved  that  plaintiff  had  not  complied  with  the 
statutory  provisions  giving  it  the  right  to  do  business  here. 
Tindal  v.  Maxwell,  58  Ala.  40;  Collier  c&  Pinckard  v.  Budley, 

87  Ala.  431 ;  Mullens  v,  Amer,  Freehold  Mortgage  Company, 

88  Ala.  280. 

COLEMAN,  J. — ^Facts  which  are  averred  in  a  complaint 
need  not  be  pleaded  in  defense,  or,  if  set  up  in  a  plea,  as  a 
general  rule,  need  not  be  proved  by  the  plaintiff.  So  far  as 
the  rights  of  the  plaintiff  are  concerned,  the  defendant  has 
the  right  to  consider  facts  averred  in  the  complaint  to  be 
true. 

The  complaint  in  this  case  sufficiently  shows  that  plaintiff 
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is  a  foreign  corporation.  The  plaintiff  offered  in  evidence  a 
promissory  note,  headed  and  dated  XJniontown,  Ala.  Prima 
jaci^,  Alabama  was  the  place  of  its  execution,  and  no  other 
evidence  being  offered  on  this  question,  the  law  presumes 
the  contract  was  made  in  XJniontown,  Ala. — Farrior  v,  Secvr- 
rity  Co,y  88  Ala.  27 ;  Amer.  Freehold  Land  Mortgage  Co,  v, 
SeweU,  92  Ala.  163.  It  was  proven  without  dispute  that 
plaintiff  had  not  complied  with  the  Constitution  of  the 
otate,  and  the  statutory  provision  which  requires  that  for- 
eign corporations  shall  have  a  known  place  oi  business  and 
an  authorized  agent  before  doing  business  in  this  State. 

It  has  been  frequently  decided  that,  however  immaterial, 
defective,  or  demurrable  a  plea  may  be,  if  issue  be  joined 
upon  the  plea,  and  the  evidence  sustains  it,  the  defendant 
has  the  right  to  have  the  court  to  charge  the  jury  upon 
such  plea. 

The  record  shows  that  plaintiff  filed  several  demurrers  to 
the  pleas  of  the  defendant.  After  this  was  done,  the  de- 
fendant, by  leave  of  the  court,  withdrew  his  pleas,  and 
demurred  to  the  complaint.  The  court  overruled  the 
demurrer  to  the  complaint,  and  by  leave  of  the  court  the 
defendant  re-filed  his  former  pleas.  The  record  does  not 
inform  us  that  plaintiff  re-filed  his  former  demurrer  to  the 
pleas  of  defendant.  After  the  defendant's  pleas  were  re- 
nled,  as  shown  in  the  judgment  of  the  court,  the  only  entrv 
is,  that  "plaintiff  by  its  attorney  demurs  to  said  pleas. ' 
The  demurrer,  or  assignments  for  cause  of  demurrer,  upon 
which  the  court  ruled,  being  no  where  stated  in  the  record, 
we  must  presume  in  favor  of  the  correct  ruling  of  the  court 
that  the  demurrer  wiis  general,  or  insuflicient,  even  though 
the  plea  might  have  been  held  defective  as  against  a  de- 
murrer properly  framed. — MaMerson  v.  Gibson,  56  Ala.  56. 
We  must  consider  the  pleadings  as  if  issue  had  been  joined 
upon  all  the  pleas  except  the  4th,  without  the  interposition 
OI  a  sufficient  demurrer.  The  7th  plea  of  defendant,  not  to 
mention  others,  was  fully  sustained  by  evidence  which  was 
not  contradicted. 

The  bill  of  exceptions  states  that,  in  consequence  of  the 
charge  given  by  the  court  to  the  jury,  the  plaintiff  "took  a 
nonsuit,  and  reserved  the  point  for  the  determination  of 
the  Supreme  Court  by  bill  of  exceptions.*'  The  record  of 
the  iudgment  shows  that  "plaintin,  in  open  court,  excepts 
to  the  ruling  of  the  court  overruling  its  demurrer  to  the 
pleas  Nos.  1,  2,  3,  5,  6  and  7,  and  also  excepts  to  the  charge 
of  the  court  to  the  jury,  and  by  consent  of  the  court  takes  a 
nonsuit  with  a  bill  of  exceptions." 
21 
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A  nonsuit  taken  in  consequence  of  adverse  rnlin|^  on 
the  pleadings,  is  voluntary,  and  does  not  fall  within  the 
statute,  which  authorizes  a  plaintiff  suffering  a  nonsuit  to 
reserve  bv  bill  of  exceptions  rulings  of  the  court  for  review 
on  appeal  to  this  court — 3  Brick.  Dig.  678,  §  5,  and  authori- 
ties cited. 

A  nonsuit  was  taken  in  consequence  of  the  charge  given 
by  the  court  to  the  jury.  The  correctness  of  the  cnarge  is 
properly  before  us  for  review.  In  view  of  the  pleadings  and 
the  eviaence,  there  was  no  error  in  the  charge  given. 

It  is  not  every  act  done  by  a  foreign  corporation  in  this 
State,  to  which  the  Constitution  and  statute  apply,  which 
require  that  it  shall  have  a  known  place  of  business  and  an 
authorized  agent. — Broivn  Hamilton  Shoe  Co.  v.  IVare, 
92  Ala.  145;  9  So.  Itep.  137.  The  statute  does  apply  to  the 
loaning  of  money. — Nelms  v.  Edinburgh  Amer.  i.  Co.,  9  So. 
Eep.  141;  92  Ala.  157. 

The  application  of  the  foregoing  principles  leads  to  an 
affirmance  of  the  case. 


I'i'        V.  8.  Rollins  Stock  Co.  v.  Clark  &  Co. 

Motion  to    relax  Sheriff's  Commissions   in  Attachment  Cane, 

1.  Commissions  of  sheriff,  on  settlement  without  sale.—  When  an  attach- 
ment case  is  settled  without  a  sale  of  the  property  levied  on,  the  half 
commissions  to  which  tlie  sheriff  is  entitled  (Code,  §  3687)  are  to  be 
estimated,  not  on  the  amount  claimed  in  the  affidavit  and  complaint, 
but  on  the  amount  paid  and  accepted  on  the  settlement. 

Appeal  from  the  City  Court  of  Anniston. 
Tried  before  the  Hon.  B.  F.  Cassady. 

H.  C.  Tompkins,  and  J.  J.  Willett,  for  appellant 

Caldwell  &  Johnston,  contra. 

WALKER,  J. — The  attachment  in  this  case  was  sued  out 
for  the  sum  of  twelve  thousand  dollars.  The  amount  really 
due  to  the  plaintiff  was  less  than  four  thousand  two  hundred 
dollars.  That  amount  was  paid  by  the  defendant  to  the 
plaintiff  before  judgment.  In  taxing  the  costs,  the  sheriff 
was  allowed  commissions  on  twelve  thousand  dollars,  and 
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the  Circuit  Court  refused  to  reduce  this  item,  or  to  order 
the  commissions  to  be  taxed  only  on  the  amount  really  due 
and  paid.  The  following  is  the  provision  fixing  the  sheriff's 
commissions  in  such  a  case :  "When  an  attachment  is  by 
him  levied  on  personal  property,  which  is  replevied,  or  the 
cause  is  settled  without  a  sale,  he  is  entitled  to  one  half  the 
commissions  upon  the  amount  of  the  demand  sued  for, 
allowed  him  for  making  money  on  execution,  to  be  paid  by 
the  party  paying  such  aemand,  or  replevying  such  property." 
Code,  §  3687.  The  word  "demand,  as  used  in  this  statute, 
does  not  mean  the  amount  claimed,  or  the  damages  laid  in 
the  attachment  affidavit,  or  in  the  complaint  It  means 
what  the  plaintiff  was  entitled  to  require  the  defendant  to 
pay.  In  ordinary  legal  usage  the  words  "debt  and  "de- 
mand" are  of  kindred  meaning,  but  the  latter  word  is  a  term 
of  much  more  comprehensive  signification  than  the  former. 
The  term  "debt"  imports  a  sum  of  money  owing  upon  a 
contract,  express  or  implied ;  while  the  term  "demand"  em- 
braces rightful  claims,  whether  founded  upon  a  contract,  a 
tort,  or  a  superior  right  of  property. — In  re  Denny,  2  Hill 
(N.  Y.),  220 ;  Dreios  v,  Coks,  2  Tyrw.  510.  The  statute  which 
enumerates  the  classes  of  "demands"  for  which  attachments 
may  issue,  in  the  first  place,  authorizes  the  issue  of  the  writ 
"to  enforce  the  collection  of  a  debt;"  next,  "for  any  moneyed 
demand,  the  amount  of  which  can  be  certainly  ascertained." 
Code  of  1886,  §  2929.  In  such  connection,  the  meaning  of 
the  words  "debt"  and  "demand"  is  plain.  They  are  used  to 
describe  certain  classes  of  rights  of  action.  Neither  of  them 
covers  anything  more  than  what  is  due  to  the  plaintiff  in 
attachment — the  amount  which  he  is  entitled  to  recover. 
We  think  it  is  plain  that  the  phrase,  "the  amount  of  the  de- 
mand," as  used  in  the  statute  fixing  the  sheriff's  com- 
missions when  the  attachment  suit  is  settled,  means  the 
amount  which  the  plaintiff  was  entitled  to  be  paid  by  the 
defendant.  To  construe  these  words  as  requiring  the  com- 
missions to  be  calculated  on  the  amount  claimed  by  the 
plaintiff,  regardless  of  what  was  really  due,  would  result  in 
putting  it  in  his  power  to  defeat  one  of  the  purposes  of  the 
statute.  It  was  evidently  intended  by  the  statute  to  secure 
to  the  defendant  the  right  to  save  costs  by  discharging  his 
liability,  or  by  replevying  the  property,  before  a  sale  of  it 
under  the  writ.  If  the  plaintift'  could  swell  the  commissions 
to  be  paid  by  the  defendant  on  a  settlement,  merely  by 
making  an  extravagant  claim,  then  the  defendant,  by  paying 
all  that  was  confessedly  duo,  might  become  chargeable  with 
a  larger  sum  for  the  sheriff's  commissions  than  if  he  had 
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allowed  the  execution  of  the  writ  to  proceed ;  and  if,  as  in 
the  present  case,  the  plaintiff  had  claimed  more  than  twice 
as  much  as  was  really  due,  the  one-half  commissions  on  the 
amount  of  the  claim  would  be  more  than  the  whole  com- 
missions which  would  be  payable  if  there  had  been  no  set- 
tlement, but  the  property  had  been  sold  under  the  writ  and 
the  plaintiff  had  recovered  judgment  for  all  that  was  really 
due.  It  was  never  intended  to  give  the  plaintiff  in  attach- 
ment the  power  to  make  it  a  positive  disadvantage  to  the 
defendant  to  discharge  his  liability,  or  to  replevy  the  prop- 
erty before  a  sale.  A  construction  of  the  statute  involving 
such  a  result  is  unreasonable,  and  is  not  required  by  the 
language  used.  The  one-half  commissions  of  the  sheriff 
should  have  been  computed  on  the  amount  which  was  really 
due,  and  which  was  paid  by  the  defendant  to  th<3  plaintitf. 
Eeversed  and  remanded. 


Cowen  V.  £artherly  Hardware  Co. 

Action  on  Accouiitfor  Goods  Sold  and  Delivered, 

1.  Admission  a«  to  fads  in  issue. — In  an  action  on  an  account,  an 
admission  by  the  parties  that,  if  defendant  is  entitled  to  a  certain 
credit  claimed  by  him,  then  he  is  entitled  to  recover,  and  if  not  then 
plaintiffs  are  entitled  to  recover,  dispenses  with  the  necessity  of  any 
proof  of  the  account,  and  leaves  only  the  question  of  the  sufficiency 
of  the  evidence  to  establish  the  credit  claimed. 

2.  Set-off t  or  payuifnt  i  partnership  and  individual  demands — In  an 
action  by  a  partnership  on  an  account  for  goods  sold  and  delivered, 
the  defendant  can  not  claim  a  set-off  for  the  price  of  a  horse  sold  by 
him  to  one  of  the  partners  individually;  nor  is  he  entitled  to  claim 
it  as  a  credit,  or  partial  payment,  because  the  partner  so  promised, 
when    it    is  shown  that  the  other  partners  repudiated  his  promise. 

3.  Oeneral  charge  on  evidence. — When  the  plaintiff's  claim  is  ad- 
mitted, and  the  evidence  adduced  by  the  defendant  would  not 
authorize  a  vetdict  in  his  favor  on  the  attempted  defense,  the 
court  may  instruct  the  jury,  without  hypothesis,  to  find  for  the  plain- 
tiff; and  may,  also,  refuse  to  instruct  them  that,  "if  they  do  not 
believe  the  evidence,  they  must  find  for  the  defendant." 

4.  Recalling  jury ;  error  without  injury. — The  defendant  can  not 
complain  of  any  error  or  irregularity  on  the  part  of  the  court  below 
in  recalling  the  jury  and  giving  them  additional  instructions,  when 
the  record  shows  that  the  court  might  have  instructed  the  jury, 
without  hypothesis,  to  find  for  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Marshall 
Tried  before  the  Hon.  John  B.  Tally. 
VoL  95. 
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This  action  was  brought  by  the  "Eartherly  Hardware 
Company,"  a  mercantile  partnership  doing  ousiness  in 
NashviUe,  Tennessee,  against  J.  W.  Cowen  ;  and  was  found- 
ed on  an  account  for  goods  sold  and  delivered,  each  count 
claiming  $62  as  the  balance  due.  The  opinion  states  the 
only  issue  in  the  case,  and  all  the  evidence  bearing  on  that 
issue.  On  all  the  evidence  adduced,  which  the  bill  of  ex- 
ceptions purports  to  set  out,  the  court  charged  the  jury,  on 
request,  "that  they  should  find  for  the  plaintiff,  if  they 
believed  the  evidence,  and  assess  the  damages. at  $50,  with 
interest ;"  to  which  charge  the  defendant  excepted.  The 
jury  returned  a  verdict  for  the  defendant ;  "whereupon  the 
court  told  them  that  they  were  discharged,  and  that  he 
would  set  aside  the  verdict ;  but,  before  they  had  retired 
ouside  of  the  bar,  the  court  called  them  back,  told  them  that 
he  would  not  receive  the  verdict,  and  would  not  discharge 
them,  but  would  send  them  back  to  their  room  ;  and  the 
court  then  stated  to  them  that,  under  the  written  charge 
which  had  been  given  them,  they  could  not  do  anything 
but  return  a  verdict  for  plaintiff.  To  this  charge,  and  to 
the  action  of  the  court  in  refusing  to  receive  the  verdict, 
and  in  sending  the  jury  back,  the  deiendant  excepted  ;"  and 
he  also  excepted  to  the  refusal  of  the  court  to  instruct  the 

i'ury,  on   his   request,  "that  they   should  find  for  the  de- 
endant,  if  they  do  not  believe  the  evidence." 

The  assigments  of  error  embrace  all  the  rulings  to  which 
exceptions  were  reserved. 

Brown  &  Street,  for  appellant. 

LusK  &  Bell,  contra, 

STONE,  C.  J. — This  suit  was  founded  on  an  account  for 
merchandise  sold  and  delivered  by  Eartherly  Hardware 
Company,  a  mercantile  copartnership.  The  bill  of  excep- 
tions affirms  that,  if  the  defendant  was  not  entitled  to  credit 
on  this  account,  for  a  certain  mare  which .  he  let  Harry 
Jones,  one  of  the  plaintiffs,  have,  "the  plaintiffs  were  en- 
titled to  recover ;  but,  if  defendant  was  entitled  to  this 
credit,  then  defendant  was  entitled  to  recover."  Under  this 
admission,  the  plaintiffs  were  relieved  of  all  duty  to  make 
out  their  case,  or  to  make  any  proof.  The  burden  was  cast 
on  the  defendant  to  prove  his  defense ;  and  if  he  offered  no 
testimony,  or  insufficient  testimony  to  establish  his  defense, 
the  verdict  and  judgment  should  have  been  for  plaintiffs. 
So,  the  legality  and  sufficiency  of  defendant's  testimony 
^ere  the  omj  inquiries  raised  on  the  trial 
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Plaintiffs  were  wholesale  merchants  of  Nashville,  Tennes-        | 
see,  and  Jones,  a  member  of  the  firm,  was  their  travelling 
salesman  for  Alabama.     He  was  in  the  habit  of  visiting  de- 
fendant at  his  place  of  business  in  Alabama,  and  frequently 
sold  him  bills  of  goods,  though  sometimes  he  did  not     On 
one  of  his  visits  he  purchased  the  mare  in  controversy,  at 
the  agreed  price  of  nf ty  dollars,  but  did  not  pay  for  her. 
He  has  never  paid  for  her.     The  purchase  was  made  while 
the  firm  was  in  active  business,  hardware  being  its  line  of 
trade.     There  was  no  proof  that  it  dealt  in  any  thing  else. 
The  sole  question  in  this  case  is,  whether  the  fifty  dollars,  un-       i 
paid  price  of  the  mare,  is  a  payment  on,  or  discount  from 
the  account  of  Cowen,  the  defendant,  contracted  with  plain- 
tiffs in  the  purchase  of  hardware.     Cowen's   account  of  the 
transaction,  given  in  his   testimony,  was  in  substance,  "that       | 
in  Aug^ust,  or  September,  1886,   he  let  Jones  have  a  mare, 
for  which  he   was   to  give  him  a  credit  of  $50.00  on  his 
account  with  the  Eartherly  Hardware  Company  ;     .     .     that       | 
Jones   was   at  defendant's   home   when  he  got  the   mare.        | 
Jones  was  travelling   and   selling  goods  for  the  house,  and       ! 
defendant  thought  he  bought  a  bill  of  goods  from  him  at       j 
the  time.     On  further  examination  he  said,  he   did  not  re-       i 
member  buying  goods  at  the  time.     Jones  tried  the  mare       | 
to  his  buggy,  to  see  if  she  would  work.     He  said  he  wanted 
her  for  his  wife.    .     .    When  in  the  country,  off  the  railroad,        | 
Jones  usually  travelled  in  conveyance  drawn  by  horses."  The 
purchase,  its  agreed  price,  and  non-payment  of  it,  were  also       j 
shown  by  the  admissions  of  Jones ;  but  he  added,  "There       ■ 
was  no  positive  agreement  whether  the  amount  I  agreed  to       I 

?ay,  fifty  dollars,  was  to  be  credited  to  his  account  or  not." 
hese  admissions  were  made  after  the  dissolution  of  the 
firm,  but  they  went  in  evidence  to  the  jury  without  ob- 
jection. Jones  was  willing  and  anxious  that  the  credit 
should  be  allowed.  There  was  no  testimony  that  the  part- 
nership authorized  the  purchase,  or  a^eed  to  ratify  it,  as 
made  on  partnership  account.  The  testimony  of  Eartherly 
was  that  the  firm  refused  to  allow  the  claim  as  a  payment 
See  Manning  v,  Maraney,  87  Ala.  563. 

It  is  not  contended  that,  as  a  mere  cross-demand  against 
one  member  of  the  firm,  defendant's  claim  could  avail  as  a 
set-off  against  a  partnership  demand.  Such  contention,  if 
made,  has  too  often  been  disallowed  by  this  court  to  re- 
quire further  notice. —  Watts  v.  Say  re,  76  Ala.  397,  and 
authorities  cited. 

The  question  then  is,  whether  there  was  any  testimony 
tending  to  prove  an  agreement  to  receive  the  agreed  price 

Vol,  85. 
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of  the  mare  as  a  payment  or  discount  of  and  from  the  claim 
sued  on?  If  there  was  such  testimony,  then  its  weight  and 
sufficiency  were  necessarily  questions  for  the  jury,  and  could 
not  be  passed  on  by  the  court.  The  testimony  of  Cowen, 
the  defendant,  was  more  favorable  to  his  view  than  that  of 
the  other  witnesses.  Did  it  raise  an  inquiry  that  should 
have  been  submitted  to  the  jury  ?  If  White  v.  Tales,  7  Ala. 
569,  were  now  recognized  as  authority,  this  question  would 
have  to  be  answered  in  the  affirmative.  In  Oanrioji  v.  Lind- 
sey,  86  AJa.  198,  that  case  was  overruled.  It  was  there  said : 
"One  member  of  a  partnership,  whether  existing  or  dis- 
solved, can  not  appropriate  the  assets  of  the  firm  by  trans- 
ferring them  in  satisfaction  of  his  individual  debt  to  such 
transferree,  without  the  authority  or  consent  of  the  other 
members  of  the  firm.  Such  transaction  is  considered  a 
fraud  on  the  other  partners,  and  the  title  to  the  joint  fund 
or  property  is  not  devested  in  favor  of  the  separate  cred- 
itor, wnetner  he  knew  it  to  be  partnership  property  or  not.  ' 
'In  short,'  as  said  by  Judge  Story  in  a  leading  case  on  this 
subject,  'his  right  depends,  not  upon  his  knowledge  that  it 
was  partnership  property,  but  upon  the  fact  whether  the 
other  partners  had  assented  to  such  disposition  or  not'  " 
Many  authorities  were  cited  in  support  of  this  principle. 
In  reference  to  White  v.  Toles,  supra,  it  was  said,  that  if 
not  distinguishable  from  the  one  before  the  court,  it  was 
"opposed  to  many  other  decisions  of  this  court,  and  (was) 
wrong  in  principle."     To  the  same  effect  are  Pierce  v.  Pctss, 

1  Por.  232;  Bedstead  v.  Shepard,  23  Ala.  568;  SaUmarsh 
V.  Bower,  34  Ala.  613 ;  Humes  v,  0' Bryan,  74  Ala.  64 ; 
Davis  V.  BlachveV,  5  Bradw.  (111.)  32 ;  Thompson  v.  Howard, 

2  Ind.  245 ;  Seklen  v.  Bank  of  Com.,  3  Minn.  166  ;  Living- 
ston V,  Roosevelt,  4  Johns.  251. 

If  the  rule  were  such  that  one  dealing  with  an  individual 
partner,  in  ignorance  that  he  was  employing  partnership 
effects  for  individual  purposes,  would  be  protected,  that 
would  not  help  the  present  appellant.  He  himself  testified 
that  Jones  intormea  him  that  he  was  purchasing  the  mare 
for  his  wife's  use.  This  was  notice  that  the  purchase  was 
not  made  for  the  use  of  the  partnership. 

We  need  not  inquire  whether  Jones'  deposition  was 
rightly  suppressed.  It  is  copied  in  the  record,  and  contains 
nothing  which  could  have  benefited  Gown.  It  is  not  error 
to  reject  immaterial  testimony. 

Interpreting  the  testimony  with  the  most  liberal  intend- 
ments in  favor  of  the  appellant,  it  contains  nothing  from 
which  the  jury^  under  proper  instructions,  could  have  found 
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a  verdict  for  the  defendant.  The  plaintiflFs'  claim  being 
admitted,  and  the  sole  question  being  whether  the  defense 
was  made  ^ood,  it  would  not  have  been  error  if  the  trial 
court  had  instructed  the  jury,  without  hypothesis,  to  find 
for  the  plaintiflFs.  Nor  should  the  court  nave  instructed 
the  jury,  as  requested,  that  "if  they  did  not  believe  the 
evidence,  they  should  find  for  the  defendant."  All  the  tes- 
timony given  or  ofiered  was  defensive  in  its  object,  and  not 
believing  it  was  to  leave   the  defense  wholly  unsupported. 

Having  ascertained  that  the  court  would  have  committed 
no  error  if  the  general  instruction  to  find  for  the  plaintiffs 
had  been  given  without  hypothesis,  it  follows  that  any  error 
that  may  have  been  committed  was  harmless.  And  this 
principle  applies  to  any  irregularity  that  may  have  been 
fallen  into  in  recalling  and  re-mstructing  the  jury.  It  was 
at  most  error  without  injury. — Crufcher  v,  M.  d'  C,  R,  R,  Co., 
.  38  Ala.  579 ;  3  Brick.  Dig.  405,  §  20. 

Affirmed. 


Hanson  v.  Todd. 

)i03  4731  Action   on  Common  Counts  for   Work  and  Lol)or  Done,  and 

Materials  Furnished. 

1.  Pha  of  tender;  acreptnnce  of  movpy  paid  into  court  — When  a 
tender  before  suit  brought  is  pleaded  (Code,  ^  2685),  and  the  plaintiff 
neither  demurs  to  the  plea,  nor  takes  issue  on  it,  but  accepts  the 
money  paid  into  court,  the  defendant  is  entitled  to  have  the  suit 
dismissed. 

Appeal  from  the  City  Court  of  Anniston. 
Tried  before  the  Hon.  B.  F.  Cassady. 

McLeod  &  TuNSTALL,  for  appellants,  cited  Monyhan  v, 
Moore,  77  Amer.  Dec.  468,  note;  Park  v.  Wiley,  67  Ala.  310; 
Wright  17.  Young,  70  Amer.  Dec.  453;  Monroe  v.  Chaldeek, 
78  ill.  429 ;  HaenssJer  v.  Dumoss,  14  Mo.  Ap.  103 ;  Appleton 
V.  Donaldson,  3  Penn.  St.  381 ;  Cain  v.  Gimon,  36  Ala.  168 ; 
51  Texas,  98;  45  Mich.  14 

Blackwell  &  Keith,  contra,  cited  9  Bacon's  Abr.  344-6; 
Supply  Ditch  Co.  V.  Elliott,  3  Amer.  Si  586. 

Vol.  95. 
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CLOPTON,  J. — The  suit  is  for  money  due  plaintiff  for 
materials  furnished  and  labor  done  in  repairing  the  dwelling- 
house  of  defendant  and  an  out-house,  and  erecting  a  fence 
around  his  lot.  The  only  disputed  question  of  fact  is  the 
amount  due.  In  answer  to  the  suit,  which  was  commenced 
August  18,  1890,  defendant  filed  a  plea  of  tender  of  the 
amount  claimed  by  him  to  be  due,  accompanied  by  the  de- 
livery of  the  money  into  court.  Plaintiff,  without  demurring 
to  the  plea,  or  taking  issue  thereon,  received,  February 
2,  1891,  the  money  from  the  clerk,  under  the  order  of  the 
court,  and  struck  from  the  complaint  the  amount  so  received. 
Thereupon  defendant  moved  to  dismiss  the  suit  at  the  cost 
of  plaintiff.  What  is  the  le^al  consequence,  when  the 
plaintiff  elects  to  take,  and  receives  the  money  brought  into 
court  upon  a  plea  of  tender  before  suit  commenced,  is  the 
controlling  question  presented  by  the  record,  and  the  only 
one  necessary  to  be  considered. 

As  a  general  rule,  a  debtor  has  no  right  to  insist  that  his 
creditor  shall,  by  the  reception  of  the  amount  tendered,  be 
precluded  from  claiming  tnat  a  greater  sum  is  due,  and  suing 
to  recover  the  same.  A  tender  on  such  conditions  that  its 
acceptance  would  constitute,  or  clearly  imply,  an  admission 
by  the  creditor  that  it  was  in  full  of  his  claim,  is  invalid, 
and  may  be  refused.  The  only  effect  of  a  tender  refused,  if 
pleaded  and  the  truth  of  the  plea  established,  is  to  stop  the 
interest,  and  exempt  the  defendant  from  the  costs  of  a  sub- 
sequent suit  While  a  mere  tender,  though  of  the  whole 
amount  due,  when  unaccepted,  does  not  operate  to  extinguish 
or  satisfy  the  claim,  yet,  when  made  in  lull  of  the  amount 
due,  and  accepted,  without  protest  as  to  its  sufficiency,  the 
debt  becomes  extinguisheo.  The  creditor  may  reject  a 
tender  on  condition  that  he  receive  it  in  full  of  his  claim, 
but  if  he  accepts  it,  he  is  bound  by  the  condition,  and  will 
not  be  allowed  to  keep  the  money  and  repudiate  the  condi- 
tion.— MiUer  v.  Holder,  18  Ver.  337.  A  tender,  if  accepted, 
is  accepted  as  made.  The  statute  (Code,  §  2685)  requiring 
a  plea  of  the  tender  of  money  to  be  accompanied  by  a  de- 
livery of  the  money  to  the  clerk  of  the  court,  is  declaratory 
of  the  general  rule.  A  plea  of  tender,  if  in  proper  form, 
contains,  substantially,  the  averment  that  the  sum  tendered 
and  brought  into  court  is  the  entire  amount  due  plaintiff. 
The  plea  is  in  bar  of,  and,  if  proved,  defeats  any  recover^'. 
Bringing  the  money  into  court,  on  such  plea,  has  all  the 
effect  of  a  tender  on  condition  that  the  plaintiff  receive  the 
amount  in  full  satisfaction  of  his  claim.  It  is  disembar- 
rassed of  the  principle,  that  a  tender  can  not  be  made  in 
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such  manner  that  the  reception  of  the  money  satisfies  the 
creditor's  demand.  The  object  of  the  statute,  in  requiring 
a  plea  of  tender  to  be  accompanied  by  a  delivery  of  the 
money  to  the  clerk  of  the  court,  is,  that  it  shall  be  placed 
in  the  custody  of  the  court,  so  that  it  may  be  paid  to  plaintiflF 
whenever  wUling  to  accept  it,  and  put  an  end  to  the  litiga- 
tion, or  may  be  awarded  to  the  party  to  whom  it  is  ascer- 
tained to  belong  rightfully. — Frank  v,  Pickens,  69  AJa.  369. 

Though  the  money  is  produced,  and  placed  in  the  custody 
of  the  court,  it  remains  the  property  of  the  defendant,  until 
either  the  plaintiff  accepts  it,  or  the  truth  of  the  plea  is 
established ;  in  either  event,  the  court  may  order  it  paid  to 
the  plaintiff — Foster  v,  Napier^  74  Ala.  393.  So  also,  where 
the  plaintiff  voluntarily  accepts  the  money  paid  into  court, 
without  contesting  the  sufficiency  or  truth  of  the  plea,  it 
thereby  becomes  his  property ;  but  its  acceptance  is  upon 
the  terms  of  the  plea,  that  is,  in  full  satisfaction  and  extin- 
guishment of  his  claim. 

When  the  benefit  of  the  tender  is  claimed  in  court,  the 
plaintiff  may  elect  to  receive  it,  and  put  an  end  to  the  liti- 
gation, or  he  may  take  issue  on  the  plea,  and  contest  the 
fact,  validity  and  sufficiency  of  the  tender.  The  voluntary 
reception  of  the  money  by  plaintiff  is  tantamount  to  a  con- 
fession or  admission  ot  tne  truth  of  the  plea — equivalent  to 
an  acceptance  of  the  money  in  satisfaction  of  his  entire  de- 
mand ;  he  can  not  afterwards  say  that  it  was  accepted  only 
as  a  payment  pro  tanto.  Under  the  common-law  rule,  if  the 
plaintiff  take  the  money  which  has  been  brought  into  court, 
on  a  plea  of  tender  before  suit,  the  proper  judgment  is,  exit 
inde  sine  die, — 9  Bacon's  Abr.  339.  The  same  result  logically 
follows,  when  the  plaintiff  withdraws  the  money  brought 
into  court  under  the  statute.  In  such  case,  if  the  plaintiff 
elects  to  take  the  money,  the  proper  practice  is  for  the  court 
to  order  it  paid  to  him,  and  render  judgment  against  him 
for  costs. — ncveussler  v.  Dumoss,  14  Mo.  App.  103;  Monroe  v. 
Chaldeck,  78  111.  429.  The  motion  of  defendant  should  have 
been  granted. 

We  have  not  considered  whether  the  proof  shows  a  valid 
tender,  as  no  such  question  is  raised  by  the  record. 

Eeversed,  and  judgment  rendered  dismissing  the  suit  at 
the  costs  of  plaintiff. 

VoL  96. 
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Hard  V.  Ward. 

BiU  in  Equity  by  Widow  and  Children,  against  Executor  as 
I  Testmneyitary   Trustee,  asking  Removal  of  Adniinist ration^ 

I  Gonstrtu'Mon  of  Willy  etc. 

1.  Testamentary  trusts  ;  equitable  jnrisdi r lion  over  trustee, — A  court  of 
equity  has  undoubted  jurisdiction,  at  the  instance  of  the  widow  and 
children  of  a  testator,  to  compel  the  executor,  as  testamentary  trus- 
tee, to  make  a  suitable  provision  for  them  out  of  the  income  of  the 
estate,  according  to  the  terms  and  spirit  of  the  will,  notwithstanding 
the  general  discretionary  powers  given  to  the  trustee  in  the  manage- 
ment of  the  estate. 

2.  Same:  allowance  to  henpficiarifs  f<r  support  ay)d  maintenance; 
pleading  and  practice. — Under  a  bill  filed  by  the  widow  and  minor 
children  of  the  testator,  beneficiaries  under  his  will,  seeking  to  re- 
move the  administration  of  the  estate  into  equity,  and  asking  relief 
against  the  executor  as  testamentary  trustee ;  a  petition  being  filed 
praying  an  allowance  out  of  the  estate  for  the  support  and  mainte- 
nance of  the  complainants  and  the  education  of  the  children,  and  a 
reference  to  the  register  being  ordered  to  ascertain  what  would  be  a 
reasonable  allowance ;  if  the  widow  then  withdraws  from  the  cause  as 
a  party,  electing  to  dissent  from  the  will,  the  complainants  can  not 
then  complain,  nor  can  the  widow  or  children  separately  complain, 
that  the  cnancellor  refused  to  act  on  the  register's  report  as  to  what 
would  be  a  reasonable  allowance  for  their  joint  support  as  prayed  in 
the  petition. 

3.  bequest  for  benefit  of  testator's  /other,  mother  and  sister^  ns  members 
of  hut  family. — Where  the  testator  had  contributed  liberally  during 
his  life  to  the  support  of  his  father,  mother  and  sister,  as  members  of 
his  family,  and  by  his  will  declared,  "I  desire,  if  agreeable  to  the  par- 
ties concerned,  that  my  mother,  father  and  sister  shall  continue  to 
re^side  with  my  family,  and  that  my  trustee  shall  contribute  towards 
their  support  out  of  my  estate  as  I  do  at  this  time ;"  held,  that  this 
provision  was  not  intended  to  make  the  contribution  for  the  support 
of  the  father,  mother  and  sister  dependent  upon  their  continued  res- 
idence in  the  same  house  with  the  widow,  nor  upon  the  fact  that  it 
was  agreeable  to  her ;  and  that  the  trustee  was  authorized  to  continue 
a  reasonable  allowance  to  them,  according  to  the  income  of  the  es- 
tate, although  they  and  the  widow  had  removed  from  the  testator's 
residence,  and  occupied  different  dwellings. 

4.  Parties  to  bill  for  admimstmtion  of  estate;  intervention  by  petition. 
The  widow  of  a  testator  having  filed  a  bill,  jointly  with  her  children, 
for  the  removal  of  the  administration  from  the  Probate  Court,  and 
other  relief  against  the  executor  as  testamentary  trustee,  and  having 
then  withdrawn  from  the  case  as  a  party,  and  elected  to  dissent  from 
the  will,  is  nevertheless  a  necessary  party  to  the  bill,  and  can  not 
intervene  by  petition,  asking  to  have  her  dower  and  distributive 
interest  in  the  estate  allotted  to  her. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  WsL  H«  Tayloe. 
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The  bill  in  this  case  was  filed  on  the  5th  July,  1890,  by 
Mrs.  Rebeccca  E.  Ward,  the  widow  of  Benjamin  Ward,  de- 
ceased, jointly  with  her  three  minor  children,  against  Alfred 
G.  Ward,  a  brother  of  said  Benjamin  Ward,  as  his  executor 
and  testamentary  trustee ;  and  sought  (1)  to  remove  the  ad- 
ministration of  the  estate  from  the  Probate  into  the  Chan- 
cery Court,  (2)  to  require  the  executor  to  file  an  inventory 
and  give  bond,  or  (3)  remove  him  and  appoint  another  per- 
son as  trustee  in  his  stead,  and  (4)  to  obtain  a  judicial  con- 
struction by  the  court  of  the  provisions  of  the  wilL 

Benjamin  Ward,  the  testator,  died  in  Mobile  on  the  15th 
December,  1888;  and  his  last  will  and  testament,  dated 
October  22d,  1887,  was  there  proved  and  admitted  to  probate 
on  the  31st  December,  18o8,  letters  testamentary  being 
granted  to  Alfred  G.  Ward  as  executor.  The  will  contained 
these  provisions:  "I  hereby  devise  and  bequeath  all 
my  property,  whether  real,  personal  or  mixed,  to  my 
brother,  Alfred  G  Ward,  in  trust,  however,  and  upon 
the  following  conditions:  (1.)  I  desire  him  first  to  pay 
all  my  just  debts  and  funeral  expenses.  (2.)  I  desire 
him  to  furnish  my  beloved  wife  with  means  sufficient  to 
maintain  her  in  a  comfortable  manner  suitable  to  her 
station  in  life.  (3.)  I  desire  him  to  see  to  the  support 
and  education  of  such  children  as  I  may  leave  surviving 
me.  (4)  I  desire,  if  agreeable  to  the  parties  concerned, 
that  my  mother,  father  and  sister  shall  continue  to  reside 
with  my  family,  and  that  my  trustee  sh^ll  contribute  towards 
theii  support  out  of  my  estate  as  I  do  at  this  time.  (5.)  For 
the  execution  of  these  trusts,  I  hereby  appoint  my  said 
trustee  my  sole  executor,  with  full  power  to  aispose  or  mort- 
gage any  of  my  property  devised,  whenever  he  may  deem  it 
expedient  to  do  so,  and  to  execute  conveyances  to  the  pur- 
chaser thereof.  This  may  be  done  at  public  or  private  sale, 
and  without  order  of  court,  or  other  legal  proceedings.  I 
give  him  full  power  to  invest  and  re-invest  the  proceeds  of 
said  property,  and  also  any  other  money  I  may  nave  on  de- 
posit or  elsewhere,  that  snail  come  into  his  hands  in  the 
execution  of  these  trusts.  I  desire  him  to  carry  on  my  pres- 
ent drug  business,  and,  if  he  desires,  he  may  purchase  an  inter- 
est in  the  same,  take  in  a  partner,  or  make  such  other  dis- 
Eosition  or  arrangement  with  regard  thereto  as  may  seem 
est  to  him.  When  my  surviving  children  shall  come  of 
age,  I  desire  my  trustee  to  give  them  their  portion  of  what 
there  [then?]  remains  of  my  estate  in  bulk.  I  desire  my 
trustee  to  take  for  himself  a  suitable  remuneration  for  his 
services  in  the  faithful  discharge  of  these  trusts,  and,  having 
Vol  86 
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unlimited  confidence  in  him,  I  do  not  wish  him  to  be  required 
to  give  bond  or  security  as  such  trustee  or  executor.  In 
witness  whereof,"  &c. 

The  complainants  claimed,  and  alleged  in  their  bill,  that 
the  executor  had  mismanaged  the  estate — that  he  had  failed 
to  pay  off  the  debts  of  the  estate,  and  had  contracted  new 
debts  in  carrying  on  the  business,  for  which  he  contended 
the  estate  was  liable ;  that  he  refused  to  make  a  suitable 
allowance  for  the  support  and  maintenance  of  the  complain- 
ants, but  limited  them  to  $150  per  month,  which  was  not 
sufficient  for  their  support  in  the  city,  and  they  had  been 
compelled  to  remove  to  the  country ;  that  the  father,  mother 
and  sister  of  the  testator  had  also  left  the  house,  and  moved 
to  the  residence  of  the  executor,  where  he  supported  them 
at  the  expense  of  the  estate ;  and  that  he  refused  to  give 
the  complainants  any  information  as  to  the  condition  of  the 
estate.  They  therefore  prayed  that  the  administration  of 
the  trust  estate  be  removed  into  the  Chancery  Court;  that 
the  executor  as  trustee  be  required  to  file  an  inventory, 
and  his  accounts  and  vouchers  for  a  partial  settlement  of 
the  estate,  more  than  eighteen  months  having  elapsed ;  that 
tlie  court  would  construe  the  will,  declare  the  rights  of  the 
respective  parties,  require  the  executor  to  give  bond,  or  ap- 
point another  trustee  in  his  stead,  &c. 

The  defendant  demurred  to  the  bill,  (1)  for  misjoinder  of 
complainants,  (2)  for  non-joinder  of  necessary  parties  as  de- 
fendants, (3)  because  the  will  relieved  him  of  the  duty  of 
giving  any  bond,  and  on  other  grounds.  The  bill  was 
amended  by  adding  the  testator's  father,  mother  and  sister 
as  defendants,  and  the  demurrer  on  other  grounds  was  over- 
ruled. The  executor  then  filed  an  answer,  giving  a  state- 
ment of  his  administration,  and  annexing  an  inventory ;  ad- 
mitting that  he  had  removed  his  father,  mother  and  sister 
to  his  own  house,  after  the  complainant  had  gone  to  her 
own  father's  house,  and  was  contributing  to  their  support 
as  the  will  authorized  and  required  him  to  do  ;  alleging  that 
the  condition  of  the  estate  did  not  permit  a  greater  allow- 
ance to  the  widow  and  her  children  than  $150  per  month ; 
and  adding,  "Respondent  prays  that  the  court  will  take 
jurisdiction  of  the  cause,  give  him  full  instructions  upon  all 
points  in  controversy,  and  especially  fix  the  allowance  to  be 
made  to  complainants,  and  the  extent  to  which  he  is  author- 
ized to  contribute,  out  of  the  estate,  to  the  support  of  tes- 
tator's father,  mother  and  sister." 

On  the  3d  December,  1890,  a  decree  was  rendered  assum- 
ing jurisdiction  of  the  estate ;  and  on  the  next  day,  on  ap- 
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plication  of  the  complainants,  a  reference  to  the  register 
was  ordered,  to  ascertain  and  report  what  would  be  a  suit- 
able monthly  allowance  to  the  complainants  out  of  the 
estate,  the  executor  being  ordered  to  continue  to  pay  them 
$150  per  month  in  the  meantime.  On  the  17th  January, 
1891,  the  register  reported  that  $250  would  be  a  reasonable 
monthly  allowance,  and  he  reported  the  evidence  taken  be- 
fore him.  Exceptions  to  the  report  being  filed  by  the  de- 
fendant, and  a  motion  submitted  by  the  complainants  to 
overrule  them  and  confirm  the  report,  the  court  rendered  a 
decretal  order  in  vacation,  April  1st,  1891,  declining  to  act 
in  the  matter  before  the  final  hearing  of  the  cause. 

On  the  20th  April,  1891,  the  complainants  asked  leave  to 
amend  their  bill  oy  striking  out  the  name  of  Mrs.  Ward  as 
a  complainant,  on  the  ground  that  she  had  dissented  from  the 
will  and  elected  to  take  her  dower  and  distributive  share  of 
the  estate ;  and  the  amendment  was  allowed  on  the  next 
day,  April  21st.  On  the  same  day  Mrs.  Ward  filed  a  peti- 
tion in  the  cause,  asking  an  assi^ment  to  her,  under  the 
orders  of  the  court,  of  her  dower  interest  and  distributive 
share  of  the  estate,  on  account  of  her  dissent  from  the  will. 
On  May  4th  the  children,  the  remaining  complainants,  asked 
a  reference  to  the  register  to  ascertain  and  report  what 
would  be  a  proper  allowance  for  their  support  and  educa- 
tion under  the  terms  of  the  will.  The  cause  .being  submit- 
ted for  decree  on  this  motion  and  petition,  the  chancellor 
rendered  a  decree  in  vacation,  30fch  June,  1891,  overruling 
and  refusing  each  of  them,  but  giving  the  parties  permis- 
sion to  renew  their  application,  and  reserving  all  other  ques- 
tions for  future  consideration. 

The  complainants  appeal,  and  make  15  assignments  of 
error  jointly,  and  Mrs.  Ward  separately  assigns  as  error  the 
dismissal  of  her  petition. 

Overall  &  Bestor,  for  complainants ;  and  Brickell,  Sem- 
PLE  &  GuNTER,  for  Mrs.  Ward. 

Clarkes  &  Webb,  contra, 

McCLELLAN,  J. — We  do  not  understand  from  this  record 
that  the  Chancery  Court  declined  to  assume  jurisdiction  and 
control  over  the  trusts  created  by  the  will  of  benjamin  Ward 
for  the  support  of  his  wife  and  children,  to  the  end  of  de- 
termining what  provision  would  be  reasonable  and  proper 
in  that  behalf,  and  compelling  the  trustee  to  make  such 
provision.     On  the  contrary,  we  find  that  the  lower  court 
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Tirtnally  asserted  its  right  and  power  to  determine  what 
I  allowance  should  be  made  by  the  trustees  for  the  mainte- 
i  uance  of  the  testator's  widow  and  children  and  for  the 
I  education  of  the  children,  and,  of  consequence,  its  authority 
I  to  compel  such  allowance  to  be  made,  though  counsel  argue 
j  the  question  whether  this  matter  should  be  left  entirely  to 
I  the  trustee's  discretion  as  if  they  understood  the  position 
!  of  the  chancellor  differently  ;  and  there  can,  in  our  opinion, 
be  no  doubt  the  right  and  power  thus  asserted  resides  in 
the  Chancery  Court,  and  should  be  exercised  by  it  whenever 
it  is  clearly  made  to  appear  that  the  trustee  is  not  adequately 
providing  for  the  well-being  of  the  cestui  que,  trustent  accord- 
ing to  the  terms  and  spirit  of  the  trust  instrument. — Mc- 
Donalil  17,  McDonald,  92  Ala.  537,  and  authorities  there  cited. 
WTiat  the  court  really  decided  in  this  connection,  however, 
was  that  a  case  had  not  been  made  by  the  evidence  which 
required  or  authorized  the  exercise  of  this  jurisdiction,  it 
not  being  made  to  appear  that  the  trustee  had  failed  or  was 
omitting  to  make  proper  allowance  for  the  support  and 
education  of  the  cestnis  que  trust  When  the  cause  came  on 
for  hearing,  the  widow  was  no  longer  a  party  to  it ;  she  had 
had  herself  eliminated  from  the  bill  as  a  party  complainant; 
she  was  not  a  defendant,  and  she  was  asking  no  action  of 
the  court  looking  to  an  increase  of  the  allowance  for  support 
theretofore  made  to  her  by  the  trustee.  Before  this  with- 
drawal on  her  part  a  reference  had  been  had  in  response  to 
the  prayer  of  the  bill  as  originally  exhibited,  to  determine 
what  would  be  a  reasonable  allowance  for  her  and  her  three 
children;  and  the  master  had  reported  that  two  hundred 
and  fifty  dollars  per  month  should  be  allowed,  instead  of 
the  one  hundred  and  fifty  dollars  per  month  which  the 
trustee  was  then  paying  on  that  account.  The  evidence 
taken  on  this  reference,  and  the  report  made,  however,  had 
relation  to  an  allowance  in  gross  for  the  children  and  for  the 
widow.  No  evidence  was  adduced,  and  no  report  made,  as 
to  what  should  be  allowed  for  the  support  and  education  of 
the  children,  who  were  the  sole  complainants  in  the  bill  at 
the  hearing,  and  who  only  w^ere  demanding  an  increase  of 
the  provision  made  by  the  trustee  for  them.  The  court  did 
not  pass  on  the  master's  report  while  Mrs.  Ward  remained 
a  party  complainant  to  the  cause.  Whether,  had  she  main- 
tained her  original  attitude,  the  additional  allowance  to  her 
and  the  children  reported  by  the  master  should  have  been 
decreed,  is  a  mere  abstraction  on  this  appeal, — an  inquiry 
not  presented  for  our  consideration.  There  was  nothing  in 
the  report,  or  in  the  evidence  supporting  it,  which  could 
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afford  a  basis  for  determining  what  provision  was  proper 
for  the  children  alone.  This  depenaed  upon  testimony 
which  they  had  the  onus  of  adducing — as  was  said  by  the 
chancellor,  they  are  not  entitled  under  the  will  to  any  fixed 
allowance  {Ellerl)e  v.  Ellerbe,  40  Am.  Dec.  623) — and  having 
failed  to  show  what  amount  they  were  entitled  to,  or  that 
the  sum  allowed  by  the  trustee  was  inadequate,  the  refusal 
of  the  Chancery  Court  to  increase  that  allowance,  or  indeed 
to  make  any  decree  fixing  their  allowance,  was  inevitable. 

Nor  was  there  error  in  the  construction  given  to  the  4th 
clause  of  Benjamin  Ward's  will,  which  is  as  follows :  "I 
desire,  if  agreeable  to  the  parties  concerned,  that  my  mother, 
father  and  sister  shall  continue  to  reside  with  my  family, 
and  that  my  trustee  shall  contribute  towards  their  support 
out  of  my  estate  as  I  do  at  this  time."  It  can  not  be  that 
the  testator,  solicitous  for  the  maintenance  of  his  father, 
mother  and  sister,  and  who  had  contributed  largely  to  their 
support  during  his  life,  intended  to  make  their  future  well- 
being  to  depend  upon  their  continuing  to  reside  in  the  same 
house  with  his  widow,  and  to  make  sucn  continued  residence 
dependent  upon  the  fact  of  its  being  agreeable  to  her,  who 
was  a  stranger  to  their  blood,  and  whose  interests  would  be 
conserved  by  defeating  his  laudable  purpose  in  respect  to 
them.  We  concur  witn  the  chancellor  that  the  support  of 
the  testator's  father,  mother  and  sister  provided  for  in  this 
clause  of  the  will  was  not  conditional  upon  their  continued 
residence  with  the  widow  and  her  family;  and  with  him 
also,  on  the  showing  of  the  answer,  that  the  provision  made 
for  them  by  the  trustee  was  such  as  was  being  made  for 
them  by  the  testator  at  the  time  of  executing  the  will,  and 
hence  within  its  expressed  limitations. 

At  the  time  of  filing  her  petition  dissenting  from  the  will 
and  claiming  a  distrioutive  share  in  her  husband's  estate, 
Mrs.  Ward  was  not  a  party  to  the  cause  pending  in  the 
Chancery  Court ;  she  was  as  much  a  stranger  thereto  as  if 
she  had  previously  had  no  connection  therewith  Yet  she 
was  a  necessary  party  to  that  cause.  There  could  be  no 
settlement  of  the  trusts  of  the  will,  or  the  administration  of 
the  estate,  without  her  rights  being  before  the  court  and 
represented  by  her  as  a  party  litigant  in  the  widest  sense  of 
the  term.  Whether  she  dissents  from  the  will  or  takes 
under  it,  her  rights  as  a  party  to  the  cause  are  co-extensive 
with  those  of  any  other  of  the  necessary  parties  in  the  sense 
of  shaping:  the  litigation,  being  heard  upon  any  action  taken 
and  any  decree  to  be  rendered  in  it.  Her  claim  is  not  of  a 
specific  sum  to  be  paid  out  of  a  fund  in  court,  as  in  the  case 
Vol.  95. 
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of  a  receivership  which  has  become  indebted  to  a  person 
having  no .  interest  in  the  controversy  between  the  com- 
plainants and  defendants  to  the  cause,  and  which  may  be 
preferred  by  a  mere  petition  since  it  involves  no  element 
either  of  prosecution  or  defense  in  the  case  presented  by 
the  bill  and  answer  (Thornton  v.  Highland  Avenue  &  Beit 
Raihvay  Co.,  94  Ala.  353) ;  but,  if  she  comes  into  the  cause 
at  all,  it  is  for  all  the  purposes  of  prosecution  or  defense  as 
the  case  may  be ;  and  she  can  not  make  herself  a  party  for 
such  purposes  by  a  petition.  She  can  only  get  into  this 
cause,  strictly  speaking,  by  the  action  of  the  present  com- 
plainants through  an  amendment  of  their  bill ;  or,  failing  in 
that,  she  may  effectuate  whatever  rights  she  may  be  entitled 
to  bj  an  original  bill  in  its  nature  supple tory  to  the  present 
litigation.  The  chancellor  properly  dismissed  her  petition. 
Cowles  V.  Ledyardy  39  Ala,  130;  Berifro  Bros,  v.  Goetter, 
IVeil  (i  Co.,  78  Ala.  3U;  Ex  parte  Printup,  87  Ala.  148. 
Affirmed. 


Kahl  V.  Memphis  &  Charleston 
Kailroad  Co. 

Adton/or  Damages  against  Railroad  Company,  by  Admin- 
ministraior  of  Deceased  EmpUn/e. 

1.  Railroad  rorporation  under  charier  granted  by  two  or  more  Statef, 
The  Memphis  &  Charleston  Railroad  Company,  incorporated  by  legis- 
lative acts  in  xlabama,  Tennessee  and  Mississippi,  though  under  the 
same  name,  owned  by  the  same  stockholders,  invested  with  like  fran- 
chises, and  operated  under  the  same  management,  is  composed  of 
three  separate  legal  entities ;  and  the  averment  that  it  "is  a  unit  as 
a  corporation"  is  the  mere  statement  of  a  legal  conclusion,  unsup- 
ported by  the  facts. 

2.  Action  nfjainst  corporation  in  Alabama^for  tort  committed  in  Missis- 
jrippi.— An  action  can  not  be  maintained  against  a  railroad  corporation 
in  Alabama,  for  a  tort  committed  in  Mississippi,  unless  the  tort  was 
actionable  at  common  law,  or  is  shown  to  be  actionable  by  statute  in 
Mississippi. 

3.  Common  law;  presumption  as  to;  liability  of  employer  for  injuries 
U)  employe.— The  common  law,  which  is  presumed  to  exist  in  a  sister 
State  in  the  absence  of  evidence  to  the  contrary,  did  not  give  an  ac- 
tion for  damages  against  t^e  employer,  where  death  resulted  to  an 
employe  from  the  culpable  negligence  of  a  co-employe. 

4.  Mi-aissippi  nlntnifis  giving  action  to  personal  representative  of  dece- 
dent.—The  statutes  of  Mississippi  which  authorize  an  executor  or 
administrator  to  prosecute  any  personal  action  which  his  testator  or 
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intestate  might  have  prosecuted,  and  to  maintain  an  action  for  any 
trespass  to  the  person  or  property  of  the  decedent  (Rev.  Code  of 
Miss.,  §§  2078-9),  are  not  substantially  similar  to  the  Alabama  statute 
(Code,  ^^  2590-92)  known  as  the  "Employer's  Act." 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  John  Kahl,  as  administrator 
of  the  estate  of  John  P.  Kahl,  deceased,  who  was  killed  on 
the  1st  April,  1887,  near  Corinth,  Mississippi,  while  in  the 
discharge  of  his  duties  as  engineer  on  one  of  the  defendant's 
trains,  by  a  collision  with  another  train,  alleged  to  have 
been  caused  by  the  negligence  of  the  conductor,  to  whose 
orders  he  was  subject ;  and  was  commenced  on  the  28th 
March,  1888.  Each  count  of  the  complaint  was  framed 
under  the  statute  (Code,  §§  2590-91),  and  each  alleged  that 
the  defendant  was,  at  the  time  the  injury  was  inflicted,  a 
domestic  corporation  under  the  laws  of  Alabama,  owning 
and  operating  a  line  of  railroad  between  Stevenson,  in 
Jackson  county,  Alabama,  and  Memphis,  Tennessee.  An 
amendment  was  afterwards  added  to  each  count,  as  follows  : 

"Defendant  is  a  railroad  corporation,  chartered  by  the 
laws  of  Alabama,  Mississippi  ana  Tennessee,  and  its  line  of 
railroad  extends  from  the  city  of  Memphis,  in  Tennessee,  to 
the  town  of  Stevenson  in  Alabama  ;  it  is  a  continuous  line 
of  railroad  from  and  to  each  of  said  places,  through  the 
States  of  Alabama,  Mississippi  and  Tennessee,  and  was, 
at  the  time  plaintiffs  intestate  was  killed,  operated  under 
charters  procured  from  each  of  said  States  identical  in  the 
powers  and  privileges  conferred  on  it,  and  was  a  unit  as  a 
Corporation,  and  had  a  leeal  residence  in  each  of  said  States 
by  which  it  was  chartered,  and  through  which  its  road  runs. 
Plaintiflf  avers  that  his  intestate,  at  tne  time  he  was  killed, 
was  a  citizen  of  Alabama,  and  was  in  the  defendant's  em- 
ployment under  a  contract  which  was  made  in  Alabama ; 
that  he  was  an  engineer  on  one  of  defendant's  locomotives, 
and  the  contract  of  his  employment  made  it  his  duty  to 
serve  the  defendant  as  engineer  in  running  a  locomotive 
from  Tuscumbia,  Alabama,  through  the  State  of  Mississippi, 
to  the  city  of  Memphis,  and  return.  He  avers,  also,  that 
the  statutes  of  Alabama  and  Mississippi,  at  the  time  said 
intestate  was  killed,  giving  him  a  right  of  action  by  reason 
of  the  death  of  his  intestate  and  under  the  circumstances 
above  stated  in  each  count  of  this  complaint,  were  precisely 
the  same  and  alike,  and  in  each  of  said  States  a  right  of 
action  is  given  to  plaintiff,  and  was  given  at  the  time  of  his 
intestate's  death,  for  the  injury  which  caused  it,  the  statutes 
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on  said  subject  being  exactly  alike."  [Here  followed  aver- 
ments that  the  intestate  was  killed  while  in  the  discharge 
of  his  duties  as  engineer,  acting  under  the  orders  of  the 
conductor,  whose  orders  he  was  bound  to  obey  ;  and  that 
the  collision  was  caused  by  the  negligence  of  the  conductor.] 
"For  the  injuries  so  inflicted  the  laws  of  Alabama  and 
Mississippi  each  give  plaintiff  a  right  to  bring  this  suit  as 
administrator,  and  recover  damages  commensurate  with 
said  injury.  He  avers  that  the  statutes  of  Mississippi, 
under  which  this  action  could  have  been  maintained  there, 
are  sections  2078  and  2079  of  the  Eevised  Code  of  Mississippi, 
as  follows :  Section  2078.  'Executors,  administrators  and 
collectors  shall  have  full  power  and  authority  to  commence 
and  prosecute  any  personal  action  whatever,  at  law  or  in 
equity,  which  the  testator  or  intestate  might  have  com- 
menced and  prosecutad;  and  they  shall  also  be  liable  to 
be  sued  in  any  court,  in  any  personal  action  which  might 
have  been  maintained  against  the  deceased.'  Section  2()y9. 
'Executors  and  administrators  shall  have  an  action  for  any 
trespass  done  to  the  person  or  property,  real  or  personal,  of 
their  testator  or  intestate,  against  the  trespasser,  and  re- 
cover reasonable  damages,  in  like  manner  as  their  testator 
or  intestate  would  have  had  if  living;  and  the  money  so 
recovered  shall  be  assets,  and  accounted  for  as  such.'  And 
plaintiff  avers  that,  if  his  intestate  had  not  died  from  the 
injuries  received,  for  which  this  action  is  brought,  he  could 
have  maintained  an  action  against  defendant,  and  recovered 
damages  therefor." 

A  second  amendment  was  added  to  each  count,  as 
follows :  "Plaintiff  avers  that  his  intestate,  at  the  time 
he  was  killed,  was  not  a  fellow-servant  of  the  conductor 
of  the  train,  through  whose  negligence  he  was  killed ;  that 
said  intestate  was  at  the  time  the  engineer  of  the  train, 
and  in  the  performance  of  his  duty  as  such,  and  one  Guerin 
was  the  conductor  thereof,  and  said  intestate  was  subject  to 
his  orders,  and  was  obeying  said  orders  at  the  time  of  his 
death,  and  said  obedience  of  said  orders  caused  his  death  ; 
and  that  under  the  circumstances  causing  his  death,  if 
death  had  not  resulted,  his  intestate  could  have  sued  and 
recovered  damages  commensurate  with  the  injury,  in  the 
courts  of  either  Alabama  or  Mississippi ;  and  death  having 
resulted  therefrom,  plaintiff  is  entitled  to  recover  therefor, 
and  would  be  entitled  to  recover  in  the  courts  of  Missis- 
sippi-" 

The  court  sustained  a  demurrer  to  the  complaint  as 
amended,  and  this  ruling  is  assigned  as  error. 
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J.  B.  Moore,  for  appellant — (1.)  The  complaint  shows 
a  good  cause  of  action  under  the  Alabama  statute.  It  shows 
that  the  intestate's  contract,  in  the  performance  of  which 
he  was  killed,  was  made  with  the  defendent,  a  domestic  cor- 
poration, in  this  State  ;  and  that  the  defendant  was  opera- 
ting, under  several  charters  substantially  the  same,  a  con- 
tinuous line  of  railroad  between  Stevenson,  Alabama,  and 
Memphis,  Tennessee.  The  boundary  line  of  the  State  is 
not  the  limit  of  jurisdiction  in  such  case. — Ala.  G.  S.  Rail- 
road Go,  V.  Thomas,  89  Ala.  294.  (2.)  The  statutes  of 
Mississippi,  under  the  amended  complaint,  authorize  the 
action.  (3.)  At  common  law,  which  is  presumed  to  be 
of  force  in  Mississippi,  if  the  statute  does  not  apply,  an 
action  lies  against  the  employer  for  injuries  received  by  an 
employe  from  the  negligance  of  another  person  in  the 
service,  unless  they  were  fellow-servants ;  and  an  engineer 
is  not  a  fellow-servant  of  the  conductor,  whose  orders  he  is 
bound  to  obey,— Railroad  Go.  v.  Ross,  112  U.  S.  377;  17  Wal- 
lace, 553  ;  11  Wise.  238;  28  Md.  28 ;  Eailway  Accident  Law, 
369 ;  110  Mass.  240 ;  Wood's  Master  &  Servant,  §  425 ; 
Railroad  Go.  v,  Phillips,  64  Miss.  693 ;  Railtoay  Go.  v.  Brad- 
ford, 86  Ala.  579. 

Humes  &  Sheffey,  contra,  cited  JVillis  v.  N.  P.  Railway 
Go.,  48  Amer.  Eep.  401 ;  McCarthy  v.  Railroad  Go.,  26  Amer. 
Eep.  742 ;  Davis  v.  N.  Y.  d  N.  E.  Railroad  Go.,  58  Amer. 
Eep.  138 ;  61  Texas,  432 ;  Athil  v.  Huntington,  14  Amer.  St. 
523;  Woodward  V.  Railroad  Go.,  10  Ohio ^  St.  121;  2  Eorer 
on  Eailroads,  1149-51,  and  cases  ;  136  U.  S.  356  ;  M.  &  C\ 
Railroad  Go.  v.  Alabama,  107  U.  S.  581. 

COLEMAN,  J. — The  averments  of  the  complaint  show 
that  plaintiffs  intestate,  while  acting  in  the  discharge  of 
his  duties  as  an  employe  of  the  defendant  railroad  corpora- 
tion, was  killed  in  a  collision  of  trains  caused  by  the  neg- 
ligence of  the  employer.  The  collision  occurred  in  the 
State  of  Mississippi,  and  the  present  action  to  recover 
damages  for  the  death  of  the  intestate  was  instituted  in 
the  State  of  Alabama.  The  court  below  sustained  a  de- 
murrer to  the  amended  complaint,  and  plaintiff  declining 
to  further  amend,  his  action  was  dismissed. 

We  are  of  opinion  that  the  amendment  added  to  each 
count  of  the  complaints  clearly  avers  three  separate,  dis- 
tinct and  independent  constituents  of  the  defendant's  cor- 
porate character,  one  created  by  the  State  of  Mississippi, 
one  by  the  State  of  Alabama,  one  by  the  State  of  Tennes- 
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see,  and  neither  dependent  npon  the  other  for  existence  or 
authority.  The  averment  that  it  was  "a  unit  as  a  corpora- 
tion," is  a  mere  conclusion  of  the  pleader.  Though  incor- 
porated by  the  same  corporate  name,  owned  by  the  same 
stocl^holders,  invested  with  lil^e  franchises,  and  operated 
under  the  same  management,  so  that  practically  it  is  a 
single  corporation,  legally  speaking  the  corporation  is  com- 

Sose.d  of  three  separate,  independent  legal  entities,  each 
epending  for  its  existence  upon  the  separate  and  inde- 
pendent acts  of  incorporation  by  the  several  States  through 
which  it  passes.  If  the  State  of  liississippi  should  revoke 
and  annul  the  charter  granted  by  that  State,  the  Hkf  emphis 
&  Charleston  Railroad  Company,  as  a  corporation,  would 
still  exist  in  Alabama  and  Tennessee,  but  there  would  be  no 
such  corporation  in  the  State  of  Hkfississippi  Neither  of 
the  three  States  can  give  or  take  away  the  legal  existence 
of  a  corporation  beyond  its  territorial"  boundary.  Within 
the  boundary  of  Alabama,  it  is  a  domestic  corporation, 
beyond  that  it  is  a  foreign  corporation. 

These  general  principles  find  support  in  many  adjudica- 
tions.— Grangers'  Life  dt  Health  Ins.  Co,  v.  Kamper,  83  Ala. 
225;  Memphis  R.  R.  Co.  v.  Alabama,  107  U.  S.  581 ;  Paid  v. 
Viriiinia,  8  Wall.  168,  181 ;  Runhan  v.  Coster,  24  Pet  122 ; 
St  Clair  v.  Cox,  106  U.  S.  350 ;  Nashua  R.  R.  Co.  v.  LoioeU 
R.  R.  Co.,  136  U.  S.  356. 

It  would  seem  to  follow  that  the  tort  complained  of  in 
the  present  case  was  committed  by  a  foreign  corporation, 
and  beyond  the  jurisdiction  of  the  State  of  Alabama.  In 
Rorer  on  Railroads,  vol.  2,  p.  1149,  par.  3,  it  is  said :  "The 
right  given  by  statute  to  the  recovery  of  damages  for  inju- 
ries caused  by  the  wrongful  act  or  negligence  of  a  railroad 
company,  its  employes  and  servants,  is  local  in  the  courts  of 
the  country  or  State  wherein  the  right  is  given  by  the  statute 
and  the  injury  is  incurred."  A  great  many  authorities  are 
cited  by  the  author  to  support  the  text.  See,  also,  Central 
R.  R.  d  Co.  V.  Carr,  76  Ala.  893. 

The  demurrer  was  well  taken  for  another  reason.  We 
think  it  may  be  stated  as  an  established  proposition,  that  if 
the  tort  complained  of  was  not  actionable  in  the  State  where 
it  occurred,  it  will  not  sustain  an  action  in  this  State.     The 

S resent  action  is  purely  statutory.  At  common  law,  where 
eath  resulted  from  the  culpable  negligence  of  a  co-employe, 
under  such  circumstances  as  averred  in  the  complaint,  no 
action  could  be  maintained  against  the  master. — 6a.  Pac.  R. 
R.  Co.  V.  Davis,  92  Ala.  312 ;  Stewart  v.  L.  &  K  R.  R.  Co., 
83  Ala.  493;  L.  dt  N,  R.  R.  Co.  v.  Orr,  91  Ala,  552,    If  there 
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exists  any  statute  in  the  State  of  Mississippi  giving  an  ac- 
tion to  the  administrator  of  a  deceased  employe  against  the 
master  to  recover  damages  for  the  death  of  his  intestate, 
caused  by  the  negligence  of  a  co-employe,  or  any  statute 
substantially  similar  to  what  is  known  as  the  "Employer's 
Act"  in  this  State,  such  statute  ought  to  have  been  set  out 
in  the  complaint.  Sections  2078-2079  of  the  Revised  Code 
of  Mississippi,  copied  in  the  complaint,  do  not  cover  a  case 
like  the  present.  In  the  absence  of  such  an  averment,  we 
must  presume  the  common  law  was  in  force  in  that  State ; 
and  at  common  law  the  present  action  could  not  be  main- 
tained. 

In  either  view,  the  demurrer  was  well  taken  and  properly 
sustained. 

Affirmed. 


Chancellor  v.  Donnell. 

Bill  in  Equity  for  Removal  of  Administratioii  of  Decedents 
Estate,  and  Cancellation  of  Conveyances. 

1.  Cancellation  of  conveyances;  burden  of  proof  as  to  mental  soundness. 
In  a  suit  between  the  several  children  of  a  decedent,  the  complainant 
seeking  the  cancellation  of  certain  conveyances  executed  by  the  de- 
cedent in  his  life-time  to  the  several  defendants,  on  the  ground  that 
he  was  of  unsound  mind  at  the  time  of  their  execution,  the  presump- 
tion being  in  favor  of  sanity,  the  onus  is  on  the  complainant  to  over- 
come it  by  at  least  a  preponderance  of  the  evidence. 

Appeal  from  the  Chancery  Court  of  Dale. 
Heard  before  the  Hon.  John  A.  Foster. 

M.  E.  MiLLiOAN,  for  appellant. 

WALKEE,  J. — ^The  appellant  is  a  daughter  of  Thompson 
Donnell,  deceased.  She  filed  her  bill  in  this  case  for  the 
removal  of  the  administration  of  her  father's  estate  from 
the  Probate  Court  into  the  Chancery  Court,  and  for  the  can- 
cellation of  certain  conveyances  of  land  executed  by  her 
father  to  her  three  brothers  and  her  sister,  who  are  parties 
defendant  to  the  bill.  The  conveyances  are  attacked  on  the 
grounds,  that  when  they  were  made  the  grantor  therein  was 
not  mentally  competent,  and  that  he  was  unduly  influenced 
to  execute  tnem.    The  Chancery  Court,  by  the  decree  which 
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is  appealed  from,  took  jurisdiction  of  the  administration  of 
the  estate  of  Thompson  Donnell,  deceased,  but  refused  to 
disturb  the  conveyances  made  by  him  in  his  life-time  to  his 
children. 

The  decree  was  adverse  to  the  appellant  only  so  far  as  the 
validity  of  the  conveyances  was  sustained.  The  burden 
was  upon  her  to  show  that  the  grantor  in  the  conveyances 
was  mentally  incompetent  at  the  date  of  their  execution. 
The  presumption  of  mental  soundness  must  be  overcome  by 
prooL  The  evidence  is  in  some  conflict  upon  the  question 
of  Thompson  Donnell's  mental  condition  in  December,  1886, 
when  the  deeds  were  made.  He  was  then  an  old  man,  and 
had  had  an  attack  of  sickness  in  the  summer  of  1885.  From 
that  time,  according  to  the  complainant's  contention,  his 
mind  was  impaired,  and  he  was  not,  during  the  year  1886, 
mentally  competent  to  attend  to  ordinary  matters  of  busi- 
ness. The  deiendants,  on  the  other  hand,  oflfered  much  evi- 
dence tending  to  show  that,  while  Mr.  Donnell's  health  was 
not  as  good  as  it  had  been  before  his  sickness  in  1885,  yet 
he  so  far  recovered  that  he  was  able  to  get  about  and  to 
manage  his  affairs  as  intelligently  as  he  did  formerly,  until 
the  Spring  of  1887,  when  he  was  stricken  with  paralysis. 
It  is  conceded  that,  after  the  last  mentioned  attack,  his  men- 
tal faculties  were  seriously  impaired.  No  good  purpose 
would  be  served  by  a  discussion  of  the  voluminous  evidence 
in  the  case.  The  impression  made  by  a  careful  review  of  all 
the  proof  is,  that  when  the  deeds  were  executed  Thompson 
Donnell  was  fully  competent  mentally  to  manage  his  own 
affairs,  and  that  he  executed  the  deeds  voluntarily  and  with 
an  intelligent  comprehension  of  their  import.  We  are  fully 
satisfied  that  it  was  not  shown  by  a  preponderance  of  the 
evidence  that,  at  the  date  of  the  deeds,  the  grantor  was 
mentally  incompetent  to  convey  his  property.  The  charge 
that  the  deeds  were  executed  under  duress  or  undue  influ- 
ence is  unsupported,  and  is  clearly  negatived  by  the  evi- 
dence introduced  by  the  defendants.  We  concur  in  the 
conclusion  of  the  chancellor  that  the  attack  upon  the  deeds 
was  not  sustained.  The  complainant  has  nothing  to  com- 
plain of  in  any  other  feature  of  the  decree. 

Affirmed. 
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Cameron  v.  Cameron. 

Bid  in  Equity  to  enforce  Note  as  charge  against  Estate  of 
De<ieased  Debtor  as  Trustee. 

'  1.  Partial  paymentH  avoiding  bar  of  statute  of  limitations. — A  partial 
payment  on  a  debt,  made  before  the  statutory  bar  is  complete,  pre- 
vents the  statute  from  running  (Code,  4  2628),  without  regard  to  the 
amount  paid ;  but  the  trifling  sums  of  25  cents,  50  cents.  <&c.,  ad- 
vanced by  a  brother  to  his  imbecile  sister  at  intervals  of  several 
months,  will  not  be  regarded  as  partial  payments  on  his  note  for 
$600,  unless  proved  to  have  be^n  made  and  received  as  partial  pay- 
ments. 

2.  Trust  for  person  of  weak  mind,  voluntarily  assumed. — The  relation 
of  voluntary  trustee  and  cestui  que  trusty  as  between  the  maker  of  a 
note  under  seal  and  his  sister,  a  woman  of  weak  understanding,  is  not 
established  by  proof  of  the  facts,  that  on  the  sale  and  distribution  of 
their  father's  estate,  many  years  before,  one  of  the  executors,  another 
brother,  retained  his  sister's  share  of  the  proceeds  in  his  own  hands 
for  her,  she  being  then  a  minor  and  having  no  legal  guardian,  and, 
on  a  subsequent  sale  of  his  property  to  the  maker  of  the  note, 

Sreparatory  to  his  removal  from  the  State,  the  latter  assumed  the 
ebt  as  part  of  the  price  to  be  paid,  and  executed  the  note  payable  to 
the  sister  for  it. 

* ,  3.  Estoppel  against  pleading  statute  of  limitations. — A  brother  being 
indebted  tq  his  imbecile  sister  by  promissory  note  under  seal,  and, 
on  her  request  to  renew  the  contract  before  it  was  barred,  replying 
that  "it  would  never  run  out  of  date ;"  hAd,  that  this  would  not  estop 
his  widow  and  children  from  pleading  the  statute  of  limitations  in 
defense  of  a  suit  to  enforce  payment  of  the  debt,  although  the  sister 
forbore  to  sue  in  reliance  on  it;  because,  as  a  promise  not  to  plead 
the  statute,  it  is  itself  barred  by  the  statute,  and,  as  an  assertion,  it 
is  a  mistake  of  law.  ^ 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  12th  September,  1886, 
by  Martha  Cameron,  against  the  widow  and  cnildren  of  her 
deceased  brother,  Daniel  Cameron ;  and  sought  to  enforee 
payment  of  a  promissory  note  under  seal,  which  said  Dan- 
iel Cameron  had  executed,  payable  to  the  complainant,  out 
of  property  belonging  to  his  estate,  in  the  possession  of  the 
defendants.  The  note  was  for  $600,  was  aated  September 
23d,  1861,  and  payable  one  day  after  date.  The  note  was 
given  under  these  circumstances  :  Daniel  Cameron,  senior, 
the  father  of  said  Martha  and  Daniel  Cameron,  died  in  1848, 
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leaving  eight  children,  and  an  estate  woiith  about  $5,000. 
Two  ol  his  sons  administered  on  the  estate,  and  sold  the 
property  under  an  order  of  court,  the  proceeds  of  sale 
amounting  to  $4,800.  Martha  Cameron  was  then  about  six- 
teen years  of  age,  and  had  no  legal  guardian ;  and  Hugh 
Cameron,  one  of  the  administrators,  assuming  to  act  as  her 
guardian,  or  trustee,  retained  her  share  of  the  proceeds  of 
sale,  1600.  In  1861,  Hugh  Cameron,  being  about  to  remove 
to  Texas,  sold  his  property  to  said  Daniel  Cameron,  who,  in 

Sart  payment  of  the  agreed  price,  assumed  the  debt  to 
[artha  Cameron,  and  thereupon  executed  said  note  for 
1600. 

On  a  former  appeal  in  the  case  (82  Ala.  392,)  this  court 
held  that  the  averments  of  the  bill,  which  are  set  out  in  the 
former  report,  were  not  sufficient  to  show  that  the  note  evi- 
denced a  fiduciary  debt.  The  bill  was  afterwards  amended, 
by  adding  these  allegations  :  "Complainant  further  avers, 
that  said  Daniel  Cameron  received  said  sum  of  $600  from 
said  Hugh  Cameron,  for  the  use  and  benefit  of  the  said 
Martha  Cameron,  under  an  agreement  and  understanding, 
then  had  and  made  between  him  and  the  said  Hugh,  whereby 
the  said  Daniel  agreed  to  receive  and  hold  said  sum,  and 
did  receive  and  hold  the  same,  in  trust  for  the  said  Martha, 
and  to  defray  out  of  the  said  sum  and  the  income  thereof  the 
necessarv  expenses  of  the  said  Martha  while  he  continued 
in  said  fiduciary  relation,  and  at  the  expiration  thereof  to 
paj  her  the  residue  of  said  sum ;  and  complainant  avers  that 
said  trust,  created  as  aforesaid,  continued  from  the  date  of 
said  note  until  the  death  of  said  Daniel  Cameron  in  1884." 

The  facts  of  the  case  relating  to  the  statute  of  limitations, 
which  was  pleaded,  appear  in  the  opinion  of  the  court  and 
the  former  report.  On  final  hearing,  on  pleadings  and  proof, 
the  chancellor  dismissed  the  bill ;  and  his  decree  is  here 
assigned  as  error. 

Wm.  L.  Mabtin,  for  appellants. — (1.)  The  debt  was  one  of 
trust,  and  not  within  the  statute  of  limitations. —  Whetstone 
t\  fVhetMoiie,  75  Ala.  495;  Vincent  v.  Rogers,  30  Ala.  471; 
Bonner  h\  Young,  68  Ala.  35;  2  Perry  on  Trusts,  §§863-4. 
(2.)  The  several  partial  payments  preserve  the  debt  from 
the  bar  of  the  statute  of  limitations.— Code,  §§  2614,  2628  ; 
Minniece  v,  Jeter,  65  Ala.  222 ;  Cameron  v.  Cameron,  82  Ala. 
392;  3  Brick.  Digest,  623,  §  94  (3.)  Daniel  Cameron  hav- 
ing, in  the  year  1867  or  1868,  assured  Martha  Cameron,  in 
response  to  her  request  for  a  new  note,  that  the  note  she  then 
held  was  a  good  note,  and  that  it  would  never  run  out  of 
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date,  and  Martha  Cameron  having  the  right  to  rely  on  such 
assurance,  and  in  fact  relying  on  it  to  the  extent  of  altering 
her  position,  Daniel  Cameron  and  those  claiming  under  him 
are  estopped  from  now  gainsaying  the  truth  of  his  said 
declarations. — Jones  v.  Mcihillips,  82  Ala.  115 ;  AcUer  v.  Pin, 
80  Ala.  351 ;  Levns  v.  Ford,  67  Ala.  147 ;  Warren  v,  Hearne, 
82  Ala.  554;  Gaietf  v.  Wiley,  126  111.  310,  or  9  Amer.  St.  Eep. 
587;  Bigelow  on  Estoppel,  5th  ed.,  572-75;  1  Herm.  Estop. 
§§5-8;  2 /6.  §§  778-9,  953. 

J.  E.  Brown,  contra, 

bTONE,  C.  J.— The  object  of  this  suit  is  to  collect  a 
bill-single,  or  note  under  seal,  executed  September  23,  1861, 
by  Daniel  Cameron,  by  which  he  promised  to  pay  Martha 
damerpn  six  hundred  dollar?  one  day  after  date.  In  No- 
vember, 1862,  there  was  a  payment  made  on  the  note  of  one 
hundred  and  forty-eight  dollars,  which  is  not  denied  by 
either  party.  In  1884,  Daniel  Cameron  died,  leaving  prop- 
erty, real  and  personal,  the  real  estate  being  in  excess  of 
160  acres,  worth,  probably,  more  than  two  thousand  doUars. 
Personal  estate  worth  some  three  hundred  dollars.  He  died 
intestate,  leaving  a  widow  and  several  children.  No  admin- 
istration was  had  on  the  estate,  but  the  widow  and  children 
continued  to  use  and  occupy  the  homestead  and  effects. 
Daniel  and  Martha  Cameron  were  brother  and  sister,  and 
lived  very  near  each  other. 

The  bill  in  the  present  case  was  filed  September  15, 1886, 
by  Martha  Cameron.  She  has  since  died,  and  the  suit  is 
now  in  the  name  of  her  administrator.  The .  widow  and 
heirs-ai-law,  children  of  Daniel  Cameron,  are  made  defend- 
ants. The  object  of  the  bill  is  to  enforce  payment  of  the 
bill-single  out  of  the  estate  left  by  Daniel  Cameron.  Among 
other  defenses  the  statute  of  limitations  of  ten  years  is 
pleaded,  that  being  our  statutory  limitation  on  such  cause 
of  action.— Code,  1886,  §  2614. 

To  forestall  the  defense  of  ten  years  limitation,  the  bill 
charges  that  Daniel  Cameron  made  payments  on  said  sealed 
note  during  each  of  the  years  1869  or  70,  1875,  1876, 1877, 
1878,  1879,  and  1883.  These  alleged  payments  were  very 
small,  never  in  excess  of  two  dollars  in  any  one  year,  an& 
sometimes  as  low  as  twenty-five  cents.  If,  however,  they 
were  made  as  payments  on  the  note,  and,  in  each  case,  before 
the  bar  was  complete,  the  statute  is  no  bar  to  recovery. 
Code,  §  2628.  The  answers  deny  that  any  of  these  alleged 
payments  were  made,  except  the  one  in  1862,  twenty-four 
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years  before  this  suit  was  commenced.  The  note  is  made 
an  exhibit  to  the  bill,  and  purports  to  have  two  credits  upon 
it;  one  of  $148,  dated  November,  1862,  and  the  other  of  25 
cents,  dated  in  March,  1883. 

A  great  deal  of  oral  testimony  was  taken  on  each  side. 
Some  of  it  was  illegal,  and  properly  objected  to  on  that 
account  In  forming  our  conclusions  we  have  disregarded 
all  such  testimony,  but  consider  it  unnecessary  to  specify  it. 
We  think  the  testimony  fails  to  show  that  any  of  the  small 
sums  of  money  which  Daniel  Cameron  let  his  sister  have 
after  1862  were  intended,  or  in  fact  were,  payments  on  the 
bill-single.  We  therefore  hold  that  the  prima  facie  bar  is 
not  obviated  bv  that  line  of  proof. 

It  is  contendfed,  in  the  second  place,  that  the  real  relation 
between  Daniel  Cameron  and  his  sister  was  not  that  of 
debtor  and  creditor,  bat  of  voluntary  trustee  and  ceMui  que 
trust.  Vincent  v.  Rogers,  30Ala.  471,  and  Whetstone  v.  Whetstone^ 
75  Ala.  495,  are  relied  on  in  support  of  this  contention.  We 
find  nothing  in  the  record  to  sustain  this  view.  The  facts 
show  only  a  plain  case  of  debtor  and  creditor. 

There  is  some  testimony  tending  to  show  that,  before  the 
ten  years  expired  after  the  execution  of  the  bill-single,  Mar- 
tha Cameron  asked  her  brother  to  renew  the  contract,  and 
that  he  replied  "it  would  never  run  out  of  date."  It  is  con- 
tended for  appellant  that  this  estops  appellees  from  inter- 
posing the  defense  of  the  statute  of  limitations.  There  are 
several  answers  to  this.  It  was  only  a  promise  not  to  plead 
the  statute  of  limitations,  and  the  statute  runs  against  that 
promise  as  well  as  against  the  bill-single  itself.  We  think 
it  would  inaugurate  a  very  hazardous,  if  not  injurious  prac- 
tice, if  we  were  to  sanction  this  new  and  wide  departure 
from  the  policy  which  dictated  the  statute  of  limitations. 
A  second  reason :  Whether  or  not  the  statute  of  limita- 
tions would  run,  was  a  question  of  law.  Against  such  mis- 
takes, as  a  rule,  there  is  no  redress  in  any  court. — Clark  v. 
Hart,  57  Ala.  390;  15  Amer.  &  Eng.  Encyc.  of  Law,  334; 
2  Pom.  Ea.  §  842.  So,  on  this  aspect  of  the  case,  appellant 
is  in  this  ailemma :  If  we  treat  the  statement  as  a  promise, 
it  is  barred  by  the  statute  of  limitations ;  if  we  regard  it 
as  an  assertion,  it  was  a  mistake  in  law,  and  not  a  ground  of 
recovery. 
Affirmed. 
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DaTis  V.  Badders  &  Britt. 

Action  on  Written  Contract  for  Building  House,  aiul  on  Com- 
mon  Counts  for  Work,  Labor  and  Materials, 

__^^  1.     Submission  of  prnding  suit  to  arbitration;  subsequent  trial  by  court. 

06  8(8  When  a  pending  suit  is  submitted  to  arbitration ,  by  agreement  entered 

140  811  of  record,  and  nothing  is  done  under  the  submission  by  the  next 

- —  term  (Code,  ^  3221  ,  the  court  may,  at  a  subsequent  term,  proceed  and 

r«  aS  ^'■y  ^^®  same,  unless  good  cause  is  shown  for  a  further  continuance. 

*  2.     AttertUion  of  written  contract  by  paro/.— Under  a  written  contract 

by  which  plaintiffs  undertook  to  build  a  house  for  defendant  according 
to  certain  specifications,  and  at  a  specified  price,  containing  a  stipula- 
tion that  "no  new  work  done  on  the  premises  shall  be  considered  as 
extra,  unless  a  separate  estimate  in  waiting  for  the  same,  before  its 
commencement,  shall  have  been  submitted  by  the  contractor  to  the 
proprietor,  and  his  signature  obtained  thereto ;''  the  parties  may,  by 
mutual  assent  given  verbally,  make  changes  and  alterations  in  the 
plan  as  the  work  progresses ;  and  the  work  being  done  as  thus  agreed 
on,  a  recovery  may  be  had  for  it,  either  at  the  price  agreed  on,  if  any, 
or  its  value,  without  proof  of  any  written  estimate  as  required  by  the 
original  contract. 

3  Acceptance  of  work  done  under  nppcial  contract. — Under  a  count  on 
a  special  written  contract  for  building  a  house,  a  recovery  can  not  be 
had  without  proof  of  full  performance  according  to  its  terms ;  but  a 
recovery  may  be  had  under  the  common  count  for  work,  labor  and 
materials,  on  proof  that  defendant  moved  into  the  house  before  com- 
pletion, continued  to  occupy  it  after  the  contractor  quit  working  on 
it,  and  that  it  was  of  benefit  to  him. 

4.  Complniftt;  averment  of  performance. — In  a  count  on  a  special 
written  contract  for  building  a  house,  to  recover  the  balance  due,  an 
averment  that  plaintiffs  '*have  complied  with  all  the  provisions  of  the 
contract  on  their  part,  and  erected  said  building  according  to  said 
contract,"  is  a  sufficient  averment  of  performance  (Code,  p  791,  Form 
No.  0) ;  and  it  is  unnecessary  to  further  aver  that  plaintiff  procured 
and  furnished  the  certificate  of  the  architect  that  the  work  was  com- 
pleted according  to  the  terms  of  the  contract,  as  required  by  one  o^ 
its  provisions. 

5.  Production  of  architect's  ceHificate;  recovery  under  special  and  com-, 
mon  counts.— When  the  contract  requires  that  the  plaintiff,  claiming 
the  last  installment  of  the  agreed  price,  shall  procure  the  architect'^ 
certificate  as  to  the  full  and  proper  completion  of  the  house,  or  other 
work  to  be  done,  it  may  be  that  a  recovery  can  not  be  had  under  a 
special  count  on  the  contract,  without  proof  that  the  certificate  was 
procured,  or  that  it  was  obstinately  or  unreasonably  withheld ;  but  a 
recovery  may  be  had  under  the  common  counts,  for  work  and  labor 
done  and  materials  furnished,  on  proof  of  its  acceptance  and  its 
value,  without  regard  to  the  architect's  certificate. 

6.  Charge  as  to  construction  of  writing.—Jt  is  the  duty  of  the  court 
to  construe  a  written  instrument,  and  a  charge  asked  which  submits 
its  construction  to  the  jury  is  properly  refused. 
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7.  Pr^ftumption  in  favor  of  ruling  of  primary  court  refusing  charge 
asked.— When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence,  the  appellate  court  will  presume  that  there  was  evidence 
which  justified  the  refusal  of  a  charge  asked,  if  any  state  of  proof 
would  have  justified  its  refusal. 

8.  Dnmnges  for  rlelny  in  completion  of  work  — In  an  action  on  a  con- 
tract for  the  building  of  a  house,  or  the  performance  of  other  work, 
the  defendant  can  not  claim  damages  for  delay  in  the  completion  of 
the  work,  when  the  evidence  shows  that,  by  consent,  changes  were 
made  in  the  plans  and  specifications  after  the  commencement  of  the 
work,  which  required  a  longer  time  for  its  completion. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  T.  E.  Matthews,  Esq.,  as  special  judge. 

This  action  was  brought  by  Badders  &  Britt,  suing  as 
partners,  against  W.  A.  Davis  and  wife,  and  was  commenced 
on  the  6th  July,  1888.  The  original  complaint  contained  a 
single  count,  claiming  $560  for  work  and  labor  done  and 
materials  furnished  by  plaintiflfs  in  building  a  house  for  de- 
fendants, and  asserting  a  statutory  lien  on  the  property  for 
the  amount  due.  At  the  August  term,  1888,  an  order  was 
entered  submitting  the  cause  to  arbitration ;  and  an  appeal 
was  taken  to  this  court  from  the  proceedings  had  at  the  next 
term,  on  motion  to  have  the  award  of  the  arbitrators  entered 
up  as  the  judgment  of  the  court — 88  Ala.  367.  At  the  Jan- 
uary term,  1891,  "the  defendants  moved  the  court  to  refer 
the  cause  back  to  the  arbitrators  under  said  order  of  the 
court,"  setting  it  out,  "for  decision  in  accordance  with  the 
decision  of  the  Supreme  Court  on  the  former  appeal ;  which 
motion  was  overruled,  and  defendant  duly  excepted."  There 
is  no  further  reference  to  the  former  proceedings,  nor  are 
they  set  out  in  the  present  transcript. 

The  plaintiflfs  then  amended  their  complaint  by  adding 
three  more  counts,  numbered  2,  3  and  4,  respectively.  The 
2d  count  claimed  $560  as  the  balance  due  plaintiflTs  under  a 
special  contract  for  the  building  of  the  house,  at  the  agreed 
price  of  $3,000 ;  and  averred  that  plaintiflfs  "have  complied 
with  all  the  provisions  of  said  contract  on  their  part,  and 
erected  said  building  according  to  their  said  contract,  but 
defendants  have  failed  to  comply"  by  not  paying  the  balance 
due.  The  3d  count  claimed  $560,  "balance  due  for  extra 
work  done  and  materials  furnished  in  constructing  said 
building,  which  was  outside  of  said  contract,  and  for  which 
defendants  agreed  to  pay  plaintiflfs  while  said  building  was 
in  course  of  erection,  and  after  said  written  contract  had 
been  made  and  signed."  The  4th  count  was  founded  on  the 
written  contract,  setting  it  out  in  full,  alleging  performance 
on  their  part  as  in  the  second  count,  and  claiming  $560  as 
the  balance  due. 
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The  contract,  as  set  out  in  the  complaint,  and  offered  in 
evidence  on  the  trial,  was  dated  July  29th,  1887,  and  stipu- 
lated that  the  work  was  to  be  done  according  to  plans  and 
specifications  furnished  ty  Chisolm  &  Green,  architects, 
"and  in  a  perfectly  thorough  and  workmanlike  manner ;" 
that  the  building  was  to  be  completed  by  the  1st  November, 
1887 ;  that  the  agreed  price,  $3,000,  was  to  be  paid  in  speci- 
fied installments  as  the  work  progressed,  the  last  installment 
($700)  to  be  paid  "when  the  building  is  complete,  and  when 
all  the  drawings  and  specifications  have  been  returned  to 
Chisolm  &  Green,  architects ;  provided,  that  in  case  of  the 
final  payment  a  certificate  shall  be  obtained  from  and  signed 
by  said  Chisolm  &  Green,  architects,  to  the  effect  that  the 
work  [is]  done  in  strict  accordance  with  the  drawings  and 
specifications,  and  that  they  consider  the  payment  properly 
due."  The  contract  contained,  also,  these  provisions: 
(3.)  "Should  the  proprietor,  at  any  time  during  the  progress 
of  said  work,  require  any  alterations  of,  deviations  from, 
additions  to,  or  omissions  in  the  contract,  he  shall  have  the 
right  and  power  to  make  such  change  or  changes,  and  the 
same  shall  in  no  wise  injuriously  affect  or  make  void  the 
contract ;  but  the  difference  for  work  omitted  shall  be  de- 
ducted from  the  amount  of  the  contract,  by  a  fair  and 
reasonable  valuation,  and  for  additional  work  required  in 
alterations  the  amount  based  upon  the  same  prices  at  which 
the  contract  is  taken  shall  be  agreed  upon  before  com- 
mencing additions,  as  provided  and  hereinafter  set  forth  in 
article  6 ;  and  such  agreement  shall  also  state  the  extension 
of  time,  if  any,  which  is  to  be  granted  by  reason  thereof." 
(6.)  "No  new  work  of  any  description  done  on  the  premises, 
or  any  work  of  any  kind  whatever,  shall  be  considered  as 
extra,  unless  a  separate  estimate  in  writing  for  the  same, 
before  its  commencement,  shall  have  been  submitted  by  the 
contractors  to  the  proprietor,  and  his  signature  thereto  ob- 
tained ;  and  the  contractors  shall  demand  payment  for  such 
work  immediately  it  is  done." 

The  defendants  demurred  to  the  4th  count  of  the  com- 
plaint as  amended,  (1)  because  it  did  not  allege  that  the 
plaintiffs  had  obtained  the  certificate  of  the  architects, 
which  was  necessarv  before  the  last  installment  of  the 
agreed  price  could  t)e  demanded;  (2)  because  it  was  not 
averred  that  the  work  was  done  according  to  the  plans  and 
specifications  furnished  by  the  architects,  under  their  per- 
sonal supervision,  and  to  their  satisfaction,  as  required  by 
the  terms  of  the  written  contract.  The  court  overruled  this 
demurrer,  and  the  defendants  then  pleaded  to  the  entire 
Vol.  »5. 
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complaint,  (1)  not  indebted;  (2)  payment;  (3)  set-off;  (4)  re- 
coupment, (1)  $300  on  account  of  the  imperfect  and  defective 
workmanship  and  materials,  and  (2)  $164  as  damages  for 
delay  in  the  failure  to  complete  the  house  within  the  time 
specified  in  the  contract ;  (5)  that  plaintiffs  have  never  pro- 
cured the  certificate  of  the  architects  as  to  the  proper  com- 
pletion of  the  work.  They  also  pleaded  to  the  2d  count, 
(6)  that  plaintiffs  have  never  procured  the  certificate  of  the 
architects  as  to  the  proper  completion  of  the  work,  and  (7),  to 
the  3d  count,  that  no  estimate  in  writing  for  any  extra  work 
was  ever  submitted  to  and  signed  by  the  defendants,  as  re- 
quired by  the  written  contract,  and  denied  that  they  ever 
ordered  any  extra  work,  or  promised  to  pay  for  any. 

The  plaintiffs  demurred  to  the  4th  and  5th  pleas,  but  their 
demurrer  was  overruled;  and  they  then  replied  to  said 
pleas,  (1)  that  they  had  several  times  demanded  the  certifi- 
cate, and  the  architects  refused  to  give  it  without  any  just 
cause ;  (2)  that  the  defendants  have  accepted  the  work  and 
materials,  and  are  now  in  the  enjoyment  of  the  same; 
(3)  that  the  written  contract  was  varied  by  subsequent  agree- 
ment between  the  parties,  so  as  to  require  a  greater  amount 
of  work  and  materials,  and  a  longer  time  for  the  completion 
of  the  work ;  (4)  that  the  written  contract  was  waived  by  a 
subsequent  parol  agreement,  which  required  a  greater 
amount  of  work  and  a  longer  time  for  its  completion.  Ad- 
ditional replications  to  these  pleas  were,  (1)  that  defendants 
have  accepted  the  work  and  materials,  and  are  now  in  the 
enjoyment  of  the  same ;  (2)  that  the  written  contract  was 
varied  and  modified  by  a  subsequent  agreement  between  the 
parties,  which  required  a  greater  amount  of  work  and  ma- 
terials, "and  said  written  contract  was  thereby  waived." 
The  defendants,  "by  way  of  rejoinder  to  the  2d  replication 
to  their  5th  plea,  and  the  1st  replication  to  their  4th  and 
5th  pleas,  say,  that  they  have  never  accepted  said  work, 
labor  and  materials  so  done  and  furnished  by  plaintiffs,  ex- 
cept by  moving  into  said  house,  which  was  constructed  on 
defendants'  land,  before  plaintiffs  claimed  to  have  completed 
the  same,  and  they  still  occupy  said  building  as  a  matter  of 
necessity,  the  same  being  on  their  land."  The  plaintiffs  de- 
murred to  this  rejoinder,  and  their  demurrer  was  sustained ; 
and  the  cause  was  then  tried,  as  the  judgment-entry  recites, 
"on  issue  joined  as  shown  by  the  pleadings." 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
plaintiffs'  evidence  tended  to  show  that  they  had  substan- 
tially complied  with  said  written  contract,  which  was  read 
in  evidence  by  them,  aud  that  they  had  done  extra  work  at 
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the  instance  of  the  defendant,  and  for  which,  after  the  exe- 
cution of  said  written  contract,  before  said  extra  work  was 
done,  he  agreed  to  pay  plaintiffs,  amounting  to  $164  in  value. 
Plaintiffs'  evidence  showed  that  the  work  on  said  house  was 
not  completed  until  about  January  21st,  1888;  that  de- 
fendant moved  into  the  house,  with  their  permission,  in  De- 
cember, 1887,  when  only  two  rooms  were  finished,  and  still 
occupies  said  house  as  a  residence ;  that  said  house,  as  com- 
pleted  by  them,  was  worth  from  $3,100  to  $3,300,  and  that 
all  of  said  amount  had  been  paid  except  about  $540. 
Plaintiffs  evidence  further  tended  to  show  that  they  were 
entitled  to  the  certificate  of  said  architects,  Chisolm  &  Green, 
but  it  was  wrongfully  and  capriciously  withheld  from  them 
by  said  architects ;  also,  that  after  said  written  contract  was 
entered  into,  there  was  a  subse(j[uent  parol  contract  between 
plaintiffs  and  defendant,  by  which  the  plans  and  specifica- 
tions for  the  construction  of  said  house  were  required  to  be 
altered,  and  that  extra  work  was  to  be  done  on  said  house, 
for  the  doing  of  which  it  would  take  more  time  to  complete 
said  building  than  was  provided  for  in  said  written  contract, 
and  that  said  plans  and  specifications  were  altered,  and 
extra  work  done.  The  defendant's  evidence  tended  to  show 
that  plaintiffs  had  not  complied  with  the  contract  in  the 
construction  of  the  house ;  that  much  of  the  work  was  badly 
done ;  that  inferior  materials  were  used ;  and  that  plaintiff 
had  departed  from  the  plans  and  specifications  without  au- 
thority, and  had  abandoned  the  work  without  completing  it 
It  was  further  shown  by  the  defendant  that  plaintiffs  had 
never  obtained  the  certificate  of  said  architects,  as  required 
by  said  contract,  and  his  evidence  further  tended  to  show 
that  they  were  not  entitled  to  it.  Defendant  denied  that  he 
had  ever  agreed  to  pay  for  anything  extra,  except  to  the 
amount  of  $56  in  value,  and  that  he  had  ever  accepted  said 
work  as  completed,  or  as  a  performance  of  the  contract 
He  admitted  that  he  had  moved  into  the  house,  by  per- 
mission of  plaintiffs,  on  the  13th  December,  1887,  when  only 
two  rooms  were  finished,  and  had  since  occupied  it  as  a 
family  residence.  It  was  further  shown  that  plaintiffs  had 
continued  to  work  on  said  house  until  January  21st,  1888. 
Defendant  claimed  to  have  overpaid  plaintiffs  $200.30  more 
than  the  house  is  worth,  after  deducting  for  work  omitted 
and  defective,  and  damages  for  delay  in  construction." 

"The  court  then  charged  the  jury,  ex  mero  motUy  among 
other  things,  as  follows :  *If  the  plaintiffs  did  not  comply 
with  the  original  contract  sued  on  in  this  case,  they  are  not 
entitled  to  recover  upon  it  for  the   work  done  under  it, 
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unless  you  find  from  the  evidence  that  a  departure  from  the 
original  plan  and  specifications  was  agreed  on  between  the 

J)arties  before  it  was  made,  and  the  work  as  done  was  per- 
ormed  in  lieu  of  that  originally  contemplated ;  but  it  does 
not  necessarily  follow  that  plaintiffs  in  this  action  would 
not  be  entitled  to  recover  for  such  work.  If  the  plaintiffs 
did  the  amount  of  work  they  had  agreed  to  do  under  the 
contract,  and  it  was  of  value  to,  and  accepted  by  defendants, 
although  it  may  not  have  been  done  in  strict  compliance 
with  the  original  plan  and  specifications,  you  may  neverthe- 
less, under  the  principles  I  have  submitted  to  you,  find  that 
plaintiffs  are  entitled  to  recover,  under  the  common  counts 
of  complaint,  whatever  the  evidence  shows  the  work  which 
was  done  under  the  contract  is  reasonably  worth,  or  rather 
the  contract  price  for  the  work,  less  the  difference  in  value 
of  the  work  as  done  and  what  it  would  have  been  worth  had 
it  been  done  in  compliance  with  the  contract ;  but,  in  no 
event  would  they  be  entitled  to  recover  more  than  the  con- 
tract price,  although  the  work  so  done  may  be  of  greater 
value  than  was  paid  for  it  under  the  contract.  To  allow 
plaintiffs  to  recover  what  the  work  was  reasonably  worth, 
regardless  of  the  contract  price  for  the  work  they  were  to 
do,  might  not  be  any  punishment  to  them  for  a  violation  of 
the  contract,  if  you  nnd  from  the  evidence  that  they  vio- 
lated it." 

The  defendants  excepted  to  this  charge,  and  also  to  the 
refusal  of  each  of  the  following  charges,  which  were  asked 
in  writing : 

(1.)  "If  the  jury  believe  from  the  evidence  that  the  con- 
tract between  plaintiffs  and  defendant  was  for  the  erection 
of  a  building  upon  the  land  of  defendant,  and  that  perform- 
ance of  the  terms  of  the  contract  was  to  precede  payment, 
and  was  the  condition  thereof,  and  that  plaintiffs  have  sub- 
stantially failed  on  their  part  to  perform  the  contract,  then 
f)laintiffs  can  not  recover  in  this  action,  notwithstanding  de- 
endant  has  chosen  to  occupy  and  enjoy  the  building." 

(2.)  "If  the  jury  believe  from  the  evidence  that  tne  final 
payment  of  the  contract  price  of  the  building  depended 
upon  the  plaintiffs  obtaining  the  architects'  certificate  that 
the  work  and  building  was  completed  according  to  the  con- 
tract, then  plaintiffs  can  not  recover  in  this  action  unless 
they  show  such  certificate,  or  such  facts  are  shown  by  the 
evidence  as  to  convince  the  jury  that  such  certificate  is  ob- 
stinately or  unreasonably  withheld." 

(3.)     "If  the  jury  believe  from  the  evidence   that  said 
building  was  not  completed  according  to  the  contract,  in  a 
23 
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workmanlike  maimer,  and  that  the  last  payment  of  seven 
hundred  dollars  was  only  to  be  made  on  the  certificate  of 
the  architects,  and  such  certificate  is  withheld  because  of 
the  failure  to  complete  the  building  in  a  workmanlike  man- 
ner and  according  to  the  contract,  then  said  certificate  is  not 
obstinately,  unreasonably,  or  unjustly  withheld,  and  without 
such  certificate  plaintiff's  can  not  recover  as  to  the  last  pay- 
ment of  seven  hundred  dollars." 

(4)  "All  persons  entering  into  contracts  are  bound  by 
the  terms  of  the  contract,  and  such  contract  is  the  law 
of  the  particular  case ;  and  if  the  plaintiffs  in  this  case 
agreed  to  do  the  work  strictly  in  accordance  with  the  plans 
and  specifications  in  said  contract,  then  they  are  bound  to 
comply  with  the  requirements  of  such  plans  and  specifica- 
tions strictly;  and  unless  the  jury  is  satisfied  that  said 
plaintiffs  have  complied,  then  they  can  not  recover  without 
showing  to  the  satisfaction  of  the  jury  that  such  failure  to 
comply  on  plaintiffs'  part  has  been  expressly  or  impliedly 
waived  by  the  defendant" 

(5.)  "The  terms  of  all  contracts,  unless  waived,  must  be 
strictly  complied  with,  before  any  party  thereto  can  have  a 
right  of  action  thereon ;  and  the  contract  in  this  case  stipu- 
lating that  *  no  new  work  of  any  description  done  on  the 
premises,  or  any  work  of  any  kind  whatsoever,  shall  be  con- 
sidered extra,  unless  a  separate  estimate  in  writing  for  the 
same,  before  its  commencement,  shall  have  been  submitted 
hj  the  contractors  to  the  proprietor,  and  his  signature  ob- 
tained thereto ; '  then  no  charge  for  extra  work  under  the 
contract  in  this  case  can  be  made,  or  judgment  recovered 
therefor,  unless  said  stipulation  in  said  contract  has  been 
complied  with  by  the  contractor,  or  the  same  has  been  ex- 
pressly waived  or  impliedly  by  the  proprietor,  the  defendant 
in  this  cause." 

(6.)  "The  inere  fact  that  part  performance  of  the  con- 
tract has  been  beneficial  to  the  defendant,  is  not  enough  to 
render  the  party  benefitted  liable  to  pay  for  the  advantage. 
It  must  appear  from  the  evidence  that  he  has  taken  the 
benefit  under  circumstances  suflScient  to  raise  an  implied 
promise  to  pay  for  the  work  done,  notwithstanding  the  non- 
performance of  the  special  contract.  Therefore,  in  a  case 
of  building  on  land,  under  a  contract  which  the  builder  fails 
to  complete,  or  which  he  completes  in  a  manner  not  con- 
forming to  the  contract,  so  that  the  owner  can  not  be  charged 
with  the  contract  price,  the  mere  fact  of  the  building  remain- 
ing on  the  land,  and  the  owner  moving  into  and  taxing  pos- 
Qe^sion  of  it,  and  enjoying  the  fruits  of  the  labor,  is  not  such 
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an  acceptance  as  will  alone  imply  a  promise  to  pay  for  it ; 
and  witnont  more,  plaintiflFs  can  not  recover  on  the  common 
counts  in  the  complaint  in  this  action." 

(7.)  "If  the  jury  believe  from  the  evidence  that  the  last 
payment  of  seven  hundred  dollars  depended  upon  the  cer- 
tificate of  Chisolm  &  Green,  the  architects,  that  the  work 
was  completed  in  accordance  with  the  drawings,  plans  and 
specifications,  and  that  such  certificate  has  not  been  ob- 
tained, nor  unjustly,  unreasonably,  or  coUusively  withheld, 
and  they  further  And  that  defendant  has  paid  on  said  con- 
tract twenty-six  hundred  dollars  on  the  contract  price  of 
three  thousand  dollars,  and  they  further  find  that  plaintiffis 
have  done  extra  work  for  which  defendant  is  bound  to  pay 
under  the  stipulations  of  the  contract,  then  the  defendant 
is  entitled  to  offset  such  amount  of  extra  work  with  the 
three  hundred  dollars  overpaid  to  such  contractors  under 
said  contract." 

(8.)  "The  plaintiffs  are  not  entitled  to  recover  on  the 
common  counts  in  this  case,  unless  the  jury  believe  from  all 
the  evidence  that  defendants  accepted  the  work,  and  went 
into  possession,  and  occupied  and  used  the  same,  under  such 
circumstances  as  will  amount  to  an  express  or  implied  waiver 
of  the  failure  upon  the  part  of  plaintiffs  to  perform  said 
contract,  and  the  mere  fact  of  moving  in  and  occupying  the 
house,  alone,  is  not  sufficient  to  amount  to  an  express  or 
implied  waiver." 

(12.)  "If  the  evidence  shows  that  the  plaintiff  asked  no 
further  time  to  do  extra  work,  defendant  is  entitled  to  rea- 
sonable damages  for  delay  after  November  first,  the  time  of 
completion  as  provided  in  contract" 

(14)  "The  burden  of  proof  is  on  the  plaintiffs  to  show 
performance  of  their  contract,  or  a  waiver  oy  the  defendant 
m  this  case." 

(16.)  "The  use  of  a  building  which  has  been  partially 
erected,  though  for  the  purpose  for  which  it  was  intended, 
is  not  an  acceptance  of  the  work,  or  any  part  thereof;  the 
duty  to  pass  upon  the  work  does  not  arise  until  its  comple- 
tion." 

(18.)  "A  special  contract  for  work  must  prevail,  unless  a 
departure  from  it  has  been  so  general  as  to  render  it  impos- 
sible to  connect  the  contract  with  the  work." 

(19.)  "When  a  building  is  in  process  of  construction 
under  a  special  contract,  and  additions  and  alterations  are 
to  be  maae,  the  original  contract  is  held  to  exist  and  be 
binding  as  far  as  it  can  be  followed." 

The  rulings  on  the  pleadings,  the  charge  given,  and  the 
refusal  of  the  charges  asked,  are  assigned  as  error. 
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Blackwell  &  Keith,  for  appellants. — (1.)  The  court  had 
no  power  to  proceed  with  the  trial  of  the  case,  while  the 
order  submitting  it  to  arbitration  was  unrevoked. — 1  Am.  & 
Eng.  Encyc.  Law,  665.  (2.)  The  demurrer  to  the  4th  count  of 
the  complaint  ought  to  have  been  sustained. — Smith  v.  Briggs, 
3  Denio,  73 ;  D.  &  H,  Caiud  Co,  v.  Cool  Co.,  50  N.  T.  265 ; 
Butler  V.  Tticker,  24  Wend.  447;  Smith  v,  Brady,  17  N.  T. 
173;  Wyckoff  V.  Meyers,  44  N.  T.  143;  Wangler  v.  Swift, 
90  N.  T.  38.  (3.)  The  demurrer  to  the  reioinder  should 
have  been  overruled. — Smith  v.  Brady,  17  N.  Y.  173 ;  Bozarth 
V.  Dudley,  43  Amer.  Bep.  373;  72  Amer.  Dec.  442.  (4.)  The 
6th  charge  asked  was  correct,  and  it  ought  to  have  been 
given. — Hartupee  v.  Pittsburgh,  97  Penn.  Si  107;  Smith  v, 
Brady,  17  N.  Y.  173 ;  Reed  v.  Board,  &c.,  3  Keyes,  N.  Y.  105 ; 
Yeaies  v,  BaUentine,  56  Mo.  530;  Haysler  v.  Oioen,  61  Mo.  270 ; 
88  Mo.  285.  That  the  8th  charge  asked  for  should  have 
been  given,  see  Bozarth  v.  Dudley,  43  Am.  Bep.  373 ;  72  Am. 
Dec.  442.  That  the  16th  charge  should  have  been  given,  see 
Yeates  v.  Ballentine,  56  Mo.  530 ;  Haysler  v.  Owen,  61  Mo. 
270.  As  to  the  correctness  of  the  18th  charge,  see  Hummer 
V.  Lockwood,  3  G.  Greene,  Iowa,  90;  and  as  to  the  19th,  see 
MeKinney  v.  Springer,  3  Ind.  59. 

Brothers,  Willett  &  Willeti\  contra. — (1.)  Nothing 
having  been  done  under  the  submission  for  more  than  two 
terms,  so  far  as  the  record  shows,  it  was  the  duty  of  the 
court  to  proceed  with  the  trial  of  the  case,  unless  good 
cause  was  shown  for  a  continuance. — Code,  §  3221 ;  Bozeman 
V.  Gilbert,  1  Ala.  90;  Sto7ie  v.  Dennis,  3  Porter,  231 ;  Joiiesv. 
Harris,  59  Miss.  214.  A  revocation  of  the  submission  is  to 
be  presumed  in  such  case. —  Wilson  v.  Cross,  7  Watts,  495 ; 
2  Wend.  494;  47  Barb.  624;  Woodbury  v.  Proctor,  9  Gray, 
Mass.  18 ;  Kimball  v.  Gilman,  60  N.  H.  54 ;  1  Am.  &Eng.  Encyc 
Law,  666.  (2.)  Although  the  house  may  not  have  been 
built  and  completed  a'ccording  to  the  terms  of  the  contract, 
yet  the  plaintiffs  were  entitled  to  recover  under  the  common 
counts  for  work,  labor  and  materials  performed  and  fur- 
nished, if  the  house  was  accepted  by  the  defendant,  or  was 
of  substantial  benefit  to  him. — Thomas  &  Trott  v.  EUis  dt 
Co.,  4  Ala.  108;  Merriwether  v.  I'ayhr,  15  Ala.  575 ;  Bell  v. 
Teague,  85  Ala.  211;  Hutchinson  v.  McCollum,  23  Ala.  622; 
2  Greenl.  Ev.,  §  104,  Bedfield's  edition;  EUiott  v.  Caldivdl, 
Lawyer's  An.  Bep.,  Oct.  14,  1890;  Handley  v.  Walker,  lb., 
July  23, 1890 ;  Wood's  Mayne  on  Damages,  302,  note  1.  The 
rule  for  estimating  the  damages  in  such  cases,  or  amount  of 
recovery,  is  laid  down  in  Crookshank  v.  Miller,  2  G.  Greene, 

VoL  96. 


Digitized  by 


Google 


1891.]  OF  ALABAMA.  357 

[Davis  V.  Badders  &  Britt.] 

Iowa,  257;  Newman  v.  McGregor,  5  Ohio,  357;  Haywood  v. 
Lexmard,  2  Pick.  181 ;  Livingflale  v.  Livingston,  10  John.  N. 
T.  36;  Harris  v.  Bernard,  4  E.  D.  Smith,  N.  T.  195;  Smith 
V.  Proprietors,  8  Pick.  177 ;  Bassett  v.  Sanborn,  9  Cxish.  Mass. 
58 ;  KeUy  v.  Bradford,  33  Verm.  35 ;  7  East,  479 ;  2  C,  M.  & 
R  547.  (3.)  These  authorities  show,  also,  that  the  produc- 
tion of  the  architects'  certificate  was  not  necessary  to  estab- 
lish a  right  of  recovery  under  the  common  counts ;  nor  was 
it  necessary  under  the  special  counts,  if  shown  to  have  been 
capriciously  withheld  by  them.  (4.)  The  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence  adduced  on  the 
trial,  and  this  court  will  make  all  necessary  presumptions  in 
favor  of  the  correctness  of  the  rulings  of  tne  court  below. 
McLemore  v.  Nuckolls,  37  Ala.  662. 

CLOPTON,  J.— On  August  24,  1888,  the  Circuit  Court, 
in  which  the  suit  was  originally  instituted,  made  the  follow- 
ing entrj^ :  "Came  the  parties  by  attorne;^s,  and  by  a^ee- 
ment  this  cause  is  submitted  to  the  arbitration  of  M.  J. 
Miller  and  J.  B.  Goodwin,  and  they  to  call  in  a  third  man, 
whose  award,  when  made  according  to  law,  to  be  made  the 
judgment  of  this  court  in  this  case."  When  the  case  was 
called  for  trial  in  the  City  Court,  to  which  it  had  been 
transferred  under  the  statute,  at  the  January  term,  1891, 
defendants  moved  to  refer  it  to  the  arbitrators  under  the 
order  of  the  Circuit  Court.  The  motion  was  overruled,  and 
the  City  Court  proceeded  to  try  and  determine  the  cause. 

Section  3221  of  the  Code  declares  :  "It  is  the  duty  of 
all  courts  to  encourage  the  settlement  of  controversies 
pending  before  them,  by  a  reference  thereof  to  arbitrators, 
chosen  oy  the  parties  or  their  attorneys  ;  and  on  motion  of 
the  parties  must  make  such  order,  and  continue  the  cause 
for  award ;  but  such  continuance  must  not  extend  beyond 
one  term,  unless  for  good  cause  shown,  or  by  consent." 
While  it  is  made  the  duty  of  the  court,  in  pursuance  of  the 
legislative  policy  declared  in  the  statute,  to  make  an  order 
of  reference  on  motion  of  the  parties,  such  order  does  not, 
under  the  statute,  oust  the  court  of  jurisdiction  of  the  case. 
It  remains  pending  in  court,  subject  to  be  called  at  each 
succeeding  term  for  trial.  The  suspension  for  award  is  not 
indefinite.  The  statute  places  a  limitation  upon  the  dis- 
cretion of  the  court  as  to  continuing  the  cause :  the  con- 
tinuance must  not  extend  beyond  one  term,  unless  good 
cause  be  shown,  or  the  parties  consent.  So  far  as  the 
present  record  discloses,  and  we  can  look  no  further,  no 
action  was  taken  in  execution  of  the  order  of  reference, 
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either  by  the  arbitrators  or  by  the  parties  ;  and  no  cause 
shown  when  the  case  was  called  for  trial,  why  it  should 
longer  be  continued  for  award.  •  Several  terms  having 
elapsed  since  the  order  of  reference,  and  no  award  made, 
nor  cause  shown  for  a  further  continuance,  it  became  the 
duty  of  the  court,  unless  the  parties  consented  to  a  further 
continuance,  to  disregard  the  order  of  reference,  and  proceed 
with  the  trial  of  the  case. — Shelby  Iron  Co,  v.  Cobb,  55  Ala.  636. 

The  complaint  contains  several  counts — one  on  a  special 
contract  for  the  erection  of  a  dwelling-house,  a  common 
count  for  materials  furnished  and  work  and  labor  done,  and 
a  count  for  extra  materials  and  extra  work.  The  special 
contract  contains  a  provision,  that  "no  new  work  of  any 
description  done  on  tne  premises,  or  work  of  any  kind  what- 
soever, shall  be  considered  as  extra,  unless  a  separate  esti- 
mate in  writing  for  the  same,  before  its  commencement, 
shall  have  been  submitted  by  the  contractors  to  the  proprie- 
tor, and  his  signature  obtained  thereto."  On  the  former 
appeal  in  the  case  (88  Ala.  367),  this  clause  of  the  contract 
was  construed.  It  was  then  held,  that  if  no  estimate 
in  writing  for  the  extra  materials  and  work  was  submitted 
to  defendant,  and  his  signature  thereto  obtained,  and  no 
promise  to  paj  for  the  same,  no  recovery  could  be  had 
therefor ;  but,  if,  during  the  progress  of  the  work,  altera- 
tions in  the  plan  were  made  by  mutual  assent,  and  defendant 
promised  to  pay  for  the  extra  work  required  by  the  altera- 
tions, plaintiffs,  if  such  work  was  worth  more,  considering 
materials  and  workmanship,  than  the  work  for  which  it  was 
substituted,  are  entitled  to  recover  the  difference,  although 
no  written  estimate  was  submitted  and  si^ed.  The  count 
contains  an  averment  that,  while  the  building  was  in  course 
of  erection,  defendant  promised  to  pay  for  the  extra  work  and 
materials,  and  there  is  evidence  tending  to  show  such 
promise.  Charge  5,  requested  by  defendants,  ignores  the 
effect  of  this  evidence,  and  excludes  it  from  the  considera- 
tion of  the  jury.  The  liability  of  defendant  for  the  extra 
work  and  materials  does  not  rest  upon  a  waiver  of  the 
special  condition  of  the  contract,  but  upon  a  subsequent 
and  distinct  agreement  to  alter  or  modify  the  contract,  and 
to  pay  the  increased  costs  of  such  alteration  or  modification. 
The  lury  would  have  understood  from  the  charge  that  they 
could  not  allow  for  the  extra  work  and  materials,  unless  de- 
fendant expressly  or  impliedly  waived  the  condition,  though 
he  may  have  verbally  promised  to  pay  for  the  same.  The 
charge  is  misleading. 

The  part  of  the  general  charge  excepted  to,  and  several 
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of  the  charges  asked  by  defendants,  relate  to  the  liability 
of  the  owner  of  land  for  materials  funished  and  work  done 
in  the  erection  of  a  building  thereon  under  a  special  con- 
tract, when  the  contractor  has  failed  to  perform  it.  This 
has  been  regarded  as  a  vexed  question,  growing  out  of  the 
fact  that  the  building  may  add  to  the  value  of  the  land,  and 
be  of  benefit  to  the  owner,  in  connection  with  the  practical 
difficultj  of  enforcing  the  right  of  rejection.  Whatever 
contrariety  of  judici«3  views  may  exist,  the  rule,  in  such 
cases,  has  been  long  and  well  settled  in  this  State.  In 
Thomas  t\  Ellis,  4  Ala.  108,  the  rule  is  thus  stated  :  "Indeed, 
nothing  is  more  common  than  to  permit  a  recovery  upon  an 
impliea  contract  to  pay  the  value  of  the  labor,  although  it 
may  not  have  amounted  to  a  performance  of  the  special 
contract ;  and  this  is  always  the  rule  when  the  defendant 
has  accepted  the  work,  or  entered  into  possession  and  use 
of  the  house  actually  erected."  The  same  doctrine  has 
been  re-asserted  in  the  subsequent  cases  of  Merrhoefher  v. 
Tnyhr,  15  Ala.  735 ;  English  v.  Wilson,  34  Ala.  201 ;  BeU  v. 
Tt-mjiw,  85  Ala.  211.  The  doctrine  practically  rests  upon 
the  acceptance  of  the  building  by  tne  owner  of  the  land, 
not  as  finished  according  to  the  contract,  but  in  its  in- 
complete condition,  and  that  in  such  condition  it  is  of 
benefit  to  him.  The  acceptance  need  not  be  express; 
when  there  is  no  gross  or  fraudulent  violation  or  aban- 
donment of  the  contract,  it  may  be  inferred  from  the  use 
and  enjojment  of  the  property  by  the  owner  of  the  land 
upon  which  value,  has  been  conferred  by  the  erection  of  the 
building.  The  charges  relating  to  this  matter  asked  by  de- 
fendante  are  defective  in  this :  they  assert  the  proposition, 
that  plaintiffs  can  not  recover,  even  under  the  common 
counts,  without  showing  a  strict  performance  of  the  con- 
tract, or  that  an  acceptance  can  not  be  inferred  from  merely 
moving  into,  taking  possession,  and  using  and  enjoying  the 
house.  It  may  be  that  moving  into  the  house  before  its 
completion,  by  consent  of  plaintiffs,  would  not,  of  itself, 
amount  to  an  acceptence.  But  it  is  also  shown  that  de- 
fendants remained  in  possession  after  the  completion  of  the 
house,  and  have  used  and  enjoyed  it  up  to  the  time  of  trial. 
In  such  case,  liability  does  not  re^  on  strict  performance 
of  the  provisions  of  the  contract  on  the  part  of  plaintiffs, 
or  a  waiver  thereof  by  defendant,  but  upon  an  implied 
agreement,  raised  by  the  law,  to  pay  for  the  labor  done  and 
materials  furnished,  which  were  of  value  and  benefit,  and 
accepted  by  him.  On  these  principles,  charges  1,  4,  6,  8, 
14^  and  16  asked  by  defendant,  were  properly  refused. 
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They  predicate  plaintiffs'  right  to  recover,  under  any  count 
of  the  complaint,  on  performance  of  the  special  contract,  or 
a  ve^aiver  of^performance  by  defendants,  or  assume,  as  matter 
of  law,  that  moving  into  the  house,  taking  possession  and 
enjoying  the  benefit,  is  not  an  acceptance.  Besides  charge 
8  is  argumentative.  The  question  of  acceptance  was 
properly  submitted  to  the  jury.  No  question  is  raised  as 
to  the  measure  of  recovery  in  such  cases. 

By  the    special  contract,  defendants  agreed  to  pay  for 
the  erection  of   the   house  in  installments    as    the   work 

Progressed;  the  fourth  and  last  payment  of  seven 
undred  dollars  to  be  made  when  the  building  was 
completed,  and  the  drawings  and  specifications  re- 
turned to  the  architects.  The  contract  contains  the 
provision,  "that  in  case  of  the  final  payment,  a 
certificate  shall  be  obtained  from  and  signed  hj  Chisolm 
&  Green,  architects,  to  the  effect  that  the  work  is  done  in 
strict  accordance  with  drawings  and  specifications,  and  that 
they  consider  the  payment  as  properly  due ;  said  certifi- 
cate, however,  in  no  way  lessening  the  total  and  final  re- 
sponsibility of  the  contractor ;  neither  shall  it  exempt  the 
contractor  from  liability  to  replace  work,  if  it  be  afterwards 
discovered  to  have  been  done  ill,  or  not  according  to  the 
drawings  or  specifications,  either  in  execution  or  materials." 
The  fourth  count  declares  specially  on  the  contract,  set- 
ting it  out  in  haec  verba.  To  this  count  a  demurrer  was 
interposed,  assigning  as  the  ground  of  objection,  that  it  did 
not  specifically  aver  that  the  certificate  of  the  architects 
was  obtained.  It  avers  that  plaintiffs  "have  complied  with 
all  the  provisions  of  the  contract  on  their  part,  and  erected 
said  building  according  to  said  contract"  The  count  is 
substantially  in  the  form  of  a  complaint  "on  a  dependent 
covenant  or  agreement,"  as  prescribed  by  the  Code.  Under 
the  statutory  lorm,  a  mere  statement  of  the  contract,  with 
a  general  averment  that  plaintiffs  had  complied  with  all  its 
provisions  on  their  part,  and  that  defendant  had  failed  to 
comply  with  specific  provisions,  is  sufficient.  These  forms 
have  the  force  of  a  statute. — Brooklyn  Life  Ins.  Co.  v.  Bled- 
soe, 52  Ala.  538. 

The  question  as  to  the  necessity  of  producing  the  certif- 
icate of  the  architects  was  also  raised  by  charges  2  and  3 
asked  by  defendant.  Counsel  for  appellants  have  c^led 
our  attention  to  cases  decided  by  the  New  York  Court  of 
Appeals,  in  which  it  was  held,  under  contracts  containing 
similar  provisions,  that  when  the  parties  have  made  the  pro- 
duction of  the  certificate  of  the  architect,  to  the  effect  that 
Vol,  96. 
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the  work  was  completely  finished,  a  condition  precedent  to 
final  payment,  the  plaintiff  is  bound  to  procure  the  certi- 
ficate, if  not  impracticable  to  get  it  without  fault  on  his 
part ;  and  if  he  does  get  it,  the  defendant  is  bound  to  pay, 
unless  he  can  show  that  it  was  obtained  by  fraud  or 
mstake.—SmUh  v.  Brady,  17  N.  T.  173 ;  Wyckoff  v.  Meyers, 
U  N.  Y.  143;  Wangler  v.  Smith,  90  N.  T.  38.  Parties  com- 
petent may  fix  the  terms  of  their  contract  as  they  deem 
proper,  and,  in  the  absence  of  fraud  or  mistake,  the  court  is 
not  justified  in  displacing  or  altering  them,  though  regarded 
imprudent  or  unwise.  But  whether,  under  the  provisions 
of  the  contract,  the  obtainment  of  the  architects'  certificate 
is  a  condition  precedent  to  final  payment,  we  deem  it  un- 
necessary to  decide.  If  conceded  that  it  is  requisite  to 
entitle  plaintiffs  to  recover  the  final  payment  under  the 
counts  declaring  on  the  special  contract;  if  the  contract 
has  not  been  performed,  and  defendant  has  accepted  the 
house,  the  production  of  the  certificate  is  not  essential  to 
recovery  under  the  common  counts  on  an  implied  contract 
to  pay  the  value  of  the  labor  done  and  materials  furnished. 
Charge  2  is  too  broad,  and  was  properly  refused,  for  the 
reason  that  it  predicates  the  production  of  such  certificate 
or  proof  of  facts  showing  that  it  was  obstinately  or  un- 
reasonably withheld,  as  an  element  of  plaintiffs'  right  to  re- 
cover "in  this  dciian'' — that  is,  under  both  the  common  and 
special  counts.  And  charge  3  is  obnoxious  to  the  objection, 
that  it  submits  to  the  jury  the  construction  of  the  written 
contract,  which  it  is  the  province  and  duty  of  the  court  to 
construe. — Bernstein  v.  Huines,  60  Ala.  582;  Claghorn  v. 
Limoy  62  Ala.  230. 

Charges  18  and  19  were  properly  refused,  not  only  because 
ai^mentative  in  their  nature,  but  also  on  the  principle 
that,  when  the  bill  of  exceptions  does  not  set  out  all  the 
evidence,  if  the  legal  propositions  asserted  by  the  charges 
might  be  met  and  avoided  by  proof  of  facts  which  would 
render  the  charges  erroneous,  this  court  will  presume  that 
such  other  facts  were  proved. — Mordg.  d*  Eu.  Railway  Co.  v. 
KM,  73  Ala.  d96;  McLemore  v.  Nuckolls,  37  Ala.  662.  The  same 
observation  applies  to  charge  12,  which  is  to  the  effect,  that 
if  plaintiffs  asked  no  further  time  to  do  extra  work,  defen- 
dant is  entitled  to  reasonable  damages  for  delay  in  finishing 
the  building  after  the  time  of  completion  provided  in  the 
contract  Ji  to  do  the  extra  work  directed  by  defendant, 
and  for  which  he  promised  to  pay,  necessarily  required 
longer  time  to  complete  the  building  than  allowed  by  the 
contract,  a  reasonable  extension  of  the  time  will  be  implied, 
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and  defendant  is  not  entitled  to  damages  for  the  delay  under 
such  circumstances. 
Affirmed. 


Saint  V.  Wheeler  &  Wilson  JUaiin- 
lactnringr  €o. 

Action  on  Bond,  assigning  Breaches. 

1.  Bond  construed  as  contract  of  surety  ship  y  not  as  guaranty. — A  bond 
signed  jointly  by  several  persons,  one  of  whom  had  been  appointed 
an  agent  and  collector  of  a  private  corporation,  by  written  contract 
made  a  part  of  the  bond,  reciting  that  for  value  received,  and  in  con- 
sideration of  said  contract,  they  "hereby  guarantee  to"  said  corpora- 
tion "the  full  and  faithful  performance  of  said  coniract,  including  all 
damages  which  may  result  to  said  company  from  any  failure  on  the 
part  of  said  S.  [collector]  to  perform  any  of  the  provisions  of  said 
contract,  to  the  amount  of  $1,000;  hereby  waiving  any  necessity  on 
the  part  of  said  company  of  instituting  legal  proceedings  against  said 
S.  before  having  recourse  on  us," — binds  the  other  obligors  as  sureties 
for  said  H.,  and  not  as  guarantors. 

2.  Wfieu  contract  of  suretyship  becomes  hinding,  ai.d  fioir  rfvoked. 
Such  contract  of  suretyship,  unlike  a  guaranty,  does  not  require 
notice  of  acceptance,  but  becomes  complete  and  binding  on  delivery ; 
and  having  been  delivered,  one  of  the  obligors  can  not  afterwards  re- 
voke it  as  to  himself,  unless  the  right  of  revocation  is  expressly  re- 
served in  the  writinjg. 

3.  Charge  submitting  question  of  law  to  jury.— It  the  court  improp- 
erly submits  to  the  jury  the  decision  of  a  question  of  law,  as  if  it 
was  a  question  of  fact,  and  the  jury  decides  it  as  the  court  should 
have  done,  the  error  is  without  injury,  and  constitutes  no  ground  of 
reversal. 

4.  Release  of  one  of  seveml  co-obligors. — The  release  of  one  of  several 
co-obligors  operates  to  release  the  others  only  to  the  extent  of  his 
aliquot  share  of  the  whole  liability. 

5.  Discharge  of  surety  by  change  of  contract  without  hi»  consent.— ^h^n 
a  surety  binds  himself  for  the  faithful  discharge  by  his  principal  of 
duties  as  collecting  agent  for  a  private  corporation,  the  subsequent 
imposition  of  additional  duties  on  the  principal,  which,  though  not 
within  the  ordinary  duties  of  such  agents,  does  not  in  any  manner 
prevent  or  hinder  the  performance  of  his  former  duties,  for  a  default 
in  the  performance  of  which  only  the  surety  is  sought  to  be  charged, 
does  not  discharge  the  surety,  though  done  without  his  consent  or 
knowledge. 

6.  Same. — A  change  in  the  contract  between  the  principal  and  his 
employer,  as  to  the  amount  of  his  compensation,  does  not  discharge 
the  surety,  though  made  without  his  consent  or  knowledge,  when  it 
appears  that  the  settlement  between  the  parties,  on  which  the  default 
of  the  principal  was  ascertained,  was  based  on  the  original  contract; 
nor  is  the  surety  discharged  because  his  principal,  by  subsequent 
agreement  with  the  employer,  without  his  knowledge  or  oonsent,  was 
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allowed  to  retain  his  compensation  out  of  his  weekly  collections, 
instead  of  remitting  his  collections  weekly  to  his  employer,  as  required 
by  the  original  contract  of  employment 

7.  Discharge  of  surely,  by  indulgence  to  pnnclpni.— Mere  indulgence 
granted  by  the  employer  (or  creditor)  to  the  principal,  or  an  agree- 
ment to  give  him  further  time  to  make  good  a  default,  if  not  supported 
by  any  new  consideration  which  would  make  it  binding  as  a  contract, 
dues  not  discharge  the  surety. 

8.  Concealment  of  principalis  dishonesty,  or  continuance  in  service  af- 
Urdutcorery.  as  discharge  of  surrty. — If  the  employer,  discovering  the 
dishonesty  of  the  principal  during  the  service,  fails  to  give  notice 
thereof  to  the  surety,  and  continues  the  principal  in  the  service,  the 
surety  is  discharged  from  liability  for  subsequent  defaults. 

9.  Sanie^  where  employer  is  corporation. — This  principle  applies  to  a 
private  corporation,  when  it  is  shown  that  one  of  its  agents,  in  the 
discharge  of  his  duties,  discovered  the  defalcation  of  the  principal, 
failed  to  give  notice  thereof  to  the  surety,  though  he  had  authority 
to  do  so,  and  continued  the  principal  in  the  service ;  and  the  surety  is 
discharged  from  liability  for  subsequent  defaults. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  the  Wheeler  &  Wilson  Manu- 
facturing Company,  a  corporation  chartered  under  the  laws 
of  Connecticut,  against  K  F.  Saint,  A.  J.  Crossthwaite,  C. 
M.  Wriffht,  J.  F.  Hall,  and  J.  R  Spragins ;  was  commenced 
on  the  vth  August,  1888,  and  was  founded  on  the  defendants' 
written  contract  under  seal,  which  was  dated  September 
19th,  1887,  and  in  these  words  :  "For  value  received,  and 
in  consideration  of  the  within  contract,  R.  F.  Saint,  of  Leigh- 
ton,  Colbert  county,  Alabama,"  and  the  othei  defendants, 
mentioning  their  names  and  residences,  "hereby  guarantee 
to  the  Wheler  &  Wilson  Manufacturing  Company,  its  suc- 
cessors or  assigns,  the  full  and  faithful  performance  of  the 
foregoing  contract,  including  all  damages  which  may  result 
to  the  said  company  from  any  failure  on  the  part  of  said  K 
R  Saint  to  perform  any  of  the  provisions  of  said  agreement, 
to  the  amount  of  $1,000 ;  hereby  waiving  all  necessity  on 
the  part  of  said  coinpany  of  instituting  legal  proceedings 
against  said  E.  F.  Saint,  before  having  recourse  on  us; 
hereby  waiving  the  benefit  of  all  constitutional  or  statutory 
homestead  or  exemption  laws  now  in  force ;  further  agreeing 
to  pay  plaintiff's  attorney's  fees,  and  all  costs,  should  suit 
be  necessary  to  enforce  tne  collection  of  this  bond.  Witness 
our  hands  and  seals,"  &c. 

This  contract,  or  bond,  was  written  on  the  back  of  the 
contract  therein  referred  to,  by  which  said  company,  as 
party  of  the  first  part,  employed  said  Saint,  party  of  the 
second  part,  as  its  collector,  which  contract  contained  these 
provisions :    *' Section  1.     The  party  of  the  first  part  agrees 


Digitized  by 


Google 


364  SUPEEME  GOUKT  IDec.  Term, 

[Saint  V.  Wheeler  &  Wilson  Manufacturing  Co.] 

to  employ  the  party  of  the  second  part  as  its  collector. 
Section  2.  The  party  of  the  second  part  is  to  engage  in  no 
other  business,  but  to  devote  his  time  exclusively  to  col- 
lecting claims  given  him  from  time  to  time  by  the  party  of 
the  first  part.  Section  3.  The  party  of  the  second  part 
agrees  to  remit  to  the  party  of  the  first  part,  on  Saturday 
of  each  week,  the  full  amount  of  all  collections  made  by 
him.  Section  4.  All  notes,  leases  and  cash  received  by  the 
party  of  the  second  part,  on  account  of  the  party  of  the  first 
part,  shall  he  held  and  rendered  strictly  as  the  property  of 
the  said  party  of  the  first  part,  subject  to  their  order  and 
under  their  control.  Section  5.  In  any  matters  where  the 
duties  of  the  party  of  the  second  part  are  not  herein  clearly 
defined,  he  shall  obey  any  and  all  directions  or  instructions 
in  relation  thereto  which  shall  from  time  to  time  be  given 
him  by  the  party  of  the  first  part.  Section  6.  The  party  of 
the  second  part  is  to  receive,  as  full  compensation  for  his 
services  under  this  agreement,  a  salary  of  $50.00  per  month, 
and  necessary  travelling  expenses ;  said  salary  and  expenses 
to  commence  when  party  of  second  part  reaches  his  terri- 
tory and  work  commences ;  said  party  of  the  second  part  to 
furnish  his  own  horse,  and  to  go  wherever  ordered ;  all  loss 
of  time  to  be  deducted.  SeHion  7.  This  agreement  may  be 
terminated  at  the  option  of  either  party,  in  which  case  the 
party  of  the  second  part  agrees  to  deliver  to  the  party  of 
the  first  part,  at  their  office  in  Nashville,  all  of  their  prop- 
erty remaining  in  his  possession  or  under  his  control,  unless 
otherwise  ordered  by  them  in  writing." 

The  complaint  assigned,  as  breaches  of  the  contract  sued 
on,  that  said  Saint  had  failed  to  pay  over  $800,  which  he 
had  collected  under  his  contract  of  employment,  and  de- 
fendants had  failed  to  pay  the  same  on  demand ;  2d,  that  he 
had  received  "certain  notes,  claims  and  leases,"  describing 
them,  which  were  received  by  him  for  and  on  account  of  the 
plaintiflF,  and  which  he  had  failed  and  refused  to  deliver  or 
account  for. 

The  defendants  jointly  pleaded  "  the  general  issue,  in 
short  by  consent,  with  leave  to  give  in  evidence  any  matter 
that  would  be  competent  if  speciall}^  pleaded."  Ijiey  also 
filed  a  special  plea,  alleging  that  plaintiff  was  a  foreign  cor- 
poration, and  had  not  complied  with  constitutional  and  stat- 
utory provisions  regulating  its  right  to  do  business  in  this 
State,  and  that  the  contract  sued  on  was  signed  and  execu- 
ted at  Leighton,  Colbert  county,  Alabama.  The  court  sus- 
tained a  demurrer  to  this  plea.  The  defendant  Crossthwaite 
filed  two  special  pleas,  claiming  that  he  was  released  and 
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discharged,  (1)  because,  "after  said  bond  had  been  executed, 
and  before  the  same  was  delivered,  he  notified  plaintiff  that 
he  would  not  remain  liable  on  said  bond;"  (2)  because, 
"after  said  bond  had  been  delivered,  but  before  said  Saint 
had  entered  on  the  discharge  of  his  duties  as  collector  under 
said  contract,  this  defendant  gave  plaintiff  written  notice 
that  he  would  not  remain  a  surety  on  said  bond,  and  de- 
manded that  his  name  be  stricken  from  it,  and  he  believed 
that  this  had  been  done,  plaintiff  having  made  no  objection 
to  this  demand."  The  other  sureties  filed  special  pleas 
claiming  that  they  were  discharged  by  the  release  of 
Crossthwaite.  The  court  sustained  demurrers  to  each 
of  these  special  pleas,  but  the  same  legal  questions 
were  presented  by  charges  given  and  refused.  All  of  the 
sureties  joined  in  several  special  pleas,  claiming  that  they 
were  released  and  discharged  from  liability,  (1)  because  of 
several  changes  made  in  the  contract  between  the  corpora- 
tion and  Saint,  without  their  knowledge  or  consent,  by 
which  his  duties  were  increased,  which  changes  were  speci- 
fied in  the  pleas,  and  are  stated  in  substance  in  the  opinion; 
(2)  by  indulgence  granted  to  Saint,  from  time  to  time,  with- 
out their  knowledge  or  consent,  instead  of  requiring  him  to  pay 
over  his  collections  at  the  stated  times  specified  in  the  con- 
tract ;  and  (3)  by  the  continuance  of  Saint  in  the  service, 
and  placing  notes  and  accounts  in  his  hands  for  collection, 
after  plaintiff  had  discovered  a  defalcation  on  his  part,  and 
without  notifying  the  sureties  of  such  defalcation.  Demur- 
rers were  sustained  to  some  of  these  pleas,  and  issue  was 
joined  on  the  others ;  but  the  same  legal  questions,  in  sub- 
stance, were  presented  by  charges  given  and  refused. 

The  bill  of  exceptions  purports  to  set  out  "all  the  evi- 
dence bearing  on  tjie  questions  raised  to  which  exceptions 
were  reserved,"  but  it  is  unnecessary  to  state  it,  or  the 
portions  of  it  to  which  exceptions  were  reserved.  On  this 
evidence,  the  court  gave  a  charge  to  the  jury,  to  portions  of 
which  exceptions  were  reserved  by  the  deifendants,  as  fol- 
lows :  (1)  "If  the  jury  find  that  Saint,  as  a  part  of  his  col- 
lections, lifted  sewing-machines  and  sold  them,  then  he 
would  be  responsible  for  the  proceeds  arising  from  the  sales 
of  such  machines,  as  a  part  of  such  collections.  This  prin- 
ciple applies  to  Saint ;  and  so  far  as  he  is  concerned,  the 
verdict  of  the  jury  must  be  against  him,  for  the  amount 
collected,  and  remitted  or  accounted  for,  with  interest." 
C2.)  "When  plaintiff  introduces  in  evidence  the  written 
guaranty  sued  on,  and  further  shows  by  proof  the  amount 
of  Saint's  default,  then  plaintiff  is  entitled  to  recover  of  his 
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sureties  the  same  sum  it  would  be  entitled  to  recover  of 
Saint,  unless  they  show  by  proof  that  they  are  not  liable 
therefor."  (3,)  "If,  however,  the  jury  believe  from  the 
evidence  that  the  guaranty  was  delivered  to  plaintiff  before 
they  had  any  notice  of  the  withdrawal  of  his  name  by  Cro«»- 
thwaite,  and  further  that  Crossthwaite  did  withdraw  his 
name  from  the  guaranty,  then  the  other  sureties  are  not[?] 
discharged,  only  to  the  extent  that  Crossthwaite's  share  of 
the  default  as  a  surety  would  be." 

The  defendants  requested  charges  in  writing,  numbered 
from  4  to  24,  and  excepted  to  their  refusal,  as  follows : 

(4.)  "Under  the  contract  between  plaintiff  and  Saint,  said 
Saint  was  to  remit  to  plaintiff,  on  Saturday  of  each  week, 
the  full  amount  of  all  collections  made  by  him ;  and  his 
sureties.  Hall,  Wright,  Crossthwaite  and  Spragins,  had  the 
right  to  insist  on  that  part  of  the  contract ;  and  if  the  jury 
believe  from  the  evidence  that  plaintiff  and  Saint  changed 
that  part  of  the  contract,  and  plaintiff  agreed  for  Saint  to 
retain  from  his  collections  the  amount  of  his  salary  and 
expenses,  this  was  a  change  of  the  contract,  and  plaintiff 
can  not  recover  against  the  sureties  in  this  suit." 

(5.)  "If  the  jury  believe  from  the  evidence  that,  in  Febru- 
ary, 1888,  Saint  had  only  used  $50  or  $60  of  the  plaintiff's 
money,  and  that  he  notified  plaintiff  he  was  short  that 
amount,  then  it  was  plaintiffs  duty  to  notify  the  sureties, 
Wright,  Crossthwaite,  Hall  and  Spragins ;  and  if  plaintiff 
failed  to  notify  them  of  such  fact,  plaintiff  can  not  recover 
against  these  sureties  for  any  defalcation  of  Saint  after  that 
time." 

(6.)  "If  the  jury  believe  from  the  evidence  that  Cross- 
thwaite was  released  from  the  bond  after  it  was  signed  by 
the  other  sureties,  and  such  release  was  made  or  consented 
to  by  plaintiff,  and  plaintiff  did  not  notify  the  other  sureties 
of  such  release,  then  I  charge  you  that  the  plaintiff  can  not 
recover  in  this  action  against  any  of  the  sureties." 

(7.)  "If  the  jury  believe  from  the  evidence  that  Cross- 
thwaite was  released  from  the  bond  or  guaranty  after  the 
other  sureties,  Wright,  Hall  and  Spragins,  nad  signed  it,  then 
such  release  was  a  material  change  in  the  contract;  and  if 
you  further  believe  from  the  evidence  that  such  change  was 
made  without  the  knowledge  and  consent  of  Wright,  Hall 
and  Spragins,  then  the  plaintiff  can  not  recover  against  them." 

(8.)     "If  the  jury  believe  from  the  evidence  that  Cross- 
thwaite was  released  from  the  bond  or  guaranty  by  the  plain- 
tiff, after  Wright,  Hall  and  Spragins  had  signed  the  bond, 
and  without  their  knowledge  and  consent,  then  the  plaintiff 
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can  not  recover  against  the  sureties,  Crossthwaite,  Wright, 
Hall  and  Spragins,  and  they  should  so  find." 

(9.)  "If  the  jury  believe  from  the  evidence  that  in 
February,  1888,  the  plaintiff  had  notice  that  defendant 
Saint  hacl  collected  money  for  it  which  he  had  converted  to 
his  own  use,  then  it  was  the  duty  of  the  plaintiff  to  notify 
Wright,  Hall,  Crossthwaite  and  Spragins,  his  sureties,  and  if 
it  failed  to  notify  them,  the  plaintiff  can  not  revover  against 
said  sureties  for  money  collected  and  appropriated  to  his 
own  use  after  that  time." 

(10.)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  and  defendant  Saint  materially  changed  the  orig- 
anal  contract,  after  the  execution  by  the  sureties  of  the  bond 
sued  on,  without  the  consent  of  the  sureties,  then  the  plain- 
tiff can  not  recover  against  the  sureties,  Wright,  Cross- 
thwaite, Hall  and  Spragins." 

(11.)  "If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff and  defendant  Saint  changed  the  contract,  after  the  de- 
fendants Wright,  Crossthwaite,  Hall  and  Spragins  had 
signed  the  bond,  and  that  by  such  change  additional  duties 
were  demanded  and  required  of  Saint,  and  that  such  duties 
increased  the  liability  of  the  sureties ;  then  plaintiff  can  not 
recover  against  them." 

(12.)  "Under  the  contract  between  plaintiff  and  K.  F. 
Saint,  said  Saint  was  to  remit  to  the  plaintiff,  on  Saturday 
of  each  week,  the  full  amount  of  all  collections  made  by 
him  ;  and  I  charge  you  that  Hall,  Wright,  Crossthwaite  and 
Spragins  had  the  right  to  insist  on  that  part  of  the  contract, 
as  well  as  the  other  parts  of  the  contract ;  and  if  you 
believe  from  the  evidence  that  the  plaintiff  and  Saint 
changed  that  part  of  the  contract,  so  as  to  materially  affect 
the  Lability  of  the  said  sureties,  then  the  plaintiff  can  not 
recover  in  this  suit  against  said  Wright,  Crossthwaite, 
Hall  and  Spragins,  and  you  should  so  find," 

(13.)  "Wright,  Hall,  Crossthwaite  and  Spragins  are 
sureties  of  the  defendant  Saint,  and  are  sued  as  such.  The 
contract  of  surety  imports  entire  good  faith  and  confidence 
between  the  parties  in  regard  to  the  whole  transaction ;  and 
if  the  plaintiff  knew  of  any  fact  or  circumstance  which  was 
calculated  to  affect  materially  the  liability  of  the  sureties,  it 
was  its  duty  to  notify  the  sureties ;  and  if  you  believe  from 
the  evidence  that  the  plaintiff  knew  of  such  facts,  and 
failed  to  communicate  it  to  the  sureties,  the  plaintiff  can  not 
recover  for  any  defalcation  of  Saint  after  it  came  in  posses- 
sion of  such  facts." 

(14)     "Under  the  contract  between  R  F.  Saint  and  the 
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Wheeler  &  Wilson  Manufacturinp  Company,  Saint  was  em- 
ployed as  a  collector  for  the  plaintiff,  and  was  to  eng^e  in 
no  other  business  for  plaintiff,  but  to  devote  his  time  ex- 
clusively to  collecting  claims  given  him  by  the  plaintiff  Now, 
if  the  jury  believe  from  the  evidence  that,  after  this  con- 
tract had  been  made,  and  the  bond  sued  on  in  this  case  had 
been  executed,  K.  F.  Saint,  under  the  instructions  of  the 
plaintiff,  sold  sewing-machines  for  the  plaintiff,  and  that 
this  was  done  without  the  knowledge  or  consent  of  the 
guarantors  on  said  bond,  and  that  such  other  duties  in- 
creased the  sureties'  risk,  and  that  it  was  done  without  their 
knowledge  or  consent,  then  you  must  find  a  verdict  in  favor 
of  the  defendants  C.  M.  Wright,  A.  J.  Crossthwaite,  J.  F. 
Hall  and  James  R.  Spragins." 

(15.)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  and  Saint  altered  and  changed  the  contract,  and 
the  defendant  Saint  was  authorized  to  sell  and  discount 
notes  which  the  plaintiff  had  put  in  his  hands  under  said 
contract,  and  such  change  was  made  without  the  consent  of 
the  sureties,  then  the  plaintiff  can  not  recover  against 
Wright,  Crossthwaite,  Hall  and  Spragins,  and  they  shall  so 
find." 

(16.)  "Any  material  change  in  the  contract  between  Saint 
and  the  plaintiff,  without  the  sureties'  consent,  would  dis- 
charge all  of  Saint's  sureties  from  liability  in  this  suit, 
whether  such  change  was  beneficial  to  them  or  not.  The 
reason  of  this  is,  the  sureties  had  the  right  to  rest  on  the 
terms  of  their  contract ;  and  if  you  believe  from  the  evi- 
dence there  was  such  change  in  tie  contract  between  Saint 
and  the  plaintiff,  your  verdict  should  be  for  the  defendants 
Hall,  Wright,  Crossthwaite  and  Spragins." 

(17.)  "If  the  jury  believe  from  the  evidence  that  plaintiff, 
after  discovering  that  Saint  had  been  guilty  of  converting 
to  his  own  use  money  belonging  to  it,  permitted  Saint  to 
continue  to  collect  other  money,  without  letting  his  sureties 
know  such  fact,  then  the  plaintiff  can  not  recover  for  any 
defalcation  of  said  Saint  after  such  notice  to  the  plaintiffl" 

(18.)  "If  the  jury  believe  from  the  evidence  tnat,  after 
the  bond  had  been  executed,  A.  J.  Crossthwaite  notified  the 
plaintiff  to  erase  his  name  from  the  bond,  an^  that  plaintiff 
received  this  notice  before  it  had  delivered  the  notes  and 
accounts  to  Saint  for  collection,  and  that  plaintiff  did  not 
notify  the  other  sureties  on  the  bond  that  Crossthwaite  had 
withdrawn  from  the  bond ;  then  the  plaintiff  can  not  recover 
against  any  of  the  sureties  on  the  bond." 

(19.)  "If  the  jury  believe  from  the  evidence  that  the 
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plaintiff  required  A.  F.  Saint  to  sell  sewing-machiiies  and 
collect  the  money  for  such  sales,  that  was  a  change  of  the 
contract,  which  the  defendants  C.  M.  Wright,  A.  J.  Cross- 
tiiwaite,  J.  F.  Hall  and  James  R  Spragins  guaranteed  per- 
formance of;  and  if  you  believe  such  change  in  the  contract 
was  made  without  the  knowledge  or  consent  of  these  de- 
fendants, the  plaintiff  can  not  recover  against  them  in 
this  suit." 

(20.)  "The  contract  of  suretyship  must  be  strictly  con- 
strued in  favor  of  the  surety.  His  obligation  is  voluntary, 
without  any  consideration  moving  to  him,  without  benefit 
to  him,  entered  into  for  the  accommodation  of  his  principal, 
and  generally  also  for  that  of  the  obligee,  and  courts  see  to 
it  that  his  liabilities  thus  incurred  are  not  enlarged  beyond 
the  strict  letter  of  his  undertaking.  To  the  extent,  and  in 
the  manner,  and  under  the  circumstances  pointed  out  in  his 
obligation,  he  is  bound,  and  no  further.  His  contract  can 
not  De  changed  in  any  respect ;  whether  the  alteration  is  or 
is  not  to  his  Denefit,  is  not  open  to  inquiry." 

(21.)  "If  the  jury  believe  from  the  evidence  that  Saint 
gave  notice  to  W.  W.  Walls,  agent  of  plaintiff,  that  he  had 
collected  money,  and  had  not  remitted  it  according  to  the 
requirements  of  his  contract  with  the  plaintiff,  and  that 
Walls  agreed  with  him  that  he  could  settle  it  with  his  salary 
in  the  future,  and  that  Walls  had  authority  to  make  this 
agreement ;  then  that  was  a  change  in  the  contract,  and  re- 
leased Saint's  sureties." 

(22.)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  instructed  Saint,  by  letter  or  otherwise,  that  he 
could  retain  from  his  collections  the  amount  of  his  wages 
and  expenses,  this  was  a  change  of  the  contract ;  and  if  you 
further  believe  from  the  evidence  that  the  change  was  made 
without  the  knowledge  or  consent  of  the  sureties.  Hall, 
Wright,  Crossthwaite  and  Spragins,  your  verdict  should 
be  for  the  defendants.  Hall,  Wright,  Crossthwaite  and 
Spragins." 

,  (23.)  "If  the  jury  believe  from  the  evidence  that,  after 
the  bond  had  been  executed  and  forwarded  to  the  plaintiff, 
A-  J.  Crossthwaite  notified  the  plaintiff  to  erase  his  name 
from  the  bond,  and  that  plaintin  received  the  notice  before 
Saint  had  begun  work  for  the  plaintiff,  and  before  it  had  de- 
livered to  Saint  the  notes  and  accounts  for  collection,  then 
the  plaintiff  can  not  recover  against  Crossthwaite  in  this 
suit,  and  you  must  so  find." 

(24.)     "Any  material  change  in  the  contract  between  the 
plaintiff  and  Saint,  after  the  bond  had  been  executed  by  the 
24 
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other  defendants,  without  their  knowledge  or  consent,  re- 
lieves the  defendants  Wright,  Crossthwaite,  Hall  and 
S]^ragins  from  liability  on  the  bond,  although  snch  change 
might  have  been  intended  for  their  benefit" 

The  rulings  on  the  pleadings  and  evidence,  the  charges 
given,  and  the  refusal  of  the  charges  asked,  are  assigned  as 
error. 

Kirk  &  Almon,  for  appellants. — (1.)  Sureties  have  the 
right  to  stand  on  the  strict  letter  of  their  contract,  and  any 
alteration  of  the  contract  between  their  principal  and  the 
creditor,  made  without  their  knowledge  and  consent,  dis- 
charges them  from  further  liability,  whether  the  change  be 
injurious  to  them  or  not. — City  (fouricil  v.  Hughes^  65  Ala. 
201;  WUey  v.  Hightotver,  74  Texas,  306;  Plotv  Co.  v.  Walms- 
ley,  Ind.,  ll  N.  E.  Rep.  232 ;  27  Amer.  404;  Brandt  on  Sure- 
tyship, §  121;  1  Brick.  Digest,  377,  §§34-36;  3  lb.  145, 
§§  58-61 ;  1  Parsons  on  Contr.,  3d  ed.,  504,  note.  (2.)  While 
the  sureties  were  discharged  by  the  changes  made  in  the 
contract  without  their  knowledge  or  consent,  the  principal 
remained  bound  for  his  own  default  notwithstanding  the 
changes. — 3  Wait's  Actions  &  Def.  231,  §  5 ;  lA/e  Ins.  Uo.  v. 
RanSdl,  71  Ala.  220 ;  Railroad  Co.  v.  Breiver,  76  Ala.  135 ; 
Anderson  v.  BeUenger^dk  Ralls,  87  Ala.  334;  31  Am.  Rep.  616; 
2  Brick.  Digest,  374,  §  18.  Therefore,  the  second  amrma- 
tive  charge  of  the  court  was  error.eous.  (3.)  The  release  of 
Crossthwaite  discharged  the  other  sureties  from  liability. 
Anderson  v.  Bellenger  (&  Ralls,  87  Ala.  334,  and  authorities 
there  cited;  69  U.  S.  219.  (4.)  The  relation  of  principal 
and  surety  reauires  the  utmost  good  faith  on  the  part  of  the 
principal,  and  on  the  part  of  the  creditor ;  and  it  was  the 
dutj  of  the  creditor,  on  discovering  any  dishonesty  or  defal- 
cation on  the  part  of  Saint,  at  once  to  notify  the  sureties  of 
the  ihct— Newark  v.  Stout.,  52  N.  J.  L.  35;  27  Am.  Rep.  404; 
.Evans  v.  Latoton,  Amer.  Digest,  1888,  p.  608,  §  22;  U.  S. 
Digest,  1890,  vol.  5,  1722,  §  16;  63  Ala.  424;  Brandt,  S.  AG. 
§  368;  PhiUips  v.  FoxaU,  L.  R.  7  Q.  B.  666 ;  21  Am.  Rep.  624 

Jas.  Jackson,  and  Roulhac  &  Nathan,  contra. — (1.)  Cross- 
thwaite was  not  released  by  his  notice  to  the  company  that 
he  would  no  loneer  be  bound.  He  did  not  reserve  the  ri^ht 
to  withdraw,  ana  the  company  did  not  agree  to  release  him. 
Calvert  V.  Gordon,  3  Man.  &  Ry.  224;  2  Simons,  253;  4Ru8S. 
Eng.  Ch.  581 ;  Brandt  on  Suretyship  &  Guaranty,  159,  §  113. 
(2.)  If  Crossthwaite  had  been  released,  the  other  sureties 
would  have  only  been  released  thereby,  as  the  court  in- 
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structed  the  jury,  to  the  extent  of  his  aliquot  part  of  the 
debt — Brandt,  S.  &  G.  §  383 ;  Jemison  v,  Ooveriwr^  47  Ala. 
390;  Stale  v.  McUsm,  U  IMo.  315 ;  Schock  v.  Miller,  10  Penn. 
St  401;  Klingensmith  v,  Klingensmithy  31  Penn.  St.  460; 
Alford  V.  Baxter,  36  Vt.  158.  (3.)  The  defendants  are  sought 
to  be  charged  for  the  defalcations  of  Saint  under  the  terms 
of  the  original  contract,  and  none  of  the  alleged  changes  in 
the  contract  affected  that  liability.  (4)  The  creditor  is  not 
bound  to  active  diligence  against  the  principal,  but  may 
forbear  the  prosecution  of  his  claim,  and  remain  inactive, 
reposing  on  the  faith  of  his  security. — McSkane  v.  Howard 
Bank,  10  Lawyer's  Ann.  Erep.  552 ;  Sasser  v.  Young,  6  Gill 
&  J.  247;  37  Md.  502.  (5.)  The  plaintiflf  was  not  bound  to 
give  notice  to  the  sureties  of  their  principal's  default. — (7a- 
nal  Co,  V.  Van  Vorst,  21  N.  J.  L.  100-16 ;  Railroad  Co.  v. 
Schmfer,  59  Penn.  St.  356-82 ;  Forrester  v.  State,  46  Iffd.  154 
It  is  the  duty  of  the  surety  to  see  that  his  principal  pays. 
Watkins  v.  Worthingtm,  2  Bland,  530.  (6.)  The  retention 
of  the  principal  in  the  employment  by  the  creditor,  after 
knowledge  of  a  default,  does  not  discharge  the  surety. 
Jifjies  V.  united  States,  18  Wall.  662 ;  Canal  Co.  v.  Van  Vorst, 
21  N.  J.  L.  100 ;  Bailroad  Co.  v.  Scfuieffer,  59  Penn*  St  35a 

McCLELLAN,  J. — ^The  contract  sued  on  is  not  a  guaranty, 
but  one  of  suretyship.  Crossthwaite  and  the  other  defend- 
ants, who  undertal^e  that  Saint  shall  faithfully  perform  his 
contract  with  the  company,  are  sureties  of  Saint,  and  not 
guarantors.  The  distinction  between  the  two  classes  of 
undertakings  is  often  shadowy,  and  often  not  observed  by 
judges  and  text- writers ;  but  that  there  is  a  substantive 
distinction,  involving  not  infrequently  important  conse- 
quences, is,  of  course,  not  to  be  doubted.  It  seems  to  lie  in 
this :  that  when  the  sponsors  for  another  assume  a  primary 
and  direct  liability,  wnether  conditional  or  not  in  the  sense 
of  being  immediate  or  postponed  till  some  subsequent 
occurrence,  to  the  creditor,  they  are  sureties;  but  when 
this  responsibility  is  secondary  and  collateral  to  that  of  the 
principal,  they  are  guarantors.  Or,  as  otherwise  stated,  if 
they  undertake  to  pay  money,  or  do  any  other  act,  in  the 
event  their  principal  fails  therein,  they  are  sureties  ;  but,  if 
they  assume  the  performance  only  in  the  event  the  principal 
is  unable  to  perform,  they  are  guarantors.  Or,  yet  another 
and  more  concise  statement,  a  surety  is  one  who  undertakes 
to  pay  if  -the  debtor  do  not ;  a  guarantor,  if  the  debtor  can 
not ;  the  first  is  sponsor,  absolutely  and  directly,  for  the 
principal's  acts,  the   latter  only  for  the  principal's  ability 
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to  do  the  act :  "the  one  is  the  insurer  of  the  debt,  .the  other 
an  insurer  of  the  solvency  of  the  debtor."  This  is  the 
essential  distinction.  There  is  another  going  as  well  to  its 
form.  The  contract  of  suretyship  is  the  joint  and  several 
contract  of  the  principal  and  surety.  "The  contract  of  the 
guarantor  in  his  own  separate  undertaking,  in  which  the 
principal  does  not  join."  Indeed,  it  has  been  held,  preter- 
mitting all  other  considerations,  that  no  contract  joined  in 
by  the  debtor  and  another  can  be  one  of  guaranfy  on  the 
part  of  the  latter  {McMiUan  v.  BtdTs  Head  Bank,  32  Ind.  11; 
8.  c,  10  Law  Reg.,  and  notes,  435),  though  we  apprehend 
that  a  case  might  be  put  involving  only  secondary  liability 
on  the  sponsors,  though  the  undertaking  be  signed  also  by 
the  principal.  However  that  may  be,  it  is  certain  that  in 
most  cases  the  joint  execution  of  a  contract  by  the  principal 
and  another  operates  to  exclude  the  idea  of  a  guaranty,  and 
that  in  all  cases  such  fact  is  an  index  pointing  to  suretyship. 
See  Brandt  on  Suretyship  &  Guaranty,  §§  1  and  2 ;  9  Amer. 
&  Eng.  Encyc.  of  Law.  p.  68;  Marbergerv.  Potts,  4  Harris,  9; 
Allan  V.  Hubert,  13  Wright,  259;  Beigart  v.  White,  2  R  F. 
Smith,  438 ;  KrampKs  ExW  v.  Hatz's  ExW,  2  P.  F.  Smith,  525; 
BirdsoU  v>  Herwock,  18  Law.  Reg.  751,  and  notes;  Hartnuin 
V.  Nat.  Bank,  103  Pa.  St  581 ;  Courtis  v.  Dennis,  7  Mete 
(Mass.)  510  ;  Kearnes  v,  Montgomery,  4  W.  Va.  29;  Walker  v. 
Forbes,  25  Ala.  139. 

Applying  these  principles  to  the  bond  sued  on,  the  con- 
clusion must  be  that  it  is  not  a  guaranlhr  but  a  suretyship 
on  the  part  of  Crossthwaite,  Wright,  Hall  and  Si)raggins. 
It  is  not  their  separate  undeiiaking,  but  the  princips^also 
executes  it.  While  they  employ  the  word  "guarantee,"  they 
directly  obligate  themselves  along  with  Saint  to  pay,  abso- 
lutely and  wholly  irrespective  of  Saint's  solvency  or  insol- 
vency, all  damages  which  may  result  to  the  obligee  from  his 
default.  Not  only  so,  but  they  expressly  stipuhite  that  the 
company  need  not  exhaust  its  remedies  against  Saint  before 
proceeding  against  them.  It  is,  in  other  words,  and  in 
short,  a  primary  undertaking  on  their  part,  not  secondary 
and  collateral,  to  pay  to  the  company  in  the  event  of  Saint's 
failure,  and  not  an  undertaking  to  pay  only  in  the  event  of 
Saint's  default  and  inability  to  pay.  They  are  sureties  of 
Saint,  and  not  his  guarantors,  and  their  rights  depend  upon 
the  law  applicable  to  the  former  relation,  and  not  upon  the 
law  controlling  the  latter. 

2.  One  of  the  important  differences  in  the  operation,  effect 
and  discharge  of  the  two  contracts  finds  illustration  in  this 
case.    The  undertaking  of  guaranty  in  a  case  like  this  is 
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primarily  an  offer,  and  does  not  become  a  binding  obliga^ 
tion  until  it  is  accepted,  and  notice  of  acceptance  has  been 
given  to  the  guarantor.  Till  this  has  been  done,  it  can  not 
be  said  that  there  has  been  that  meeting  of  the  minds  of  the 

Sarties  which  is  essential  to  all  contracts. — Davis  Setving 
fachine  Co.  v.  Richards^  115  U.  S.  524;  Walker  v,  Forbes^ 
25  Ala.  139.  Being  thus  a  mere  offer,  it  may  be  recalled,  as 
of  course,  at  any  time  before  notice  of  acceptance.  Indeed, 
there  are  authorities  which  hold  that,  even  after  aeceptance 
and  notice  thereof,  the  guarantor  may  revoke  it  by  notice  that 
he  will  be  no  longer  bound,  unless  he  has  received  a  continuing 
or  independent  consideration  which  he  does  not  renounce, 
or  unless  the  guarantee  has  acted  upon  it  in  such  way  as 
that  revocation  would  be  inequitable  and  to  his  detriment ; 
and,  in  cases  of  continuing  guaranty,  the  effect  of  such  revo- 
cation is  to  confine  the  guarantor's  liability  to  past  trans- 
actions.— 2  Parsons  on  Contracts,  30;  Auen  v.  Kenning^ 
9  Bing.  618;  Offord  v.  Davies,  12  C.  B.,  N.  S.  748 ;  Tischhr 
V.  Hofheimer,  4  S,  E.  Eep.  370. 

All  this  is  otherwise  with  respect  to  the  contract  of  surety. 
He  is  bound  orifjinally  in  all  respects  upon  the  same  foot- 
ing as  the  principal.  His  is  not  an  oner  depending  for 
efficacy  ^on  acceptance,  but  an  absolute  contract  depend- 
ing for  efacacv  upon  complete  execution,  and  its  execution 
is  completed  by  delivery.  From  that  moment  his  liability 
continues  until  discharged  in  accordance  with  stipulations 
of  the  instrument,  or  by  some  unauthorized  act  or  omission 
of  the  obligee  violative  of  his  rights  under  the  instrument, 
or  by  a  valid  release.  Nothing  that  he  can  do  outside  of  the 
letter  of  the  bond  can  free  him  from  the  duties  and  liabili- 
ties it  imposes.  He  can  not  assert  the  right  to  revolte,  un- 
less the  right  is  therein  nominated.  As  was  said  by  the 
English  court,  "if  he  desired  to  have  the  right  to  terminate 
his  suretyship  on  notice,  he  should  have  so  specified  in  his 
contract" — Calvert  v.  Gordon,  d  Mah.  &  Ey.  124;  Brandt 
Suretyship  &  Guar.,  §§  113, 114 

3.  The  evidence  here  as  to  the  release  of  Crossthwaite 
tends  to  show  no  more  than  this :  that  after  the  bond  had 
been  delivered  to  plaintiff,  and  after  its  officers  had  advised 
Saint  that  they  were  ready  for  him  to  enter  on  the  discharge 
of  his  duties  under  the  contract  secured  by  the  bond,  he 
(C.)  requested  plaintiff  to  take  his  name  off  the  paper.  No 
assent  to  this  request  is  shown,  but  only  an  inquiry  on  the 

{>art  of  plaintiff  as  to  C.'s  reasons  for  desiringto  oe  releasea. 
t  would  seem  that  the  court  itself  should  have  decided  that 
these  facts  did  not  release  Crossthwaite ;  but  the  question 
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appears  to  have  been  submitted  to  the  jury.  If  this  sub- 
mission, or  any  of  the  instructions  accompanying  it,  was 
erroneous,  no  injury  resulted  to  defendants,  since  the  jury 
determined  the  point  against  the  alleged  release,  as  the  court 
should  have  done,  assuming  it  to  have  been  a  question  of 
law*  On  the  other  hand,  if  it  were  a  question  for  the  jury, 
it  is  to  be  presumed  they  were  properly  instructed  as  to  the 
rules  of  law  which  should  guide  tnem  to  its  solution,  as  no 
exceptions  were  reserved  in  that  regard. 

4  The  exceptions  which  were  reserved  on  this  part  of  the 
case  are  to  charges  given,  and  to  the  refusal  to  give  charges 
asked  by  defendants,  declaratory  of  the  effect  which  the 
discharge  of  Crossthwaite,  if  the  jury  found  he  had  1)een  dis- 
charged., would  have  upon  the  liallility  of  his  co-sureties. 
As  the  jury  found  expressly  that  he  had  not  been  discharged, 
these  exceptions  present  mere  abstractions  not  necessary  to 
be  decidei  We  have  no  doubt,  however,  but  that  the  law 
in  this  respect  was  correctly  declared  by  the  court  to  be, 
that  the  release  of  Crossthwaite  operated  to  release  the 
other  sureties  only  to  the  extent  of  his  aliquot  share  of  the 
liability. — Brandt  Sur.  &  Guar.,  §  383 ;  Burge  on  Suretyship, 
386  ;  Klingmsmith  v.  Klirigensmifh,  31  Pa.  St.  460;  Ex  parte 
Oifford,  6  Yes.  805;  ShocJc  v.  MuUer,  10  Pa.  St  401;  Currier 
V  Baker,  51  N.  H.  613 ;  Oove/rnor  v,  Jemison,  47  Ala.  390. 

5.  The  sureties  of  Saint  insisted  on  the  trial  below 
that  they  were  discharged  from  all  liability  on  the 
bond  by  reason  of  certain  alleged  changes  made  in 
the  original  contract  between  tneir  principal  and  the 
company  by  the  parties  thereto,  after  they  became 
sureties  for  its  faithful  performance,  and  without  their 
knowledge,  consent  or  ratmcation.  It  is  not  pretended  that 
the  paper  writing  evidencing  this  contract  was  ever  altered 
in  any  respect,  but  that  its  terms  were  changed  by  sub- 
sequent parol  agreements,  in  the  following  respects,  amoi^ 
others  to  be  presently  considered :  first,  that  under  this 
contract,  which  constituted  Saint  a  collector  only  for  the 
company,  he  was  instructed  and  required  to  take  up  and  Re- 
sell sewing-machines,  when  he  found  the  notes  for  the  pur- 
chase-money of  the  same,  and  which  were  in  his  hands  for 
collection,  could  not  be  collected  ;  and,  second,  that  he  was 
authorized  to  discount  or  sell  the  notes  placed  in  his  hands 
for  collection,  when  the  same  could  not  be  otherwise  re- 
alized upon.  Nothing  is  claimed  in  this  action  on  account 
of  Saint  s  misconduct  in  respect  of  any  property  thus  taken 
up  or  resold,  or  of  any  note  discounted  by  liim,  or  with 
respect  to  the  proceeds  of  any  such  sale  or  discount     If 
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these  duties  were  such  as  usually  deyolved  upon  a  collector 
for  a  sewing-machine  company — as  to  whicn  there  is  no 
evidence  in  this  record,  and  no  necessity  for  any  under  the 
present  complaint — it  maj^  be  that  Saint's  sureties  would 
be  responsible  for  their  faithful  performance  on  his  part  to 
the  same  extent  as  for  money  collected  on  notes  in  his  nands. 
Bank  v.  Zeigler,  49  Mich.  157.  However  that  may  be,  the 
fact  that  they  were  imposed  upon  him,  assuming  tney  were 
not  covered  by  jhis  contract,  and  hence  were  in  addition  to 
those  assumed  by  the  other  defendants,  can  not  relieve  his 
sureties  from  liability  with  respect  to  those  which  were  im- 
posed by  the  contract,  unless  the  imposition  of  these  new 
duties  and  their  performance  by  Saint  rendered  impossible, 
or  materially  hindered  or  impeded,  the  proper  and  faith- 
ful performance  of  the  service  originally  undertaken. 
There  is  no  evidence  here  that  these  new  and  additional 
duties  interfered  with  the  collection  of  notes  placed  in  his 
hands  for  that  purpose ;  nor  is  any  claim  made  against 
his  sureties  on  account  of  any  failure  to  collect  such  notes. 
But  the  gravamen  of  the  action  is,  that  he  (1)  did  collect 
these  notes,  and  converted  the  proceeds  to  his  own  use ;  or 
(2)  "that  he  failed  to  deliver  such  notes  to  the  company  on 
the  termination  of  his  employment.  We  are  unable  to 
conceive  how  the  fact  that  he  had  other  property  and 
funds — machines  and  the  proceeds  of  discounted  notes — in 
his  possession,  could  have  hindered  or  impeded  him  in 
the  accounting  for  funds  collected  or  notes  remaining  in 
his  hands,  or  could  in  any  degree  have  conduced  to  his 
conversion  of  such  funds  or  notes.  To  the  contrary,  it 
would  seem,  in  all  reason,  that  the  possession  of  this 
other  property  and  these  other  funds,  out  of  which  he 
might  have  met  the  necessities  which  presumably  induced 
his  malversations,  would  have  lessened  the  cnances  of 
misappropriation  of  the  funds  and  property  for  which 
his  sureties  were  responsible,  and  tnus  have  lessened, 
instead  of  increased,  their  exposure  to  liability.  We  are 
very  clear  to  the  conclusion,  that  the  imposition  of  these 
new  duties  not  covered  by  the  contract  did  not  discharge 
the  sureties  with  respect  to  those  embraced  in  the  con- 
tract, and  as  to  whicn  no  change,  in  the  particulars  we 
we  are  considering,  was  attempted. — Oity  of  New  York  v. 
KeUy,  98  N.  Y.  467  ;  State  of  New  York  v.  Vilas,  36  N.  T.  459; 
Ins.  Go.  V.  Potter,  4  Mo.  App.  494 ;  CominonweaUh  v.  HomeSy 
25  Grati  (Va.)  771 ;  Savings Bankv.  TravMe,  42  Am.  Rep.  402 ; 
Oaussen  v.  United  States,  97  U.  S.  584;  JoTies  v.  United  States, 
18  Wall  662;  By  an  v.  Morton,  65  Tex.  258;  Nat.  Bank  v. 
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Gerke,   6  Am.   St.  Rep.  453,  and  note  458 ;  Bmik  v,  Zdgler, 
49  Mich.  157. 

6.  The  sureties  further  defended  on  the  ground  that  the 
contract  between  Saint  and  the  company  was  changed, 
without  their  knowledge  or  assent,  by  a  subsequent  parol 
agreement  entered  into  by  their  principal  and  Walls,  rep- 
presenting  the  company,  whereby  Saint's  compensation  was 
to  be  reduced  from  fifty  dollars  per  month  to  nine  dollars 
per  week.  There  was  evidence  of  such  agreement,  but  none 
that  it  was  supported  by  a  consideration,  or  that  it  was  ap- 
proved by  plaintiff.  And  it  appears  from  other  evidence 
that  all  of  Wall's  contracts  were  subject  to  approval  or  re- 
jection by  other  officers  of  the  corporation,  and  that  plain- 
tiff settled  with  Saint  on  a  basis  as  to  compensation  of 
fifty  dollars  per  months.  We  think,  on  these  facts,  this 
defense  is  without  merit. — Steek  v,  Mills^  68  Iowa,  406. 

Equally  untenable,  in  our  opinion,  is  the  defense  which 

Proceeds  on  the  ground  that  the  instruction  of  plaintiff  to 
aint  to  retain  nis  salary  and  expenses  out  of  collections 
made  by  him  was  a  material  change  of  that  provision  of  the 
contract  which  required  him  to  remit  to  the  company  on 
the  1st  day  of  each  week  the  amount  collected  up  to  that 
day.  The  contract  provided  for  Saint's  compensation  and 
expenses,  but  was  silent  as  to  the  manner  of  payment  The 
method  of  payment  thus  adopted  tended  to  decrease  the 
risks  of  the  sureties,  as  affording  less  occasion  for  con- 
version by  Saint  than  had  payments  to  him  been  made  only 
at  the  end  of  each  month. 

7.  It  is  well  settled,  that  mere  indulgence  of  the  cred- 
itor to  the  principal,  the  mere  forbearance  to  take  steps^  to 
enforce  a  liability  upon  default,  or  even  an  understanding 
between  them  looking  to  payment  of  the  deficit  presently 
due  at  some  time  in  the  future,  which  does  not,  for  the  want 
of  a  consideration  to  support  it,  or  other  infirmity,  prevent 
the  creditor  from  immediately  demanding  payment,  will  not 
discharge  the  surety.  Hence,  what  took  place  between 
Walls  and  Saint  in  February,  1888,  in  regard  to  allowing 
the  latter  further  time  to  make  good  the  sum  he  had  there- 
tofore converted,  afforded  no  defense  to  the  sureties  with 
respect  to  the  sum  then  due. — 3  Brick.  Dig.,  p.  715,  §§36-43; 
9  Amer.  &  Eng.  Encyc.  of  Law,  p.  83,  n.  4;  Cayiid  Co.  v, 
TawFor*^,  21  N.J.  L.  100. 

.  8.  The  sureties,  however,  on  another  aspect  of  the  trans- 
action last  above  referred  to  between  Saint  and  Walls, 
predicate  a  defense  going  to  the  amount  of  their  liability. 
They  insist  that  Saint  was  at  that  time  a  defaulter  by  em- 
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bezzlement ;  that  Walls  knew  this  fact,  and,  without  giving 
any  notice  of  it  to  them,  he,  acting  for  the  company,  con- 
tinned  Saint  in  its  employment,  and  committed  other  funds 
to  him  which  were  also  converted ;  and  that  this  action  of 
Walls  discharged  them  from  all  liability  for  funds  thus  con- 
verted after  he  knew  of  Saint's  dishonesty.  The  general 
principle,  here  relied  on,  finds  abundant  support  in  the  au- 
thorities. In  the  leading  case  of  Phillips  v.  FoxaU,  Law  Rep. 
7  Q.  B.  666,  the  proposition  in  thus  stated  by  Quftin,  o. ; 
^'We  think  that  in  a  case  of  continuing  guaranty  for  the 
honesty  of  a  servant,  if  the  master  discovers  that  the 
servant  has  been  guilty  of  acts  of  dishonesty  in  the  course 
of  the  service  to  which  the  guaranty  relates,  and  if,  in- 
stead of  dismissing  the  servant,  as  he  may  do  at  once  and 
without  notice,  he  chooses  to  continue  in  his  employ  a  dis- 
honest servant,  without  the  knowledge  and  consent  of  the 
surety,  express  or  implied,  he  can  not  afterwards  have  re- 
course to  the  surety  to  make  good  any  loss  which  may  arise 
from  the  dishonesty  of  the  servant  during  the  subsequent 
service."  And  this  proposition  is  rested  upon  considera- 
tions which,  to  our  minds,  are  eminently  satisfactory.  Pre- 
mising that  had  a  default  involving  dishonesty,  and  occur- 
ring before  the  surety  became  bound,  been  known  to  the 
creditor,  and  concealed  by  him  from  the  surety,  the  effect 
would  have  been  to  discharge  the  surety,  a  doctrine  which 
appears  to  be  well  established,  the  court  proceeds  to  de- 
clare the  same  result  from  a  concealment  of  dishonesty 
pending  a  continuing  guaranty,  as  follows :  "One  of  the 
reasons  usually  given  for  the  nolding  that  such  a  conceal- 
ment [at  the  time  the  surety  enters  into  the  obligation] 
wotdd  discharge  the  surety,  is,  that  it  is  only  reasonable  to 
suppose  that  such  a  fact,  if  known  to  him,  would  necessarily 
have  influenced  his  judgment  as  to  whether  he  would  enter 
into  the  contract  or  not ;  and  in  the  same  manner,  it  seems 
to  us,  equally  reasonable  to  suppose  that  it  never  could 
have  entered  into  the  contemplation  of  the  parties  that, 
after  the  servant's  dishonesty  in  the  service  had  been  dis- 
covered, the  guaranty  should  continue  to  apply  to  his 
future  conduct,  when  the  master  chose,  for  his  own  purposes, 
to  continue  the  servant  in  his  employ  without  the  knowledge 
or  assent  of  the  surety.  If  the  obligation  of  the  surety  is 
continuing,  we  think  the  obligation  of  the  creditor  is  equally 
so,  and  that  the  representation  and  understanding  on  which 
the  contract  was  originally  founded  continue  to  apply  to  it 
during  its  continuance,  and  untU  its  termination."  The 
dtatioBB  directly  supporting  this  conclusion  are  qriasi  dicta 
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of  Lord  Redesdale  in  Smith  v.  Bank  of  Scotland,  1  Dow.  287, 
and  of  Malins,  V.  C,  in  Burgess  v.  Eve,  Law  Rep.,  13  Eq.  450; 
but  the  case  was  subsequently  followed  in  England  and  the 
United  States,  and  nowhere  abstractly  doubted.  We 
follow  these  authorities,  and  adopt  their  conclusions  as 
sound  in  principle. — Sanderson  v.  Aston,  Law  Rep.  3  Exch. 
73;  Brandt  on  Sur.  &  Guar.,  §368;  Roberts  v.  Donovan, 
70  Cal.  108 ;  (7.  C,  (kA.  K  R  Co.  Oow,  59  Ga.  685  ;  A(kP. 
Tel  Co,  V.  Barnes,  64  N.  T.  385 ;  Newark  v.  Stout,  52  N.  J. 
L.  35. 

9.  Indeed,  the  foregoing  doctrine  is  not  controverted  in 
this  case ;  but  it  is  contended  that  it  has  no  application  as 
between  a  corporation,  being  the  creditor,  and  the  surety  of 
one  of  its  officers  or  employes.  And  there  are  not  a  few 
adjudged  cases  which  support  this  view.  The  argument 
upon  which  this  conclusion  is  reached  is,  that  "corporations 
can  act  only  by  officers  and  agents.  They  do  not  guarantee 
to  the  sureties  of  one  officer  the  fidelity  of  the  others.  The 
fact  that  there  were  other  unfaithful  officers  and  agents  of 
the  corporation,  who  knew  and  connived  at  his  (the  princi- 
pal's) infidelity,  ought  not  in  reason,  and  does  not  in  law  or 
equity,  relieve  the  sureties  from  their  reaponsibilitv  for 
him.  They  undertake  that  he  shall  be  honest,  though  all 
around  him  are  rogues.  Were  the  rule  different,  by  a  con- 
spiracy between  the  officers  of  a  bank,  or  other  moneyed 
institution,  all  their  sureties  might  be  discharged-  It  is  im- 
possible that  a  doctrine  leading  to  such  consequences  can  be 
sound."— i?'^.  W.  &  C.  Raihoav  Co,  v,  Shaeffer,  59  Pa.  St  356; 
Taylor  v.  Bank  of  Ky.,  2  J.  J.  Marsh.  565  ;  McShane  v.  Uoio- 
ard  Bank,  10  Law.  An.  Rep.  552;  Brandt  on  Sur.  &  Guar., 
§  369. 

It  is  to  be  noted  that  these  cases — and  there  may  be 
others  which  follow  them — ^hold,  not  only  that  where  there 
is  a  conspiracy  between  officers  of  a  corporation  to  embez- 
zle its  funds,  the  dereliction  of  neither  officer  will  discharge 
the  sureties  of  the  other,  but  also  where  there  is  a  negli- 
gent failure  on  the  part  of  one  such  officer  to  give  notice  to 
the  sureties  of  another  of  his  dishonesty,  and  a  continuance 
of  the  dishonest  servant  in  the  corporate  service  without 
the  assent  of  his  sureties  given  with  a  knowledge  of  the  de- 
fault,  the  sureties  are  not  discharged  from  liability  for  sub- 
sequent deficits,  though  confessedly  they  would  be  were 
the  creditor  an  individual  or  copartnership.  It  may  be 
that  the  first  position  stated  is  sound.  It  would  seem  to  be 
immaterial  whether  an  original  default  results  from  the 
dishonesty  of  the  principal  alone,  or  conjointly  from  his 
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and  the  dereliction  of  another  corporate  employe.  The 
sureties  are  bound  to  answer  for  the  results  of  any  form  of 
origiBal  dishonesty ;  that  is  what  they  insure  against  It 
may  be  too,  doubikMSs  would  be,  that  no  concealment  by  a 
conspirator  of  the  fact  of  the  principal's  origiaal  default,  no 
continuance  in  the  service  by  an  officer  of  the  corporation 
in  pari  delicto  with  the  principal,  would  suffice  to  discharge 
the  surety,  since  all  of  this  is  malversation  participated  m 
by  the  principal,  and  violative  of  the  contract  which  the 
sureties  have  undertaken  to  see  faithfully  performed. 
Moreover,  the  acts  and  omissions  of  one  agent  of  a  corpora- 
tion, in  conspiracy  with  another  to  filch  their  common  mas- 
ter, in  furtherance  of  their  nefarious  purposes,  are,  in  the 
nature  of  things,  without  authorization  oy  implication  or 
otherwise,  and  can  in  no  just  sense  be  said  to  be  acts  or 
omissions  of  the  corporation.  Upon  this  idea,  it  may  be 
that  where  one  officer,  though  not  originally  participating 
in  the  default  of  another,  conceals  that  default  from  the 
sureties  of  his  fellow-officer  and  from  the  company,  for  sin- 
ister purposes  of  his  own,  and  not  as  representing  his  em- 
ployer, or  in  his  interest,  and  continues  the  defaulting  offi- 
cer in  the  service,  the  sureties  would  not  be  discharged  as 
to  subsequent  deficits.  Thus  far  we  may  go  with  the  learned 
courts  in  which  the  cases  we  have  cited  ^were  decided. 

But  even  our  conservatism  in  following  adjudications  of 
courts  of  acknowledged  ability  and  learning  can  in  no  degree 
constrain  us  to  adopt  the  second  proposition  stated  above. 
We  can  not  subscribe  to  the  doctrine,  that  there  is  the  rad- 
ical difference  insisted  on,  or  any  material  difference  in  fact, 
between  the  efficacy  of  acts  and  omissions  of  an  agent  of  a 
creditor  corporation,  having  authority  in  the  premises,  on 
the  one  hand,  and  the  acts  and  omissions  of  the  agent  of  an 
individual  creditor,  or  of  the  individual  himself,  on  the 
other,  in  respect  of  condoning  the  defalcation  of  an  employe, 
omitting  notice  to  the  employe's  sureties,  and  continuing 
him  in  the  service,  to  operate  a  release  of  the  sureties  as  to 
subsequent  deficits  of  the  dishonest  employe.  No  doctrine 
of  the  law  is  more  familiar  than  that  notice  to  an  a^ent, 
within  the  scope  of  his  agency,  is  notice  to  the  principal ; 
and  this  doctrine  has  in  no  connection  been  applied  more 
frequently  and  uniformly  than  to  corporations  and  their 
agents.  Indeed,  there  is  an  absolute  necessity  in  all  cases 
ior  its  application  to  corporations,  since  they  act  and  can 
be  dealt  with  only  through  agents.  Notice  to  one  a^ent  of 
a  corporation,  with  respect  to  a  matter  covered  by  his 
agency,  must  be  as  efficacious  as  to  its  directors  or  to  its 
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president,  since  these  also  are  only  agents,  with  largei 
powers  and  duties,  it  is  true,  but  not  more  luUy  charged  witl 
respect  to  the  particular  thing  than  he  whose  authority  ij 
confined  to  that  one  thing.  In  the  case  at  bar,  Walls  had 
authority  to  make  the  contract  with  Saint,  subject  to  the 
approval  of  another  agent  of  the  corporation.  He  did  ii 
fact  make  it.  This  contract  contained  a  provision  for  ite 
termination  by  either  party  at  pleasure.  The  evidence  wag 
that  Walls  had  full  supervision  over  Saint,  and  over  all 
matters  embraced  in  the  contract  made  hj  Saint.  It  wasai 
least  a  fair  inference  to  be  drawn  by  the  ]ury,  that  he  could 
terminate  the  employment  either  under  the  stipulation  k 
the  instrument,  or  for  a  violation  of  it  by  Saint,  subject  tc 
the  approval  of  the  other  oflBcer  or  a^ent  referred  to.  There 
is  no  ground  to  doubt  but  that  to  have  given  the  sureties 
notice  of  Saint's  default  would  have  been  in  the  line  of  hit 
duty  and  authority.  Equally  clear  it  must  be,  that  theii 
assent  to  him  to  a  continuance  of  Saint's  employment  woulc 
have  bound  them  for  the  subsequent  defalcation ;  and,  oi 
the  other  hand,  it  must  be,  that  their  dissent  from  sue! 
continuance  communicated  to  him  would  have  had  the  same 
effect  as  had  it  been  given  to  any  other  officer  of  the  cred 
itor  company.  He  had  notice  of  the  default  He  received 
it  as  representing  the  company.  In  that  capacity,  he  con 
doned  it,  made  arrangements  with  Saint  to  make  it  good 
continued  the  employment,  and  continued  Saint's  opportu 
nities  to  embezzle  the  company's  funds,  on  the  supposed 
security  for  its  re-imbursement  afforded  by  the  obli^atioi 
of  the  sureties,  who  had  contracted  on  the  assumption  o; 
Saint's  honesty,  and  were  entitled  to  know  of  his  dishonesty 
when  it  should  develop,  as  a  condition  to  their  subsequeni 
liability.  There  is  no  intimation  of  connivance  or  conspir 
acy  on  the  part  of  Walls  with  Saint  to  defraud  either  th( 
creditor  or  the  sureties.  What  he  did  was  doubtless  done 
in  good  faith,  and  for  the  interest,  as  he  supposed,  of  his 
employer.  It  was  in  the  line  of  his  employment  If  his 
further  duty  was  to  report  his  action  to  another  officer  o 
the  company,  the  presumption  is  that  he  made  such  a  report 
there  is  nothing  in  the  record  to  rebut  such  presumption 
We  can  not  hesitate  to  affirm,  on  this  state  of  the  case,  thai 
what  he  did  which  ought  not  to  have  been  done,  and  whai 
he  failed  to  do  which  ought  to  have  been  done,  were  th( 
acts  and  omissions  of  the  corporation,  involving  the  same 
consequences  in  all  respects  as  if  the  corporate  entity  had 
been  capable  of  direct  personal  action,  so  to  speak,  anci  had 
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acted  as  he  did,  or  as  if  he  himself,  and  not  the  Wheeler  & 
Wilson  Manufacturing  Company,  had  been  the  creditor. 

We  suppose  it  would  not  be  contended  in  any  quarter 
that,  if  these  sureties  had  in  terms  stipulated  tnat,  in 
case  of  Saint's  default,  notice  to  them  and  assent  on  their 

{)art  should  be  a  condition  precedent  to  their  liability  for 
urther  defaults,  they  could  be  held  without  such  notice  and 
assent ;  and  yet,  under  the  doctrine  announced  in  the  cases 
cited,  such  a  stipulation  would  be  entirely  nugatory,  and  the 
failure  of  every  agent  and  officer,  all  with  knowledge  of  the 
stipulation  and  of  the  default,  to  notify  the  sureties  thereof, 
would  avail  them  nothing.  Yet  it  would  manifestly  be  no 
more  the  duty  of  the  corporation  to  give  a  notice  so 
stipulated  for  than  to  give  a  notice  made  a  part  of 
the  contract  by  the  law  of  the  land.  And  such  (loctrine, 
carried  to  its  legitimate  results,  would  defeat  all  corporate 
liability  growing  out  of  the  contracts,  acts  and  omissions  of 
agents  clothed  with  power  and  authority  in  the  premises. 
That  it  is  unsound  is  demonstrated  not  only  in  logic,  but 
upon  analogous  authority.  As  we  have  seen,  the  English 
court  in  the  leading  case  of  PkiUips  v.  FoxaR^  supra,  which 
has  never  been  cafled  in  question  there  or  in  this  country, 
either  as  to  the  result  or  the  reasoning  upon  which  it  was 
reached,  supported  the  principle  declared  upon  the  same 
considerations  which  underlie  the  doctrine,  that  if  an 
employer  have  knowledge  of  the  previous  dishonesty 
of  a  servant,  and  accept  a  guaranty  for  his  future 
honesty  without  disclosing  such  knowledge  to  the  surety, 
this  is  a  fraud  upon  the  latter,  and  he  is  not  bound. 
Now,  suppose  an  officer  of  a  corporation  charged  with 
the  duty  of  finding  surety  for  another  officer,  knowing  of 
such  previous  dishonesty  on  the  part  of  sucH  other  officer, 
takes  bond  for  his  faithful  and  nonest  performance  of  the 
services  contracted  for  without  giving  the  surety  notice  of 
the  prior  dereliction,  would  not  that  omission  of  duty  on 
his  part  stand  upon  the  same  plane  before  the  law,  and  in- 
volve precisely  tne  same  consequences,  as  if  the  default  had 
occurred  after  the  surety  has  bound  himself,  and  the  officer 
had  then  failed  to  give  him  notice  of  it?  If  the  corporation 
is  not  prejudiced  by  the  omission  in  one  instance,  can  it  be 
in  the  other?  If  the  corporation  is  responsible  for  the 
dereliction  of  its  agent  with  respect  to  notice  of  a  previous 
default,  would  it  not  also  be  responsible  for  its  agent's 
failure  to  give  notice  of  the  subsequent  default?  There 
can,  in  our  opinion,  be  but  one  answer  to  these  questions. 
There  can  be  no  possible  difference  in  the  duty  of  the  agent 
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and  the  corporation's  liability  for  its  non-performance  ii 
the  two  cases.  And  the  law  is  well  settled,  tnat  the  failun 
of  the  agent  of  a  corporation  to  give  notice  of  such  previouf 
dishonesty  avoids  the  obligation  of  the  sureties  for  future 
misconduct.  Singularly  enough,  too,  some  of  the  casei 
holding  this  doctrine  distinctly  and  broadly  were  decidei: 
by  courts,  those  of  Pennsylvania  and  Kentucky,  which  hok 
the  contrary  view  as  to  notice  of  after-occurring  embezzle 
meni — Brandt  on  Sur.  &  Guar.,  §§  365-368;  Wayne  v.  Com 
mercial  Nat,  Bank,  52  Pa.  Si  344 ;  Graves  v,  Lebanon  Nat 
Bank,  10  Bush  (Ky.),  23 ;  Franklin  Bank  v.  Cooper,  36  Me 
179;  8.  c,  39  Me.  542. 

Our  conclusion  on  this  point  is  further  supported  by  th( 
cases  of  C.  C.  &  A.  R  R.  Co.  v.  Goiv,  and  A.  &  P.  Tel  Co 
V.  Barnes,  s^ipra,  which,  without  discussing  this  point,  h 
effect  hold  that  the  omission  of  an  officer  of  a  corporatioi 
to  notify  a  surety  of  the  default  of  his  principal  in  a  cas< 
like  this,  and  the  continuance  by  such  officer  of  the  employ 
ment  of  the  principal,  will  discharge  the  surety  as  to  all  de 
faults  arising  during  the  subsequent  service.  And  u 
Newark  v.  Stout,  52  N.  J.  L.  35,  the  New  Jersey  court,  whil< 
adhering  generally  to  the  doctrine  we  have  been  criticising 
yet  held  that,  if  the  default  and  dishonesty  of  a  mnnicipa 
officer  be  brought  to  the  attention  of  the  city  council,  whicl 
is  clothed  with  the  power  to  remove  him,  and  he  is  allowec 
to  continue  in  the  service  without  notice  to  and  assent  oi 
the  part  of  the  surety,  the  latter  will  be  discharged  fron 
liability  as  to  all  subsequent  defaults.  It  does  not  appeal 
to  have  been  so  considered  by  that  court,  but  it  is  manifes 
that  this  is  a  radical  departure  from  the  doctrine  held  b] 
the  Pennsylvapia,  Kentucky,  Marvland  and  other  courts 
and  relied  on  by  appellee  here ;  and  goes  strongly  in  suppor 
of  the  contrary  rule,  which  we  believe  to  be  the  sound  one 

It  is  also  to  be  noticed,  that  much  reliance  is  had  by  th( 
courts  holding  that  a  surety  of  one  officer  of  a  corporatioi 
is  not  discharged  by  the  acts  or  omissions  of  another  in  th< 
particulars  under  consideratiou,  on  cases  decided  by  th< 
Supreme  Court  of  the  United  States  in  respect  of  suretiei 
of  public  officers.  Indeed,  it  would  seem  that  this  whoI< 
doctrine  had  its  inception  in  this  class  of  cases.  This  cai 
but  be  considered  an  infirmitive  circumstance  going  to  th( 
soundness  as  authority  of  those  cases  which  involve  sureties 
of  corporation  officers.  There  is  a  palpable  and  manifesi 
distinction  between  the  two  classes  of  cases  bearing  directh 
upon  this  question,  which,  while  requiring  the  applicatioi 
of  this  rule  to  public  officers  on  the  grounds  of  public  policy 
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and  that  I<whe8  should  not  be  imputed  to  the  government, 
does  not  require  its  application  to  officers  of  corporations. 

We  hold  that  if  Walls,  while  acting  for  the  corporation, 
and  in  the  capacity  of  its  agent,  with  respect  to  the  matters 
and  things  involved  in  Saint's  contract,  received  notice  of 
such  a  conversion  of  its  funds  by  Saint  as  amounted  to  em- 
bezzlement, or  involved  dishonesty,  and,  without  imparting 
this  knowledge  to  the  sureties  and  receiving  their  assent 
thereto,  continued  him  in  the  service,  that  the  sureties  are 
not  liable  for  Saint's  subsequent  defaults.  Charges  5, 9  and 
7,  requested  for  defendants,  when  referred  to  the  evidence, 
were  correct  expositions  of  the  law  as  we  understand  in  this 
connection.  The  refusal  of  the  court  to  give  them  involved 
error  which  must  work  a  reversal  of  the  case.  ISIost  of  the 
other  assignments  of  error  are  covered  by  the  points  con- 
sidered in  the  first  part  of  this  opinion.  Such  of  the  assign- 
ments as  are  not  discussed  have  been  considered,  and  found 
to  be  without  merit." 

The  judgment  is  reversed,  and  the  cause  remanded. 


8cott  V.  Si^crnirirs.  I^^S  ml 

Action  on  Promissory  Notes,  by  Payee  against  Maker, 

1.  Discharge  of  surety  hy  exUnsion  of  time  to  principal. — An  extension 
of  the  day  of  payment,  granted  by  the  creditor  to  the  principal,  and 
founded  on  a  valuable  consideration,  discharges  the  surety,  if  made 
without  his  knowledge  and  consent ;  and  the  payment  of  interest  in 
advance  for  the  extended  period,  in  consideration  of  the  extension, 
is  a  valid  consideration,  though  a  partial  payment  after  maturity  js 
not. 

Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  action  was  brought  by  Thos.  M.  Scruggs,  against 
Jno.  F.  Scott  and  H.  S.  Freeman,  and  was  founded  on  the 
defendants'  two  promissory  notes,  one  for  $520.33,  and  the 
other  for  $2,081.32 ;  each  of  said  notes  being  dated  January 
4th,  1890,  and  payable  six  months  after  date,  to  the  order  of 
the  plaintiff,  at  the  First  National  Bank  of  Decatur.  The 
action  was  commenced  on  the  2l8t  March,  1891.  The  de- 
fendants jointly  pleaded  the  general  issue,  and  Freeman 
specially  pleaded  that  he  was  only  a  surety  on  the  notes, 
and  was  discharged  by  an  extension  of  the  day  of  payment 
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granted  by  plaintiff  to  Scott,  for  valuable  consideration, 
without  his  knowledge  or  consent.  Issue  was  joined  on 
each  of  these  pleas. 

On  the  trial,  the  plaintiff  having  read  in  evidence  the  notes 
sued  on,  the  evidence  introduced  by  the  defendants  showed 
these  facts :  On  May  23d,  1889,  the  defendant  Scruggs  ap- 
plied to  Scott,  the  plaintiff,  for  a  loan  of  $3,000 ;  and  on 
Scott  asking  "what  security  he  could  give,"  said,  "that  he 
could  give  his  own  note,  with  Freeman  as  surety."  Scott 
agreed  to  make  the  loan,  and  wrote  out  two  notes,  one  for 
$2,000,  and  one  for  $1,000 ;  to  which  notes  Scott  then  signed 
his  own  name,  and,  taking  them  out  of  the  office  where  he 
and  Scruggs  were,  returned  in  a  few  minutes  with  Freeman's 
name  attached.  These  notes  were  dated  May  23d,  1889,  and 
were  payable  to  Scruggs'  order,  on  the  1st  January,  1890, 
at  the  First  National  Bank  at  Decatur ;  and  Scruggs  paid  the 
money  to  Scott,  deducting  the  interest  in  advance.  About 
the  time  of  the  maturity  of  these  noters,  Scott  applied  to 
Scruggs  for  an  extension  of  the  debt,  and  Scruggs  agreed  to 
extend  the  day  of  payment  for  six  months,  if  Scott  would 
pay  $500  cash,  and  give  new  notes  in  renewal.  Scott  agreed 
to  these  terms,  and  proposed  to  take  the  new  notes  out  and 
procure  Freeman's  signature;  but  Scruggs  insisted  that 
Freeman  must  come  to  his  office  and  sign  them.  Scott  then 
brought  Freeman  to  the  office,  where  they  both  signed  the 
renewal  notes,  the  notes  now  sued  on ;  and  Scott  having 
paid  the  $500,  the  new  notes  were  delivered  to  Scruggs,  and 
the  old  notes  were  thereupon  delivered  up  and  cancelled  by 
tearing  off  the  signatures.  The  evidence  showed  that,  at  the 
time  of  the  execution  of  these  new  notes,  no  questions  were 
asked,  and  nothing  was  said  by  any  of  the  parties  as  to 
Freeman  being  only  a  surety  for  Scott.  When  these  new 
notes  matured,  Scott  again  asked  an  extension,  and  after 
several  letters  had  passed  between  him  and  Scruggs,  the 
latter  agreed  to  extend  the  debt  for  six  months,  u  Scott 
would  pay  the  interest  for  six  months  in  advance.  Scott 
agreed  to  this,  and  paid  the  interest  as  stipulated ;  and  this 
suit  was  not  brougnt  until  after  the  expiration  of  the  six 
months.  It  was  not  controverted  that  tnis  agreement  was 
made  without  the  knowledge  or  consent  of  Freeman. 

On  these  facts',  the  court  charged  the  jury,  on  request, 
that  they  must  find  for  the  plaintiff,  against  each  of  the  de- 
fendants, if  they  believed  the  evidence.  The  defendants 
excepted  to  this  charge,  jointly  and  severally ;  and  Freeman 
also  excepted  to  the  refusal  of  several  charges  asked  by  him 
in  writing,  as  follows : 
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(1.)  "If  the  jury  find  that  the  defendant  Freeman  signed 
the  notes  which  are  the  foundation  of  this  suit  solely  as 
surety  for  the  defendant  Scott,  and  that  this  fact  was  known 
to  the  plaintiff  at  the  time  of  the  making  of  the  notes ;  and 
if  the  jury  also  find  that  the  plaintiff,  without  the  knowledge 
or  consent  of  the  defendant  Freeman,  by  an  agreement 
between  him  and  the  defendant  Scott,  for  a  valuable  consid- 
eration extended  the  time  of  the  payment  of  the  said  notes 
for  a  definite  time;  then  the  defendant  Freeman  is  dis- 
charged as  surety,  and  the  verdict  must  be  in  favor  of  the 
defendant  Freeman." 

(2.)  "If  the  jury  find  that  the  defendant  Scott  paid  to  the 
plaintiff  the  whole  or  any  part  of  the  interest  on  the  notes 
which  are  the  foundation  of  this  suit,  in  advance,  as  a  con- 
sideration for  the  extension  of  the  time  of  the  payment  of 
the  said  notes  for  a  definite  time,  and  that  the  plaintiff  ac- 
cepted the  said  payment,  and  in  consideration  thereof  agreed 
to  extend  the  time  of  the  payment  of  the  said  notes  tor  a 
definite  time  ;  such  payment  of  the  whole,  or  any  part  of 
the  said  interest  in  advance,  was  a  valuable  consideration, 
and  sufficient  to  sustain  the  agreement  for  the  extension  of 
the  payment  of  the  said  notes ;  and  if  the  jury  also  find 
that  the  defendant  Freeman  was  only  a  surety  on  the  said 
uotes,  and  that  this  agreement  for  the  extension  of  the  time 
of  the  payment  of  the  notes  was  made  without  his  knowledge 
or  consent,  then  he  is  discharged  as  such  surety,  and  their 
verdict  must  be  in  his  favor." 

(3.)  "If  a  creditor,  for  a  valuable  consideration,  makes  an 
aj^reement  with  the  principal  debtor  to  extend  the  time  of 
the  payment  of  the  debt,  without  the  knowledge  or  consent 
of  the  surety,  the  surety  is  thereby  discharged,  no  matter 
whether  he  has  suffered  any  loss  or  damage  by  such  exten- 
sion or  not" 

(4)  "If  the  jury  find  that  the  defendant  Freeman  signed 
the  notes  which  are  the  foundation  of  this  suit,  solely  as 
the  surety  for  the  defendant  Scott,  and  that  Freeman  signed 
the  notes  sued  on  under  circumstances  which,  if  followed  up 
bj  Scruggs,  would  have  brought  knowledge  of  this  fact  to 
Scruggs;  and  if  the  jury  also  find  that  the  plaintiff,  without  the 
knowledge  or  consent  of  the  defendant  Freeman,  by  an 
aOTeement  between  him  and  the  defendant  Scott,  for  a  valu- 
able consideration  extended  the  time  of  the  payment  of  the 
said  notes  for  a  definite  time,  then  the  defendant  Freeman 
is  discharged  as  surety,  and  their  verdict  must  be  in  his 
favor." 
(5.)  "The  jury  may  look  at  the  circumstances  attending 
2$ 
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the  execution  of  the  said  notes  sued  on,  to  determine  whether 
Scruggs  did  in  fact  know  that  Freeman  was  simply  a  surety 
on  the  notes." 

6.  "If  the  jury  believe  from  the  evidence  that  the  original 
notes,  which  were  surrendered  when  the  notes  sued  on  were 
executed,  were  signed  by  Freeman  as  surety ;  and  if  the  jury 
further  believe  from  the  evidence  that  the  notes  sued  on 
were  ^iven  at  the  request  of  Scott,  and  that  Freeman  did 
not  join  in  the  request ;  then  the  mere  execution  of  these 
last  notes,  in  renewal  of  th.e  first,  in  the  absence  of  an  ex- 
press agreement  to  the  contrary,  would  not  change  the  rela- 
tion of  the  parties  existing  j)rior  to  such  new  notes,  so  as  to 
make  Freeman  a  principal  with  Scott  on  the  notes  sued  on." 

(7.)  "If  the  jury  believe  from  the  evidence  that  the 
notes  sued  on  were  given  at  the  request  of  Scott,  and  that 
Freeman  did  not  join  in  the  request,  then  the  mere  execu- 
tion of  these  last  notes,  in  the  absence  of  an  express  agree- 
ment to  the  contrary,  would  not  change  the  relation  of  the 
parties  existing  prior  thereto,  so  as  to  make  Freeman  a  prin- 
cipal with  Scott  on  the  notes." 

(8.)  "If  the  jury  find  from  the  evidence  that  the  notes 
sued  on  were  simply  a  renewal  of  the  loan  to  Scott  by 
Scruggs,  or  a  portion  thereof,  then  the  presumption  is,  in 
the  absence  of  proof  to  the  contrary,  that  the  parties  sus- 
tained the  same  relation  to  each  other  that  existed  at  the 
time  of  the  original  notes." 

(9.)  "Although  the  notes  sued  on  may  on  their  face  im- 
port that  Scott  and  Freeman  were  co-makers,  yet  it  is  com- 
petent to  show  that  Freeman  did  in  fact  sign  the  notes  sued 
on  simply  as  surety,  and  this  fact  may  be  shown  by  the  tes- 
timony of  the  witnesses." 

(10.)  "Defendant  Freeman  requests  the  court  to  submit 
to  the  jury  whether  or  not  he  was  surety  on  the  two  notes 
sued  upon,  and  whether  that  fact  was  known  to  the  plaintiff 
at  the  time  of  the  making  of  the  notes." 

The  charges  given,  and  the  refusal  of  the  several  charges 
asked,  are  assigned  as  error,  jointly  and  severally. 

M.  A.  Tyng,  and  W.  R  Francis,  for  appellants. — If  the 
time  of  payment  is  extended  for  a  definite  time,  by  a  binding 
agreement  between  the  creditor  and  the  principal,  without 
the  consent  of  the  surety,  the  latter  is  thereby  discharged. 
2  Brandt  on  Suretyship,  §§  342,  352;  lh\  Bank  of  Mobile  v, 
James,  9  Ala.  949;  Haden  v.  Broicn,  18  Ala.  G41 ;  M.  ilk  M. 
Railway  Co.  v.  Brewer,  76  Ala.  135,  142 ;  Cox  v,  M.  &  G, 
liailroad  Co.,  44  Ala.  611 ;  StUlwell  v.  Aaron.  69  Mo.  539,  or 
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33  Amer.  ReD.  517  ;  Holliiigswortli  v,  Tomlinson,  12  S.  E.  Rep. 
989;  2  Dan.  Neg.  Instruments,  §  1317.  It  is  not  necessary 
that  the  fact  of  suretyship  should  appear  on  the  face  of  the 
paper,  when  the  creditor  knows  the  fact  at  the  time  he 
grants  the  extension ;  and  the  relation  between  the  parties 
may  be  shown  by  parol  evidence. — 2  Brandt,  375 ;  1  lb,  29 ; 
Greenough  v.  McCfeUand,  2  Ell.  &  Ell.  424;  Pooley  v.  Harra- 
dim,  7  El.  &  Bl.  431 ;  Br,  Bank  v.  James,  9  Ala.  949 ;  Walton 
i\  Williams,  44  Ala.  347 ;  Siimmerhill  v,  Tapp,  52  Ala.  227. 
Whether  plaintiff  had  knowledge  of  Freeman's  suretyship 
was  disputed,  and  the  question  should  have  been  submitted 
to  the  juiy. — Hissong  v.  Railroad  Co,,  91  Ala.  514;  Svblett  v, 
HofigeSy  88  Ala.  491 ;  Daniel  v.  Hardimck,  lb.  557. 

Harris  &  Eyster,  contra, — Whether  Freeman  was  only 
surety  for  Scott  on  the  original  notes,  and  whether  plaintiff 
knew  that  fact,  are  immaterial  inquiries  in  this  case.  When 
the  notes  now  sued  on  were  given,  nothing  was  said  about 
the  relation  between  Scott  and  Freeman,  but  the  old  notes 
were  surrendered  and  cancelled,  and  the  new  notes  taken 
under  the  new  contract.  This  was  a  novation  of  the  con- 
tract, and  supported  by  a  valuable  consideration  moving  to 
each  of  the  defendants. — Hixon  v,  Hdherington,  57  Ala.  165 ; 
Fhiker  v.  Henry,  27  Ala.  403 ;  Bufledge  v.  Toiimsend,  38  Ala. 
706;  Allen  i\  Prater,  30  Ala.  458;  3IauU  v,  Vaughn,  45  Ala. 
134 

COLEMAN,  J. — The  authorities  are  uniform  in  holding, 
tliat  any  agreement  supported  by  a  valuable  consideration, 
made  by  the  creditor  and  principal  debtor,  without  the 
assent  of  the  surety,  by  which  the  debt  of  the  principal  is 
extended,  operate?  a  discharge  of  the  surety. — Mobile  dc  Mont- 
rpniery  B,  B.  Co,  v.  Brewer,  76  Ala.  142. 

An  agreement  for  the  extension  of  a  debt,  founded  upon  a 
partial  payment  made  after  maturity,  is  not  supported  by  a 
sufficient  consideration  to  discharge  a  surety;  but,  if  the 
partial  payment  be  made  before  the  maturity  of  the  debt, 
it  is  sufficient  to  support  an  agreement  for  the  extension  of 
the  debt,  and  if  made  without  the  assent  of  the  surety  he 
will  be  discharged. — Brandt  Sur.,  §  306,  and  note.  Payment 
of  interest  on  a  note  in  advance  has  been  held  to  be  a  suffi- 
cient consideration  to  support  an  agreement  for  the  exten- 
sion of  a  debt.—  Vestal  v.  Knight,  15  S.  W.  Kep.  16.  In  the 
case  of  Turner  v.  WilUarns,  12  8.  W.  Kep.  989,  the  law  is 
stated  as  follows :  "The  acceptance  of  interest  in  advance  of 
the  maturity  of  a  note  is  pi^ima  fojcie  evidence  of  a  binding 
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contract  to  forbear  and  delay  the  time  of  payment,  and  no 
suit  can  be  maintained  during  the  period  for  which  the 
interest  has  been  paid,  unless  the  right  to  sue  be  reserved 
by  the  agreement  of  the  parties."  The  payment  of  the 
interest  in  advance  is  not,  of  itself,  the  contract  for  delay, 
but  is  evidence  of  such  contract,  and  in  the  absence  of  re- 
butting evidence  is  conclusive.  See  Brandt,  Sur.,  §305; 
also,  Ujiiontoion  v,  Mockey,  140  U.  S.  220. 

We  are  satisfied  that,  if  plaintiflf  demanded  the  paymeni 
of  interest  for  six  months  before  it  had  accrued,  and  it  was 
paid  in  advance  by  the  principal  debtor,  upon  the  agreemeni 
that  the  debt  should  be  extended  six  months,  or  any  othei 
definite  time,  and  was  accepted  upon  such  agreement,  i1 
would  be  a  sufficient  consiaeration  to  support  the  agiee- 
ment  for  the  extension  of  the  time ;  and  if  this  was  done 
without  the  knowledge  and  assent  of  the  surety,  it  would 
operate  a  discharge  of  the  surety. — Scott  v.  Mobile  ct  Ginm] 
K  B.  Co.,  322. 

The  evidence  of  Scott,  the  principal  debtor,  was  compe 
tent  to  prove,  and  tended  to  prove,  that  the  plaintiff  kne\^ 
that  Freeman  was  only  a  surety. — SumrnerkiU  v.  Tapp 
52  Ala.  227;  Wdtonv.  miliams,UA\s,.3^9;  Br,  Bank  of  Mu 
bile  V.  Coleimtii,  20  Ala.  140 ;  9  Ala.  949.  He  says,  that  plain 
tiff  inquired  of  him  ''what  security  he  could  give"  to  procure 
the  loan  of  the  money.  "I  told  him  I  could  give  my  note 
with  Freeman  as  surety.''  The  evidence  of  both  tne  de 
fendants  tended  to  show  that  the  notes  sued  upon  were 
mere  renewal  notes,  extending  the  time  of  payment.  It  wa^ 
for  the  jury  to  determine  the  weight  and  credibility  of  theii 
testimony. 

The  notes  sued  upon  were  dated  January  4th,  1890,  and  due 
six  months  after  date.  There  is  evidence  tending  to  show 
that  in  July,  1890,  the  plaintiff  agreed  to  extend  the  time  oi 
the  maturity  of  the  notes  to  January  4th,  1891,  upon  tht 
payment  of  the  interest  in  advance  for  that  period,  and  upot 
this  agreement  the  interest  was  paid  in  advance.  There  is 
evidence  tending  to  show  this  agreement  was  made  without 
the  assent  of  the  surety. 

The  court  erred  in  giving  the  general  charge  in  favor  oi 
the  plaintff,  and  erred  in  refusing  to  give  charge  No.  one 
requested  by  the  suretv.  Some  of  the  charges  requesteeJ 
by  the  defendant,  notably  charge  No.  2,  failed  to  hypothe- 
size the  fact  of  knowledge  of  the  suretyship  on  the  part  ol 
the  plaintiff,  and  were  properly  refused.  We  do  not  appre- 
hend that  there  will  be  any  further  difficulty  on  another 
trial. 

Eeversed  and  remanded. 
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Howie  1^.  North  Birmingrhani  Land 
Company* 

Bill  in  Equity  to  enforce  Veiidor's  Lien  on  Laiul;  Cross-Bid 
for  Rescission  of  Contract, 

1.  Re»ciuion  of  contract  y  at  instance  of  purchaser,  on  ground  of  fraud. 
A  court  of  equity  will  not  decree  the  rescission  or  cancellation  of  a 
contract  for  the*  sale  of  land,  at  the  instance  of  the  purchaser,  on 
account  of  fraudulent  misrepresentations  made  by  the  vendor,  upon 
a  bare  probability,  or  mere  preponderance  of  the  evidence,  but 
requires  the  complainant  to  establish  his  case  by  clear  and  convincing 
evidence. 

2.  Same ;  Inches. — The  purchaser  of  land,  claiming  a  rescission  of 
the  contract  on  the  ground  of  fraud,  must  act  with  promptness  on  its 
discovery ;  and  when  he  delays  for  three  years,  as  in  this  case,  and 
then  sets  up  the  fraud  in  defense  of  a  bill  to  enforce  a  vendor's  lien, 
relief  will  be  refused  on  account  of  the  laches. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  original  bill  in  this  case  was  filed  on  the  27th  March, 
1890,  by  the  North  Birmingham  Land  Company,  a  private 
corporation,  against  W.  P.  Howie ;  and  songnt  to  enlorce  a 
vendor's  lien  for  unpaid  purchase-money,  on  two  lots  which 
the  complainant  had  sold  to  the  defendant  The  defendant, 
by  answer  and  cross-bill,  asked  a  rescission  of  the  contract, 
on  account  of  alleged  fraudulent  representations  made  bv 
the  complainant's  agent  who  negotiated  the  sale,  and  which 
were  alleged  to  be  a  material  inducement  to  the  purchase. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  for  the  complainant,  but  did  not  notice  the 
cross-bill ;  and  his  decree  is  here  assigned  as  error. 

S.  J.  Darby,  and  Watts  &  Son,  for  appellants,  cited  Jtizan 
V.  Tovlmin,  9  Ala.  662;  Atxvood,  v.  Wriqht,  29  Ala.  346;  Fos- 
ter v.  6Vm(>«f,  29  Ala.  393 ;  Pomeroy's  Equity,  §§878, 880-90; 
1  Brick.  Digest,  688,  §§  705-07. 

Garrett  &  Underwood,  contra,  cited  Bratlfeld  v.  EJyton 
Land  Co.,  93  Ala.  527 ;  B,  Elevator  d  Warehouse  Co,  v,  Ely- 
ton  Land  Co.,  93  Ala.  549. 

WALKER,  J.— On  the  14th  day  of  January,  1887,  the 
appellant  contracted  for  the  purchase  of  the  lots  upon  which 
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the  vendor's  lien  is  claimed,  paid  one  fourth  of  the  pnrchase- 
money  in  cash,  for  the  balance  thereof  executed  his  three 
notes,  each  for  one  fourth  of  the  purchase-price,  and  pay- 
able respectively  one,  two  and  three  years  after  date,  and 
received  from  the  appellee  its  bond  for  title.  The  note  for 
the  first  deferred  installment  of  the  purchase-money  waa 
paid  at  its  maturity.  No  payment  having  been  made  on  the 
other  two  notes,  the  original  bill  in  this  case  was  filed  in 
March,  1890,  for  the  enforcement  of  the  vendor's  lien  on 
the  lots  sold.  The  appellant  filed  an  answer  and  cross-bill, 
alleging  that  certain  false  and  fraudulent  representations 
were  made  by  the  appellee's  agent,  and  that  appellant  was 
induced  to  make  the  purchase  by  his  reliance  on  the  truth 
of  such  representations.  The  cross-bill  prays  that  the  con- 
tract of  sale  be  set  aside  and  vacated,  that  the  notes  de- 
scribed in  the  original  bill  be  delivered  up  and  cancelled, 
and  for  a  decree  in  favor  of  the  cross-complainant  for  the 
amount  already  paid  by  him  on  the  purchase,  with  a  lien  on 
the  lots. 

It  may  be  conceded  that  the  cross-bill  sufficiently  charges 
such  false  representations  by  the  agent  of  the  seller  as  would 
authorize  the  purchaser  to  demand  a  rescission  of  the  con- 
tract of  sale.  Still,  the  purchaser  is  not  entitled  to  a  rescis- 
sion on  the  facts  developed  in  this  case.  In  the  first  place, 
it  may  be  remarked,  without  going  into  a  discussion  of  this 
feature  of  the  case,  that  the  evidence  of  the  alleged  repre- 
sentations, and  that  they  were  falsely  and  fraudulently 
made,  is  not  altogether  satisfactory.  The  right  to  the 
rescission  or  cancellation  of  a  contract,  because  of  fraudu- 
lent misrepresentations,  must  be  established  by  clear  and 
convincing  proof.  A  court  of  equity  can  not  grant  such 
relief  upon  a  probability,  nor  even  upon  a  mere  preponder- 
ance of  the  evidence.  The  representations  themselves,  aaid 
that  thev  were  falsely  and  fraudulently  made,  must  be  clearly 
established. — Bailey  v.  Litten,  52  Ala.  282.  We  are  not  sat- 
isfied that  the  evidence  as  to  the  representations  alleged 
in  the  cross-bill  come  up  to  the  high  standard  required  in 
such  cases. 

We  do  not,  however,  rest  the  decision  of  the  case  upon 
the  insufficiency  of  the  evidence  in  this  regard.  The  right 
to  rescind  a  contract,  because  of  fraudulent  misrepresentar 
tions,  is  one  which  can  not  be  availed  of  unless  it  is  promptly 
asserted.  Mr.  Pomeroy  says :  "All  these  considerations 
as  to  the  nature  of  misrepresentations  require  great  punctu- 
ality and  promptness  of  action  by  the  deceived  party  upon 
his  discovery  ot  the  fraud.    Tho  person  who  has  been  mis- 
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led  is  reanired,  as  soon  as  he  learns  the  truth,  with  all  rea- 
sonable cliligence  to  disaflSrm  the  contract,  or  abandon  the 
transaction,  and  give  the  other  party  an  opportunity  of  re- 
scinding it,  and  restoring  both  of  them  to  their  original 
position.  He  is  not  allowed  to  go  on  and  derive  all  possible 
Denefits  from  the  transaction,  and  then  claim  to  be  relieved 
from  his  own  obligations  by  a  rescission,  or  refusal  to  per- 
form on  his  own  part.  If,  after  discovering  the  untrutti  of 
the  representations,  he  conducts  himself  with  reference  to 
the  transaction  as  though  it  was  still  subsisting  and  binding, 
he  thereby  waives  all  benefit  of,  and  relief  from  the  misrep- 
resentations."— 2  Pomeroj's  Eq.  Juris.  §  897.  The  deceived 
party  can  not  remain  quiet,  and  hold  in  reserve  his  option 
to  rescind,  to  be  asserted  if  a  turn  in  events  shall  make  it  to 
his  advantage  to  get  rid  of  his  obligations,  but  to  be 
abandoned  if  it  shall  suit  his  purposes  to  hold  the  other 
party  to  the  contract.  Fraudulent  misrepresentations  in 
the  sale  of  real  estate  do  not  confer  upon  the  defrauded 
party  the  speculative  advantage  of  being  entitled  to  wait 
for  the  rise  or  fall  in  the  value  of  the  property,  and  then  act 
according  to  his  interest  in  the  matter.  If  the  deceived 
party,  after  discovering  the  falsity  of  the  representations 
upon  the  truth  of  which  he  claims  to  have  relied,  does  not 
promptly  avail  himself  of  the  right  to  rescind,  he  loses  that 
right,  and  his  failure  for  a  considerable  length  of  time  to 
impeach  the  transaction  raises  a  presumption  of  his  acquies- 
cence in  its  validity. — Locktoood  v,  PUts,  90  Ala.  150; 
Orendorff  i\  TaUiium,  90  Ala.  441 ;  Sheffield  Land  L  dt  C.  Co. 
V.  NeiU,  87  Ala.  158;  Garrett  v.  Lynch,  45  Ala.  204. 

The  misrepresentations  alleged  and  relied  on  in  this  case 
were  in  reference  to  improvements  to  be  made  on  the  prop- 
erty of  the  appellee  in  the  neighborhood  of  the  lots  sold  to 
the  appellant.  The  appellant  himself  says :  "The  proposed 
improvements  and  the  representations  of  the  president  of 
the  company,  as  to  what  improvements  they  were  prepared 
to  make,  and  would  make  that  year  (1887),  induced  me  to 
purchase  the  lots.  Without  these  representations  I  would 
not  have  purchased  the  property."  Yet,  after  the  time  had 
elapsed  within  which  he  says  the  improvements  were  to 
have  been  made,  he  recognized  the  contract  of  sale  as  bind- 
ing upon  him,  and,  without  objection,  so  far  as  the  evidence 
disclosed,  he  paid  the  installment  of  the  purchase-money 
which  was  due  in  1888.  It  was  obvious  then  that  the 
alleged  representations  as  to  facts  existing  at  the  date  of 
the  sale  were  not  true,  and  that  the  engagements  for  the 
future  had  not  been  performed.    Still,  in  view  of  these  de- 
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velopments,  the  purchaser  did  nothing  which  could  stand 
in  the  way  of  his  holding  the  seller  to  the  contract,  if  the 
property  should  enhance  instead  of  depreciate  in  value. 
He  recognized  the  purchase  as  binding  by  making  a  pay- 
ment on  it.  Not  until  after  he  had  waited  more  than  two 
years  longer,  and  until  after  a  bill  had  been  filed  for  the 
unpaid  balance,  did  he  do  anything  to  indicate  his  disavowal 
of  the  validit;^  of  the  contract.  No  attempt  is  made  to  ex- 
cuse or  explain  the  long  delay.  It  is  not  suggested  that 
the  alleged  fraud  was  not  as  well  known  to  the  purchaser  in 
1888  as  it  was  in  1890.  The  proof  does  not  show  that  he 
was  reasonably  prompt  to  exercise  his  election  to  disaffirm 
the  contract.  His  conduct  strongly  indicates  that  he  ac- 
quiesced in  the  transaction  as  subsisting  and  binding — that 
he  ratified  it,  rather  than  that  he  repudiated  it.  The  long 
delay,  wholly  unexplained,  raises  the  presumption  that  he 
elected  to  treat  the  contract  as  binding,  and  to  waive  any 
objections  he  may  have  been  entitled  to  urge  because  of 
misrepresentations.  The  purchaser's  present  contention  is 
not  consistent  with  his  conduct  for  the  period  of  more  than 
three  years,  during  which  the  validity  of  the  contract  was 
not  questioned,  though  it  was  plain  that  the  expectations 
which  it  is  now  claimed  were  relied  on  were  not  realized. 
We  are  satisfied  that  the  appellant  is  not  entitled  to  a  re- 
scission, and  that  he  did  not  make  out  a  defense  to  the  origi- 
nal bill. 
Affirmed. 


Manningr  v.  l^onisTiUe  &  il^ashville 
Railroad  Co. 

Action  for  Damages  by  Ejected  Passenger, 

1.  Travelling  on  forfeited  ticket. — A  regulation  adopted  by  a  railroad 
company  requiring  a  passenger  who  is  found  travelling  without  a 
ticket,  or  on  a  ticket  which  has  been  forfeited,  to  pay  for  the  part  of 
the  route  already  passed  over,  as  well  as  the  part  yet  to  be 
travelled,  is  a  reasonable  rule ;  and  on  his  failure  or  refusal  to  comply 
with  it,  the  passenger  may  be  ejected. 

Appeal  from  the  Circuit  Court  of  Jeflferson. 
Tried  before  the  Hon.  Jas.  B.  Head. 
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Bowman  &  Habsh,  for  appellant,  cited  Ward  v.  N,  Y, 
(t  R  Railroad  Co,,  56  Hun,  N.  Y.  268. 

Hewitt,  Walker  &  Porter,  contra,  cited  Penningtxm  i\ 
Railroad  Co,,  18  Amer.  &  Eng.  R  E.  Cases,  310 ;  Stone  v. 
a  d-  N,  TV.  Railroad  Co.,  47  Iowa,  82  ;  Davis  ?;.  Railroad  Co., 
53  Mo.  317;  State  v.  CampMl,  32  N.  J.  L.  309;  Pickens  v. 
Railroad  Co.,  40  Amer.  &  Eng.  K.  K  Cases,  649 ;  Sunn  v. 
Railrmd  Co.,  6  Ih.  327;  3  Wood's  Eailway  Law,  §  361; 
Wheeler  on  Carriers,  174,  note ;  A.  G.  S.  Railroad  Co.  v. 
Carmichael,  90  Ala.  19  ;  Boylan  v.  Hot  Springs  Railroad  Co., 
40  A  &  E.  R  R  Cases,  666. 

STONE,  C.  J. — Plaintiff  purchased  an  excursion  ticket 
to  and  from  New  Orleans,  from  defendant's  ticket-agent  at 
Birmingham.  He  obtained  it  at  reduced  rates,  but  on 
certain  conditions  as  to  its  use,  which  w^ere  printed  on  the 
ticket  and  subscribed  by  him.  Plaintiff  testified  that  he 
had  read  the  conditions.  Among  them  are  the  following : 
"In  consideration  of  the  reducea  rate  at  which  this  ticket 
is  sold,  I,  the  undersigned,  agree  with  the  Louisville  & 
Nashville  Eailroad  Company  as  follows :  That  on  the  date 
of  my  departure,  returning,  I  will  identify  myself  as  the 
original  purchaser  of  this  ticket  by  writing  my  name  on  the 
back  of  tnis  contract,  and  by  other  means,  if  required,  in 
the  presence  of  the  ticket-agent  of  the  Louisville  &  Nash- 
ville Eailroad  Company  at  the  point  to  which  this  ticket 
was  sold,  who  will  witness  the  signature,  date,  and  stamp 
the  contract ;  and  that  this  ticket  and  coupons  shall  be 
good  returning,  only  for  a  continuous  passage  from  such 
(late,  and  in  no  case  later  than  the  date  cancelled  in  the 
margin  of  this  contract." 

Plaintiff  conformed  to  all  the  requirements  of  this  con- 
tract until  he  reached  Mobile  on  his  return  trip.  At  that 
place  he  stopped  off  one  day.  At  the  end  of  that  time  he 
Doarded  another  train  of  the  railroad  at  midnight,  and  took 
a  berth  in  a  sleeping-car.  He  proceeded  unmolested  in  his 
homeward  trip  until  he  passed  Montgomery,  and  was  near- 
ing  Calera,  less  than  forty  miles  from  Birmingham.  At  that 
stage  of  his  journey  the  conductor  in  charge  of  the  train 
discovered  he  was  travelling  on  a  forfeited  ticket,  but  pos- 
sibly did  not  learn  he  had  so  travelled  before  he  reached 
Montgomery.  As  a  condition  of  his  proceeding  farther, 
the  conductor  exacted  of  him  that  he  should  pay  lare  from 
Montgomery  to  Birmingham,  or,  failing,  that  he  would  be 
put  on  the  train  at  the  next  station,  which  would  be  Calera. 
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Reaching  Calera,  plaintiff  procured  from  the  ticket-agent  at 
that  place  a  ticket  to  Birmingham,  and  upon  that  ticket 
sought  to  continue  his  journey  on  the  same  train.  This 
the  conductor  refused  to  allow  him  to  do,  stating  that,  under 
the  road's  regulations,  he  could  not  permit  him  to  proceed 
unless  he  would  also  pay  the  back  fare  from  Montgomery. 
This  he  failed  to  do,  and  was  ejected  from  the  train.  The 
present  action  is  brought  to  recover  damages  for  such  ejec- 
tion. The  court  gave  the  general  affimative  charge  for  the 
defendant. 

A  regulation  by  which  railroads,  when  passengers  are 
found  on  their  trains  who  have  no  tickets,  or  who  have  only 
forfeited  tickets,  require  of  such  passen^^ers  fare,  not  only 
for  that  part  of  the  route  to  be  travelled,  but  also  for  the 
part  already  passed  over,  is  certainly  a  reasonable  one.     If 

Eersons  who  are  attempting  to  ride  without  paying  fare  can 
ave  the  past  forgiven,  and  need  pay  only  from  the  place 
and  time  of  their  detection,  would  not  this  be  the  offer  of  a 

?remium  for  an  attempted  undue  advantage  of  the  railroad? 
'he  regulation  needs  no  argument  to  uphold  its  reasonable- 
ness. 

The  authorities  are  uniform,  and  very  abundant,  that  the 
conductor  was  authorized  to  demand  fare,  not  only  for  the 
portion  of  the  road  yet  to  be  travelled,  but  equally  for  that 

Eart  of  the  road  plaintiff  had  been  carried,  after  his  ticket 
ad  become  faiwtm  by  virtue  of  his  stop-over.  And  the 
conductor  was  fully  justified  in  ejecting  Manning  from  the 
train,  on  his  refusal  to  pay  the  fare  as  demanded. — 3  Wood's 
Railway  Law,  §  361.  p.  1433 ;  Wheeler  Law  of  Carriers,  174; 
Hutcheson  on  Carriers,  2ded.,  §  580  a ;  Hill  v.  S.  B,  dt  N.  Y. 
B,  B.  Co,,  63  N.  Y.  App.  101 ;  Stfde  v.  CampMl,  32  N.J.  Law, 
309 ;  Stoa7i  v,  M,  (it  i.  Bailroad^  132  Mass.  116 ;  Davia  v. 
Kamas  City,  St.  Lo.  (ik  C  B,  i?.  B.  Co.,  53  Mo.  317;  Stone 
V.  C,  (f:  N.  W.  B.  Co.,  47  Iowa,  82;  HaU  v.  Memphis  it  Ck 
B.  Co.,  9  Amer.  &  Eng.  R.  R.  Cases,  348 ;  Pennington  v. 
Pkihi.  it  Bait.  B.  B.  Co.,  18  lb.  310;  PicJcpm  v.  Blch.  it  Danv. 
B.  Co.,  401b.  649  ;  AtcL,  Top.  dt  Sante  Fe  B.  Co.,  34  lb.  290; 
Johnson  v.  Concord  B.  B.  Corp.,  46  N.  H.  213  ;  Bose  v.  W.  d 
W.  B.  Co.,  11  S.  E.  Rep.  526. 

Plaintiff,  appellant  here,  relies  on  Wixnl  v.  N.  Y.  Ceiu  it 
Hmhon  Biv.  B.  B.  Co.,  63  N.  Y.  Sup.  Ct.  Rep.,  268,  as  an 
authority  in  his  favor.  The  ticket  in  that  case  was  an 
ordinary  one,  and  had  no  clause  or  stipulation  requiring  or 
looking  to  continuous  passage.  The  decision  is  rested  on 
the  absence  of  that  provision.  It  refers  to  and  approves 
many  of  the  decisions  we  have  referred  to  above,  pronounced 
Vol  86. 
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on  contracts  requiring  continuous  passage.  Properly  in- 
terpreted, that  case  is  an  authority  against  appellant 

Li  Ala.  Gr.  So.  R.  R.  Co.  v.  Carmichael,  90  Ala.  19,  we 
toolc  occasion  to  comment  on  the  great  importance,  the 
public  necessity,  of  wisely  obsei-ving  regulations  in  the 
running  of  trains  on  railroads.  We  need  not  repeat  what 
we  there  said. 

We  hold  that  in  the  charge  given  to  the  jury  the  Circuit 
Court  strictly  followed  the  law. 

Affirmed. 


Harold  V.  Herringrton. 
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Mandamits  to  County  Treasurer.  i^3Auiz\ 

1.  Fine  and  forfeiture  fund;  consiitutionnliti/  of  I  mv  changinr/  disposi- 
tion off  as  against  registered  claims. — The  fund  arising  from  fines  and 
forfeitures  in  the  several  counties  is  the  creature  of  statute,  and  is 
subject  at  all  times  to  legislative  control,  as  to  the  claims  to  be  paid 
out  of  it,  their  preferences,  and  other  conditions  of  payment ;  and  the 
holder  of  claims,  which  have  been  duly  registered  under  existing 
statutes,  does  not  thereby  acquire  such  a  vested  right  t^  share  in  the 
fund  as  to  exempt  the  claims  from  a  subsequent  statute  changing  the 
priority  and  mode  of  payment. 

2.  Same;  act  of  Feb.  9th,  18,01,  regulating  fund  in  Conecuh  and  Es- 
r.nmhia  counties.—^he  statute  approved  February  9th,  1891,  "to  regu- 
late the  fine  and  forfeiture  fund  of  Conecuh  and  Escambia  counties, 
and  the  disposal  of  moneys  arising  from  fines,  forfeitures  and  convict 
labor  in  said  counties"  (Sess.  Acts  1890-91,  pp.  494-5',  which  requires 
that  the  money  belonging  to  the  fund  shall  be  held  subject  to  the 
order  of  the  County  Commissioners,  that  they  shall  advertise  for 
bids  from  the  holders  of  claims,  and  award  the  money  to  the  highest 
bidder,  is  not  violative  of  any  rights  acquired  by  the  holders  of  claims 
which,  by  being  duly  registered  under  former  statutes,  had  acquired 
a  priority  or  preference  over  claims  subsequently  registered,  nor 
otherwise  unconstitutional. 

Appeal  from  the  Circuit  Court  of  Escambia. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  appellant  in  this  case,  Andrew  Harold,  presented  his 
petition  to  the  presiding  judge  of  the  circuit,  asking  for  a 
mandamus  directed  to  James  Herrington,  as  county  treasurer 
of  Escambia,  requiring  him  to  pay,  out  of  moneys  in  his 
hands  belonging  to  the  fine  and  forfeiture  fund  of  the  county, 
certain  claims  held  by  the  petitioner,  which  had  been  duly 
registered  prior  to  the  9th  February,  1891,  and  which,  he 
dmmed,  were  entitled  to  payment  because  all  claims  pre^i* 
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ously  registered  had  been  paid,  and  there  was  money  in  the 
treasurer's  hands  sufficient  to  pay  them.  The  defendant 
admitted  the  facts  stated  in  the  petition,  and  justified  his 
refusal  to  pay  the  claims  on  the  statute  regulating  the  dis- 
position of  the  fund  in  Escambia  and  Conecuh  counties, 
which  made  a  different  disposition  of  it. — Sess.  Acts  1890-91, 
p.  494.  On  the  hearing,  tne  facts  be'ing  admitted,  the  court 
sustained  the  constitutionality  of  said  statute,  and  dismissed 
the  petition.  The  petitioner  excepted  to  this  ruling,  and  he 
here  assigns  it  as  error. 

Davison  &  McGowan,  for  appellant,  cited  Fisk  v.  Police 
Jury,  116  U.  S.  131 ;  3  Brick.  Digest,  128,  §  37. 

McCLELLAN,  J. — The  fine  and  forfeiture  fund  of  the 
several  counties  arises,  under  statutory  provisions,  from  the 
administration  of  criminal  laws,  is  of  itself,  indeed,  the 
creature  of  statute,  and  is  subject  to  the  control  of  the  legis- 
lature, in  such  sort  that  "the  claims  to  be  paid  out  of  it, 
their  preferences,  and  the  conditions  of  payment,  may  be 
modified  or  changed  by  the  General  Assembly.*' — Sesmmis  d* 
Leary  v.  Boykin,  78  Ala.  328 ;  Herr  v.  Seymour,  76  Ala.  270. 
In  the  exercise  of  its  unquestionable  authority  in  this  be- 
half, the  legislature  has  seen  proper  to  devote  this  fund,  in 
most  of  the  counties,  exclusively  to  the  payment  of  wit- 
nesses' and  officers'  fees  for  services  rendered  in  criminal 
cases,  where  the  cost  can  not  be  made  out  of  the  defendant ; 
but  it  was  in  nowise  incumbent  on  the  law-makers  to  devote 
the  fund  to  these  purposes,  and  neither  officers  or  witnesses 
would  have  any  legal  ground  of  complaint,  if  the  whole  of 
it  should  be  devoted  to  other  ends,  as  a  part  of  it  is  in  some 
instances.  See  Stone  v.  Ames,  91  Ala.  644.  Nobody  has,  or 
can  have,  a  vested  right  to  share  in  or  be  paid  out  of  the 
fund,  since  the  right  so  to  do,  when  it  is  accorded  by  the 
legislature,  is  a  matter  of  mere  grace  and  expediency.  And 
all  services  performed  by  officers  or  witnesses,  at  a  time 
when  compensation  therefor  may  be  paid  out  of  the  fund  in 
the  event  it  is  not  collected  from  defendants,  in  causes  in 
which  the  services  are  rendered,  must  be  held  to  have  been 
performed  in  recognition  of  the  General  Assembly's  plenary 

Sower  to  so  change  existing  statutory  provisions  as  to  with- 
raw  the  fund  from  application  to  such  claims  altogether, 
or  to  provide  a  different  mode  for  such  application,  and 
make  the  right  to  share  therein  depend  upon  other  condi- 
tions which  might  involve  a  pro  rata  distribution  in  lieu  of 
payment  in  full  in  the  order  in  which  claims  are  registered. 
Vol.  95. 
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These  considerations,  and  the  authorities  cited,  lead  us  to 
the  conclusion,  that  the  Circuit  Court  properly  sustained 
the  constitutionality  ol  the  act  of  Feb.  9, 1891,  which  pro- 
vided a  different  method  from  that  which  had  theretofore 
obtained  for  the  disposition  of  the  fine  and  forfeiture  fund 
of  Escambia  county,  and,  of  consequence,  denied  appellant's 
petition  for  mandamtcs  to  compel  the  county  treasurer  to  pay 
certain  claims  held  by  petitioner,  as  required  by  statutes 
which  in  this  respect  were  repealed  by  the  act  referred  to ; 
and  its  judgment  is  affirmed. 


Bromley  v.  Birmtngrham  Mineral 
Railroad  Co. 

Action  for  Damages  against  Railroad  Company,  by  Admirvis-         ^  ^ 
tratoi*  of  Dectased  Brakem/XTL  w  ifti 

•^  not — srs, 

1.  Error  without  injury  m  nUings  on  pleadinga. --The  sustaining 
of  a  demurrer  to  the  original  complaint,  if  erroneous,  is  error  with- 
out injury,  when  the  record  shows  that  the  plaintiff  had  the  full 
benefit  of  the  satne  issues  under  the  amended  complaint. 

2.  Proof  of  negligence  and  con*eqHfnt  injury, — In  an  action  to 
recover  damages  for  personal  injuries,  it  is  not  enough  for  the  plain- 
tiff to  show  negligence  on  the  part  of  the  defendant  and  injury  to 
himself,  but  he  must  adduce  some  evidence  tending  to  show  thac  the 
injury  resulted  from  the  negligence,  and  the  instinct  of  self-preserva- 
tion on  his  part  can  not  supply  the  place  of  this ;  yet,  where  there 
is  any  evidence  from  which  the  jury  might  legally  infer  a  causal  con- 
nection between  the  negligence  and  the  injury,  the  question  should 
be  submitted  to  them. 

3.  Same;  injuries  to  brakeman  on  top  of  car. — Plaintiff's  intestate,  a 
brakeman  on  a  freight  train  which  had  separated  into  two  parts,  and 
whose  duty  it  was  at  once  to  .apply  the  brakes,  was  last  seen  alive 
while  standing  near  the  brake  on  top  of  a  rear  car,  and  a  few  moments 
afterwards,  the  car  having  run  over  him,  his  body  was  found  lying 
between  the  rails.  No  one  saw  him  fall,  and  there  was  no  evidence 
as  to  the  circumstances  immediately  attending  his  death ;  but  it  was 
shown  that  there  was  a  foot-board  across  the  top  of  the  car  for  him 
to  walk  on,  arfd  a  hole  three  or  four  feet  wide  in  the  car  which  ex- 
tended to  or  under  the  foot-l)oard,  and  the  existence  of  which  was 
known  to  the  conductor.  HM,  that  the  questicm  should  have  been 
submitted  to  the  jury  whether  the  hole  in  the  roof  caused  the  injury. 

4.  General  charge  /  n  ev'uienre.—ThQ  proper  test  as  to  whether  the 
court  should  give  the  affirmative  charge  seems  to  be,  whether  the 
court  would  be  justified  in  sustaining  a  demurrer  to  the  evidence. 

5  Proof  of  rrtalion$hip  and  dependency ^  tw  affecting  measure  of  dam- 
ages,— In  a  statutory  action  against  the  employer,  by  the  personal 
representative  of  a  decensed  employe  (Code,§  2590),  it  is  not  error 
to  exclude  proof  of  the  fact  that  the  deceased  left  a  wife  and  minor 


Digitized  by 


Google 


398  SUPREME  COURT  [Dec.  Term, 

[Bromley  v.  Birmingham  Mineral  R.  R.  Co.] 

child  dependent  on  him,  unless  followed  by  an  offer  to  prove  his  ex- 
penditures on  their  account.  When  such  additional  evidence  is 
adduced,  the  measure  of  recovery  is  declared  in  L,  <k  N.  HaUroad  Co. 
r.  'Jramtnellj  93  Ala.  360,  and  McAdory  v.  L.  Jc  N.  Railroad  Co., 
94  Ala.  272. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  Jas.  B.  Head. 

Bowman  &  Harsh,  for  appellant 

Hewitt,  Walker  &  Porter,  contra. 

COLEMAN,  J. — This  action  was  brought  to  recover 
damages  for  personal  injuries  to  plaintiff's  intestate,  James 
C.  Grant,  who  was  an  employe  of  defendant  as  a  brake- 
man,  and  which  resulted  in  his  death.  The  original  com- 
plaint contained  two  counts.  The  court  sustained  a  de- 
murrer to  each  of  these  counts.  The  plaintiff  amended 
his  complaint  by  adding  a  third  count,  upon  which  issue 
was  joined.  The  court  gave  the  general  affirmative  charge 
to  the  jury,  to  find  for  the  defendant.  It  is  insisted  that 
the  court  erred  in  sustaining  the  demurrer  to  the  first  and 
second  counts.  The  plaintiff  had  the  benefit  of  ever}'  issue 
under  the  third  count,  which  could  have  been  raised  under 
the  first  and  second  counts,  to  which  the  demurrer  was  sus- 
tained. If  the  court  erred  in  sustaining  the  demurrer,  it 
was  error  without  injury. —  Gibnan  v.  Jones,  87  Ala.  704; 
Sharp  V,  First  National  Bank,  87  Ala.  644. 

The  facts  show  that  deceased  was  a  brakeman  in  the  em- 
ploy of  the  defendant  railroad  company ;  that  as  the  train 
was  running  between  Bessemer  and  Redding,  it  separated 
into  two  sections  ;  that  the  much  larger  section  attached  to 
the  engine  moved  more  rapidly  forward ;  and  that  deceased 
was  on  the  hindmost  section,  which  was  composed  of  only 
a  caboose  and  box-car.  The  evidence  also  shows  that,  when 
a  train  separates  into  two  parts,  it  becomes  the  duty  of  the 
brakeman  to  apply  the  brakes,  and  stop  the  cars  with  all 
practicable  dispatch.  There  was  no  evidence  offered  by 
plaintiff  to  sustain  the  charge  of  negligence  in  the  manage- 
men  and  control  of  the  engine  and  cars  by  the  conductor 
and  engineer,  or  that  the  side-ladder  mentioned  in  the  com- 
plaint was  loose  or  defective,  or  that  there  was  any  defect 
m  the  brake-rod  or  brake-wheel.  The  evidence  showed 
that  the  box-car  was  broken  on  top  at  the  right-hand  comer 
facing  the  engine.  The  evidence  shows  that  this  hole  was 
known  to  the  conductor  before  the  injury,  and  had  not  beeu 
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remedied.  The  evidence  does  not  show  how  long  deceased 
had  been  in  the  employ  of  the  defendant,  or  whether  he 
was  an  experienced  brakeman,  or  that  his  attention  had 
been  called  to  the  defect  in  the  top  of  the  box-car.  It  is 
presumable  that  he  could  not  approach  that  end  of  the  car 
in  the  day-time  without  seeing  the  hole.  The  evidence 
sliows  that  the  box-car  was  about  eight  feet  in  width ;  that 
there  was  a  foot-board  for  the  use  of  brakemen,  about 
two  feet  wide,  on  top  of  the  car,  running  along  its  centre 
from  one  end  of  the  box-car  to  the  other.  It  the  hole 
in  the  top  of  the  box-car  was  three  or  four  feet  square,  the 
break  would  extend  near  or  to  the  middle  of  the  car  ;  but 
there  was  no  evidence  to  show  that  the  foot-board  was 
crashed,  or  that  the  hole  in  the  top  of  the  car  rendered 
the  foot-board  less  secure  as  a  standing-place.  There  was 
no  evidence  on  these  questions.  The  evidence  shows  that 
the  brakes  were  at  the  end  of  the  cars  ;  but  whether  to  one 
side  of  the  centre,  and  which  side,  or  in  the  centre  of  the 
car,  is  not  shown.  It  is  shown  that  a  brakeman  must  stand 
on  top  of  the  box-cars  to  set  up  brakes  ;  but  whether  this 
duty  18  performed  by  standing  on  the  foot-board,  or  to  one 
side,  is  not  proven.  No  one  saw  deceased  when  he  fell,  or 
knew  where  he  was  precisely  at  the  time  of  his  fall,  or 
what  he  was  doing,  or  what  caused  his  fall. 

If  the  facts  and  circumstances  proven  are  such  that  a 
jury  would  be  authorized  to  legally  infer  that  deceased  was 
engaged  in  the  performance  of  his  duties  as  brakeman ;  that 
the  hole  in  the  top  of  the  box-car  was  the  proximate  cause 
of  the  injury  and  if  there  was  no  evidence  of  contributory 
negligence,  then  the  court  was  not  authorized  to  give  the 
jjeneral  charge  for  the  defendant ;  but,  under  such  proof, 
the  question  should  have  been  submitted  to  the  jury.  If, 
however,  the  facts  proven  leave  the  question  as  to  what 
caused  the  injury  wholly  in  conjecture,  as  distinguished  from 
legal  inference,  there  was  nothing  to  submit  to  a  jury.  The 
burden  is  upon  the  plaintiff  to  make  out  his  case.  He  must 
not  only  aver  and  prove  both  an  injury  and  negligence,  but 
he  must  go  further  and  establish  a  proximate  causal  con- 
nection between  the  injury  and  the  negligence. 

The  witness  Brandon  testified  as  follows :  "I  last  saw 
Grant  standing  on  the  box-car,  just  a  few  minutes  before  I 
saw  him  on  the  track  dead.  The  cars  were  parted  when  I 
last  saw  him  standing  on  this  car.  I  did  not  see  him  fall. 
He  did  not  fall  at  the  time  the  cars  parted,  but  after  they  had 
parted  and  gotten  a  considerable  distance  apart."  And  be- 
ing recalled,  testified  further,  "The  corner  of  the  car  was 
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torn  up.  After  the  cars  broke  in  two,  Grant  was  standing 
at  this  brake."  The  witness  Dangair  testified,  that  he  was 
in  the  caboose  with  the  conductor  when  "the  conductor  de- 
tected that  something  unusual  had  gone  over  on  the  track, 
and  looked  out  the  back  door  and  saw  a  man."  When  they 
went  back,  "they  discovered  it  was  Grant,  and  that  he  had 
been  run  over,"  &c.  The  testimony  shows  that  he  was  lying 
on  the  track  "between  the  rails."  As  we  have  said,  no  one 
saw  decedent  when  he  fell,  or  testified  as  to  what  part  of  the 
car  he  was  upon,  or  what  he  was  doing,  precisely  at  the  time 
of  his  fall. 

In  Burns  v.  Chicago,  Milwaukee  &  St  Paid  Railioay  Co., 
69  Iowa,  450,  the  following  facts  and  propositions  of  law  as 
applicable  thereto  are  stated :  Plaintin 's  son,  an  experi- 
enced brakeman,  when  last  seen  alive,  was  performing  his 
duty  in  setting  the  brakes  on  a  freight  car  on  which  he  was 
riding.  A  minute  later,  the  train  naving  separated  at  the 
first  coupling  in  front  of  him,  he  was  thrown  to  the  ground, 
run  over  by  the  rear  end  of  the  train,  and  killed.  Although 
there  was  no  other  evidence  bearing  on  the  question  of  neg- 
ligence, or  of  freedom  from  it  on  his  part,  ^^held  that  the 
court  was  justified  in  submitting  it  to  the  jury,  in  an  action 
against  the  company  for  negligence."  The  court  uses  this 
further  language  :  "We  are  not  prepared  to  say  there  was 
no  evidence  which  authorized  the  court  to  submit  the  ques- 
tion of  due  care  on  the  part  of  the  deceased  to  the  jury, 
who  had  the  right  to  consider  all  the  circumstances,  includ- 
ing the  known  habits  of  the  deceased,  and  the  instinct  of 
self-preservation  with  which  all  men  are  imbued.  If  the 
aiiuic  or  manner  of  the  deaih  were  wholJy  iinhiown,  it  may  Ite 
that  a  different  rule  shouid  j^trevail.''  We  italicise  the  last  sen- 
tence. 

In  the  case  of  Allen  v.  Willard,  57  Penn.  St.  Rep.  38,  the 
facts  were,  that  Allen  was  found  dead  in  a  pit  or  cellar  which 
had  been  extended  out  into  the  side-walk,  about  two  and  a 
half  feet,  and  left  unguarded.  It  was  shown  that  Allen  was 
a  sober,  careful  man,  whose  business  called  him  to  pass  the 
night  he  fell  into  the  pit,  along  the  side-walk.  Tne  court 
held :  "The  natural  instinct  which  leads  men  in  their  sober 
senses  to  avoid  injury  and  to  preserve  life,  is  an  element  of 
evidence.  In  all  questions  touching  the  conduct  of  men, 
motive,  feeling  and  natural  instincts  are  allowed  to  have 
their  weight,  and  to  constitute  evidence  for  the  consideration 
of  courts  and  juries.  Adding  these  to  the  circumstances  of 
the  case,  we  can  not  say  that  the  evidence  was  insufficient  to 
go  to  the  jury  as  proof  of  actual  neglect  on  the  part  of  the 
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defendants.  We  discover  nothing  from  which  an  inference 
could  be  justly  drawn  of  concurring  negligence  on  the  part 
of  the  deceased.  It  was  sufficient  to  justify  a  finding  that 
Willard  came  to  his  death  by  an  accidental  fall  into  the  cel- 
lar, and  that  this  was  owing  to  the  unguarded  condition  of 
the  cellar  on  that  night"  In  this  case,  the  rule  was  recog- 
nized, that  it  must  be  shown  by  affirmative  evidence  that  the 
injuiT  was  caused  solely  by  the  negligence  of  the  defendant ; 
but  the  court  held  to  the  doctrine  that  "the  proof  need  not  be 
direct  and  positive,  by  some  one  who  witnessed  the  occur- 
rence, and  saw  how  it  happened,  but  it  must  be  such  as 
shall  satisfy  reasonable  and  well-balanced  minds  that  it  was 
the  result  of  the  negligence  of  the  defendants." 

In  the  case  of  Strong  v.  City  of  Stephens  Point,  62  Wis. 
255,  the  facts  were,  that  Edward  Strongs  a  boy,  was  seen 
crossing  a  bridge  over  a  slough,  and  going  in  the  direction  of 
a  hole  in  the  bridge.  The  attention  of  the  witness  was 
diverted  for  a  few  secondj,  and  when  he  looked  back  the 
boy  had  disappeared.  His  hat  and  body  were  found  in  the 
water  underneath,  and  a  few  feet  west  of  the  hole,  in  the 
direction  of  the  current  It  was  contended  that  there  was 
no  evidence  that  the  boy  fell  through  the  hole.  The  court 
held,  that  though  the  testimony  was  circumstantial,  the  fact 
that  the  boy  was  seen  on  the  bridge  neai:  the  hole,  just 
before  he  disappeared,  the  place  where  the  body  and  hat 
were  found,  in  relation  to  the  hole,  indicated  that  he  had 
fallen  through  it,  and  was  sufficient  to  warrant  the  jury  in 
finding  that  such  was  the  manner  of  his  death. 

Ill  the  case  of  Gay  v.  Winter,  34  Cal.  164,  after  referring 
to  the  case  of  Lrtm  v.  Crombie,  12  Pick.  176,  which  held  that 
the  burden  of  the  proof  was  on  plaintiflF,  not  only  to 
show  negligence  and  misconduct  on  the  part  of  the  defendant, 
but  ordmarj  care  and  diligence  on  his  part,  and  failing  in 
this,  there  is  no  case  for  the  jury,  the  California  court  de- 
clares the  rule  as  follows  :  "While  we  admit  the  general 
rule  to  be,  that  the  burden  of  proof  is  on  the  plaintiff  to 
make  a  case  which  will  leave  him  blameless,  we  do  not 
understand  that  he  must  prove  affirmatively,  in  all  cases, 
that  he  exercised  ordinary  care  and  diligence.  In  the  ab- 
sence of  any  direct  proof,  we  are  of  the  opinion  that  the 
jury  are  at  liberty  to  infer  ordinary  care  and  diligence  on 
the  part  of  plaintiff  from  all  the  circumstances  of  the  case, 
his  character  and  habits,  and  the  natural  instincts  of  self- 
preservation.  If  the  plaintiff  makes  a  case  which  does 
not  charge  him  with  negligence,  we  think  his  case  should 
be  allowed  to  go  to  the  jury,  with  instructions  that,  if 
2^ 
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the  plaintiff's  intestate  did  not  exercise  ordinary  care  and 
diligence,  he  could  not  recover." 

In  the  case  of  Corcoran  v.  Boston  (t  Allxmy  E,  Co.^ 
133  Mass.  507,  the  facts  were,  that  plaintiff's  intestate  was 
a  brakeman  in  the  employ  of  the  defendant  On  the  night 
he  was  killed,  the  train  was  passing  through  a  cut,  the  sides 
of  which  were  of  rock,  and!^  the  rail  was  five  or  six  feet 
from  the  face  of  the  rock.  Ice  had  formed  on  the  side  of 
the  rock,  and  projected  about  two  feet ;  the  freight  car  pro- 

i'ected  twenty-lour  inches  beyond  the  rail,  and  a  man  on  a 
adder  on  the  side  of  the  car  would  project  from  one  to  two 
feet  It  was  the  duty  of  the  brakeman  to  ascend  a  ladder 
on  the  side  of  a  house  car  to  set  the  brakes  on  that  car. 
His  lighted  lantern  was  seen  on  the  top  of  this  car,  and  was 
afterwards  found  there.  An  impression  was  found  in  the 
snow,  indicating  that  something  heavy  had  fallen  there,  by 
the  side  of  the  track,  just  east  of  the  place  where  the  ice 
on  the  side  of  the  cut  came  nearest  to  the  track.  Blood 
spots  were  found  some  distance  east  of  this  point,  and  it 
was  further  away  that  the  body  was  found.  It  was  the 
duty  of  the  section  men  employed  by  the  defendant  to 
see  that  the  cut  was  kept  in  proper  and  safe  condition  and 
free  from  ice.  The  trial  judge  ordered  a  verdict  for  the  de- 
fendant. On  appeal,  the  court  held  that  "the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  her  intestate  was 
using  due  care  when  the  accident  happened."  .  .  .  "It 
it  impossible"  (says  the  court)  "to  tell  from  the  evidence 
how  the  intestate  fell  from  the  cars,  what  he  was  doing  at 
the  time,  whether  his  death  was  instantaneous,  or  whether 
he  endured  anv  conscious  suffering  before  his  death.  These 
questions  are  left  to  conjecture."  It  was  held  that  the  trial 
court  rightly  directed  a  verdict  for  the  defendant 

In  the  case  of  Riley  v.  Connecticut  River  Railroad.  Co,, 
the  facts  were,  that  the  deceased  brakeman  was  last  seen 
alive  within  about  a  quarter  of  mile  southerly  of  the  bridge, 
standing  on  a  box-car  in  the  regular  discharge  of  his  duties ; 
that  the  rear  of  the  box-car  was  next  to  a  platform  car ; 
that  he  was  next  seen  dead  on  the  track  about  one  hundred 
rods  on  the  north  side  of  the  bridge.  There  was  no  blood 
on  the  track  within  about  sixty  rods  north  of  the  bridge, 
but  from  there  to  the  body  there  was  blood  on  the  track. 
There  was  blood  on  the  trucks  of  the  platform  car.  The 
watch  of  deceased  was  found  on  the  platform  cai.  The 
evidence  showed  that  a  person  standing  on  the  box-car 
would  come  in  contact  with  the  bridge  at  the  time  of  passing. 
There  was  no  warning  signals,  guards  or  "tell-tales, '  main- 
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tained  to  warn  brakemen  of  approaching  danger.  Upon 
this  evidence  it  was  contended  that  the  jury  might  infer 
due  care  and  diligence  on  the  part  of  the  intestate.  The 
judge  directed  a  verdict  for  the  defendant.  This  ruling  was 
affirmed  on  appeal,  the  court  holding  that  the  evidence 
wholly  failed  to  show  that  the  intestate  was  using  due  care, 
or  that  his  death  was  not  instantaneous. 

The  general  rule  is  stated  by  Earle,  J.  in  the  case  of 
Cordell  V,  K  Y.  Central  (f  Hudson  River  R,  R.  Co.,  75  N.  Y. 
332,  as  follows  :  "To  maintain  the  action,  the  plaintiff  must 
show  that  the  death  of  the  intestate  was  caused  solely  by 
the  negligence  of  the  defendant,  and  this  must  be  shown  by 
competent  proof.  It  must  not  be  left  to  mere  speculation. 
When  a  person  has  been  killed  at  a  railroad  crossing,  and 
there  are  no  witnesses  of  the  accident,  the  circumstances 
must  be  such  as  to  show  that  the  deceased  exercised  proper 
care  for  his  own  safety.  When  the  circumstances  point 
just  as  much  to  the  negligence  of  the  deceased  as  to  its 
absence,  or  point  in  neither  direction,  the  plaintiff  should 
he  non-suited.  The  presumption  that  every  person  will 
take  care  of  himself  from  regard  to  his  own  life  and  safety 
can  not  take  the  place  of  proof,  because  human  experience 
shows  that  persons  exposed  to  danger  will  frequently  forego 
the  ordinary  precautions  of  safety. 

Other  cases  might  be  cited  from  different  States,  some  of 
which  follow  the  rule  as  declared  in  the  cases  cited  from 
Massachusetts  and  New  York,  and  others  that  declared  in 
the  cases  cited  from  Pennsylvania,  Wisconsin  and  Califor- 
m;i.  Many  are  collected  and  cited  in  the  notes  to  the  4th 
volume  of  Amer.  &  Eng.  Encyc,  p.  76. 

In  this  State  the  rule  is  firmly  established,  that  contrib- 
utory negligence  is  matter  of  defense ;  that  it  is  incumbent 
on  the  defendant  to  plead  it,  and  the  burden  rests  on  the 
defense  to  sustain  the  plea  by  proof,  unless  the  evidence 
offered  by  the  plaintiff  m  support  of  his  case  establishes 
contributory  negligence  on  his  part,  in  which  event  it  can 
not  be  held  that  he  has  made  out  his  own  case.  Contrib- 
utory negligence  being  matter  purely  defensive  under  our 
decisions,  it  must  follow  that  there  are  no  presumptions 
against  a  plaintiff  of  a  want  of  due  care  and  diligence  on 
his  part,  and  that  there  is  no  burden  on  him  to  prove  affirm- 
atively that  he  exercised  due  care  and  diligence.  The 
burden  of  proving  contributory  negligence  resting  on  the 
defendant,  it  follows  that  where  the  proof  shows  injury, 
caused  by  the  culpable  negligence  of  the  defendant,  and 
the  proof  is  wholly  silent  as  to  contributory  negligence, 
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the  plaintiff  is  entitled  to  recover.  In  this  respect  the 
rule  IS  diflferent  in  this  State  from  that  which  prevails  in 
Massachusetts  and  some  other  States.  Those  citations 
from  Massachusetts  further  show  that  habits  of  prudence 
and  skill,  and  the  instinct  of  self-preservation,  are  not  re- 
garded as  elements  of  evidence. 

The  general  rule   prevailing  in  this  State  in  regard  to 

Siving  the  general  affirmative  charge  is,  that  when  the  evi- 
ence  is  conflicting,  or  where  different  inferences  can  be 
reasonably  drawn  &om  the  evidence,  or  where  there  is  any 
evidence  tending  to  establish  the  case  of  the  other  party, 
the  general  affirmative  charge  should  never  be  given. — rayne 
V.  mathis,  92  Ala.  585 ;  Boivden  v.  State,  91  Ala.  61 ;  Rail- 
rood  Co.  V.  Propst,  90  Ala.  1 ;  Railroad  Co.  v.  Smith,  90  Ala.  25. 
Applying  these  principles  to  the  facts  of  the  present  case, 
were  there  any  facts  in  evidence  which  tended  to  show  that 
the  hole  in  the  top  of  the  car  was  the  cause  of  the  death  of 
plaintiff's  intestate  ?  The  cars  having  separated,  it  became 
the  duty  of  the  brakeman  immediately  to  set  up  brakes. 
He  was  last  seen  alive  at  the  end  of  the  car  where  the  brakes 
were.  The  car  was  eight  feet  wide.  On  the  top  of  the  car, 
at  the  right-hand  corner  at  the  end  where  the  Drakes  were, 
there  was  a  hole  three  or  four  feet  long,  according  to  one 
witness,  and  three  or  four  feet  square  according  to  another 
witness.  If  the  extreme  of  the  latter  testimony  be  true, 
the  hole  extended  to  the  middle  of  the  car,  and  under  the 
centre  foot-board,  upon  which  the  brakeman  was  required 
to  walk.  The  evidence  tends  to  show  that  deceased,  when 
first  seen  after  his  fall,  was  lying  between  the  rails  of  the 
track,  just  after  he  was  run  over  by  these  cars.  The 
question  presented  is  not,  what  the  weight  of  the  evidence 
establishes,  or  whether,  if  the  court  under  the  statute  had 
tried  the  facts  and  found  the  issue  for  the  defendant,  the 
proof  was  sufficient  to  sustain  the  judgment  of  the  court, 
out,  as  the  facts  were  to  be  submitted  to  a  jury,  the  real 
question  is,  under  the  principles  of  law  we  have  declared, 
were  there  any  facts  and  circumstances  which  tended  to 
show  that  the  defect  in  the  top  of  the  car  caused  him  to 
fall,  or  would  such  an  inference  lie  wholly  in  conjecture. 
The  proper  test  as  to  whether  the  court  should  give  the 
affirmative  charge  at  last  seems  to  be,  would  the  court  be 
justified  in  sustaining  a  demurrer  to  the  evidence. 

In  the  case  of  Allen  v.  WiUurd,  57  Penn.  Si  Eep.,  mpra^ 
it  was  evident  that  Allen  came  to  his  death  by  falling  in  the 
unexpected  pit,  and  the  question  was  one  of  care  on  his 
pari     So,  in  the  case  of  Strong,  62  Wis.,  supra,  the  proof 
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was  sufficient  to  show  that  the  boy  came  to  his  death  by 
falling  through  the  hole  in  the  bridge,  and  the  only  question 
was  as  to  contributory  negligence  by  the  deceased.  In  the 
Massachusetts  case,  133  Mass.  supra,  although  the  proof 
showed  an  impression  in  the  snow  as  if  a  heavy  body  had 
fallen  there,  lust  where  the  ice  projected,  the  court  held 
that  the  proof  was  not  sufficient  to  submit  the  question  of 
^  care  to  a  jury.  The  Iowa  case,  62  Iowa,  450,  supra^  is  more 
^  analogous ;  out  even  in  this  case,  the  court  assumes  that 
the  deceased  was  thrown  to  the  ground  in  consequence  of 
the  negligent  uncoupling  of  the  cars ;  and  adds,  as  we  have 
stated  above,  "  If  the  cause  or  manner  of  the  death  were 
wholly  unknown,  it  may  be  that  a  different  rule  should 
prevail."  There  was  no  evidence  introduced  as  to  the  hab- 
its of  prudence  and  skill  of  the  deceased,  and  how  far  these, 
if  at  all,  constitute  proper  elements  of  evidence,  need  not 
be  considered.  See  the  case  of  Mem,  &  Chas.  R.  R.  Co.  v. 
Glass,  94  Ala.  581,  on  this  point.  In  our  opinion,  the  nat- 
ural instincts  of  self-preservation  may  be  regarded  as  evi- 
dence, or  proof,  only  so  far  as  that  when  the  injury  is  shown 
to  have  resulted  from  the  negligence,  and  there  is  no  evi- 
dence of  concurring  negligence,  we  will  not  presume  against 
the  natural  instinct  of  self-preservation,  which,  to  some 
extent,  is  possessed  by  all  sane  people,  that  the  injured 
person  contributed  to  his  own  injury;  but  this  principle 
can  not  be  extended  so  that  the  doctrine  of  self-preservation 
may  be  regarded  as  a  fact  from  which  it  may  be  legally  in- 
ferred that  the  injury  did  result  from  the  negligence  of  the 
defendant,  when  there  is  no  evidence  of  this  fact,  other  than 
that  an  injury  was  suffered  and  the  negligence  existed. 
There  must  be  some  proof  or  circumstance  to  show  that 
the  negligence  caused  the  injury,  and  the  presumption  that 
no  one  will  contribute  to  his  own  injury  can  not  take  the 
place  of  such  evidence.  It  is  not  necessary  that  there  be 
an  eye-witness,  if  there  are  other  circumstances,  which  tend 
to  show  that  the  defect  in  the  top  of  the  car  caused  the  fall; 
and  if  these  were  shown,  the  general  charge  should  not  have 
been  given.  Considering  the  character  of  the  hole,  its  loca- 
tion with  regard  to  the  location  of  the  brakes,  the  duty  to 
be  performed  in  setting  up  brakes,  the  fact  that  the  brake- 
man  was  last  seen  alive  at  this  point  where  his  duty  called 
him,  that  he  fell  and  was  run  over  by  the  cars  ;  taking  into 
consideration  these  attending  circumstances,  we  can  not  say 
that  there  was  no  evidence  from  which  an  inference  might 
not  be  legally  drawn  by  a  jury  that  the  defect  caused  the 
injury.  We  think,  under  all  the  facts  proven^  that  the 
queB^on  should  haye  been  referred  to  the  jury. 
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Plaintiff  offered  to  prove  that  his  intestate  left  surviving 
him  a  wife  and  minor  child  dependent  on  him  for  a  support, 
but  upon  objection  this  proof  was  excluded.  There  is 
hardly  enough  in  the  record  to  en&ble  the  ix>iirt  to  say  thig 
was  error.  If  plaintiff  had  offered  to  follow  up  such  proof, 
with  evidence  that  deceased  expended  in  whole,  or  in  part, 
his  earnings  upon  his  wife  and  child,  the  evidence  should 
have  been  admitted.  The  mere  fact  of  relationship,  although 
it  is  one  which  apparently  indicates  dependency,  without 
proof  of  expenditure  in  that  direction  affecting  the  net  in- 
come, can  not  strengthen  the  right  to  recovery,  or  affect  the 
measure  of  damages.  Where  the  relation  of  dependency 
exists,  and  the  proof  shows  expenditure  for  their  benefit, 
the  measure  of  recovery  as  affected  by  this  proof  is  declared 
in  the  case  of  L.  dt  N.  R.  R.  Co.  v.  TrarnmeJl,  93  Ala.  350. 
If  the  income,  exceed  the  outlay,  so  that  there  is  a  regular 
accumulation  in  excess  of  consumption  the  rule  is  declared 
in  McAdory  v,  L,  dt  N.  R.  R.  Co.,  94  Ala.  272. 

For  the  error  in  giving  the  general  charge,  the  case  must 
be  reversed  and  remanded. 


Clark  V.  Uyan. 

Action  oil    Common    Counts,  and   Sjyecial    Contract  of 
'Employment. 

1.  Joinder  of  common  counts  with  special. — A  special  count,  claiming 
damages  for  the  breach  of  a  contract  of  employment,  may  be  joined 
with  the  common  counts  for  work  and  labor  and  on  an  account 
stated 

2.  To  what  witness  may  teslifp,  as  to  performance  and  d'scharge  ivitkoiU 
/at! W.— Plaintiff,  testifying  for  himself,  in  an  action  to  recover  dam- 
ages for  a  breach  of  contract  of  employment,  can  not  be  allowed  to 
state  that  defendant  "discharged  him  without  fault  on  his  part,"  nor 
that  he  "performed  his  part  of  the  contract  in  full  up  to  the  time  of 
his  discharge ;''  and  the  questions  calling  for  such  statements  are 
illegal  because  leading. 

3.  Drunkenness  as  cause  for  discharge  of  employe,  and  how  proved; 
exclusion  of  evidence  partly  legal. — When  habitual  drunkenness  on  the 
part  of  plaintiff,  and  consequent  negligence  and  inattention  to  busi- 
ness, are  set  up  in  defense  of  an  action  for  a  breach  of  contract  in 
discharging  him  before  the  expiration  of  the  stipulated  term  of  serv- 
ice, defendant  may  prove  "that  plaintiff  was  given  to  the  excessive 
use  of  intoxicating  liquors,''  but  not  *^that  he  had  been  indicted  in 
the  courts  of  the  county  for  the  offense  of  nublic  drunkenness;"  but, 
this  evidence  being  offered  as  a  whole,  ana  part  of  it  being  illegal, 
the  whole  of  it  may  be  excluded  ou  objection. 
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4.  Contract  of  employment  hy  the  month;  charqe  as  to  consirucHqn  of 
contract. — A  contract  of  employment  at  so  much  per  month,  witn\no 
stipulation  as  to  the  term  of  service,  is  determinable  at  the  end  of  ahy 
month,  at  the  pleasure  of  either  party ;  and  where  plaintiff  sues  for 
the  breach  of  a  contract  of  employment,  claiming  that  he  was  em- 
ployed for  a  year,  at  stipulated  monthly  wages,  w^hile  defendant 
claims  that  he  "was  only  employed  by  the  month,  and  for  one  month 
at  a  time,"  a  charge  instructing  the  jury  that  if  the  employment  was 
not  intended  to  be  for  a  month  only,  then  a  reasonable  construction 
would  be  that  it  was  for  a  year,  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Sam.  H.  Sprott. 

Wood  &  IMayfield,  and  Foster  &  Jones,  for  appellant 

FiTTs  &  SoMERvrUiE,  contrcu 

STONE,  C.  J. — The  complaint  contains  three  counts. 
The  first  two  are  common  counts — for  work  and  labor  done, 
and  on  an  account  stated.  The  third  count  alleges  the 
making  of  a  special  contract,  by  which  plaintiff  agreed  and 
undertook  to  serve  defendant  as  clerk  m  his  store  for  the 
year  1888,  at  agreed  wages,  that  he  served  him  a  part  of  the 
year,  and  that  he  was  prevented  by  the  defendant  trom  com- 
pleting the  service.  This  count  rests  the  right  of  recovery 
on  the  alleged  breach  of  the  contract  by  the  defendant. 
There  was  a  demurrer,  assigning  as  a  ground  that  these 
counts  were  improperly  joined  in  one  and  the  same  action. 
The  Circuit  Court  did  not  err  in  overruling  this  demurrer. 

Plaintiff,  testifying  as  a  witness  for  himself,  stated  that 
defendant  "discharged  him  on  the  31st  day  of  July,  1888, 
and  had  not  since  employed  him."  He  was  then  asked  by 
his  counsel  "if  defendant  discharged  him  without  fault  on 
his  (plaintiff's)  part"  This  question  was  objected  to,  the 
objection  overruled,  and  the  witness  answered  in  the  affirm- 
ative. To  this  ruling  defendant  reserved  an  exception, 
alike  to  the  question  and  to  the  answer.  Plaintiff  as  a  wit- 
ness was  also  asked,  "if  he  performed  his  part  of  the  con- 
tract in  full  up  to  the  time  at  which  defendant  discharged 
him."  He  answered  affirmatively.  Both  this  question  and 
answer  were  separately  objected  to,  and  exceptions  reserved. 
These  questions  are  or  kindred  character. 

The  most  important  inquiry  of  fact  in  this  case  was,  and 
is,  whether  or  not  the  contract  was  for  a  year's  service. 
Plaintiff  testified  it  was,  and  defendant  in  his  testimony  de- 
nied it  Uf  the  contract  was  for  the  entire  year,  then  plain- 
tiff made  out  a,  prima  fade  case  when  he  proved  he  had  been 
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discharged  before  the  end  of  the  year.  In  snch  conditions, 
the  duty  and  burden  would  rest  on  the  defendant  to  prove 
a  justifiable  cause  for  discharging  him  ;  and  until  he  offered 
such  proof,  the  defendant  need  not  offer  negative  testimony 
to  show  he  was  discharged  without  cause.  Such  proof  is, 
in  its  nature,  in  rebuttal — rebuttal  of  proof  offered  by  de- 
fendant in  attempted  justification  of  the  discharge  of  his 
employe.  Still,  plaintiff  may  anticipate  the  defendant's  de- 
fense, and  prove  that  there  was,  in  fact,  no  cause  for  his 
discharge.  To  do  so,  however,  he  must  conform  to  the  rules 
of  evidence.  He  can  not  state  as  an  opinion,  or  as  a  collec- 
tive conclusion  of  fact,  that  defendant  discharged  him  toiih' 
out  favlt  on  Ma  part. — Tanner  v.  L.  &  N.  R.  R,  Co.,  60  Ala. 
621 ;  Cummings  v.  State,  58  Ala.  387 ;  Hames  v,  Broionlee, 
63  Ala.  277 ;  Bass  Furnace  v.  Glasscock,  82  Ala.  452.  K  he 
undertake  to  anticipate  the  defense,  he  must  prove  facts, 
and  not  give  his  opinion  or  conclusion  on  the  merits  of  the 
controversy.  That  was  one  of  the  questions  of  merit  the 
jury  must  pass  on.  The  questions  were  leading,  and  the 
answers  illegal  testimony.  ^ 

Defendant  offered  to  prove  that  "the  plaintiff  was  given 
to  the  excessive  use  of  intoxicating  liquors,  and  that  he  had 
been  indicted  in  the  courts  of  Tuskaloosa  county  for  the 
offense  of  public  drunkenness.'*  On  objection,  tnis  testi- 
mony was  ruled  out.  Offered  as  a  whole,  as  this  testimony 
was,  there  was  no  error  in  the  ruling.  The  second  clause 
was  not  legal  evidence,  and  it  was  not  the  duty  of  the  court 
to  separate  the  legal  from  the  illegal,  and  thus  do  for  the 
appellant  what  he  should  do  for  himself. — 3  Brick.  Digest, 
443,  §§  570-1. 

As  we  have  said,  the  plaintiff  testified  that  the  contract 
of  hiring  was  for  the  year.  The  defendant  testified  '-that 
he  employed  the  plaintiff  to  work  for  him  by  the  month,  and 
for  one  month  at  a  time,  and  that  he  never  employed  him 
by  the  vear,  or  for  a  year."  The  court,  at  plaintiff's  request, 
gave  the  following  written  charge :  "Ii  the  jury  believe 
&om  the  evidence  that  the  employment  was  not  intended  by 
the  parties  to  be  for  a  month  only,  then  a  reasonable  con- 
struction would  be  that  it  was  for  a  year,  in  the  absence  of 
construction  by  the  parties."  The  appropriateness  of  the 
word  construction,  as  second  above  employed,  not  being  ap- 
parent to  the  court,  we  suppose  it  may  be  a  mis-copv. 

It  is  not  denied  that  there  was  a  contract  by  whicn  Clark 
employed  Eyan  to  serve  him.  The  only  dispute  in  the 
court  oelow  was  as  to  the  terms  of  employment — whether 
by  the  month,  or  by  the  year.    Hence,  by  inevitable  logic, 
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the  testimony  raised  the  inquiry,  whether  the  employment 
was  by  the  month,  or  by  the  year.  Finding  against  the  one 
conclusion,  the  testimony,  if  believed,  forced  the  other. 
This,  not  by  force  of  law,  but  by  an  irresistible  mental  pro- 
cess. But  no  witness  testified  that  the  employment  was  "for 
a  month  only." 

But  the  charge  is  wrong,  even  if  the  testimony  supported 
it  If,  as  the  charge  hypothesises,  the  jury  were  satisfied 
that  the  employment  was  not  "for  a  month  only,*'  it  would 
not  legally  or  necessarily  follow,  as  "a  reasonable  conclu- 
sion," that  it  was  intended  to  be  for  a  year.  That  would 
depend  on  the  express  terms  of  the  agreement,  not  on  legal 
intendment.  An  agreement  to  serve  and  be  served  at  so 
much  per  month,  with  no  stipulation  as  to  the  term  of  ser- 
vice, is  determinable  at  the  end  of  any  month,  at  the  pleas- 
ure of  either  party  to  the  contract — Wood  on  Master  and 
Servant,  272-3.     The  court  erred  in  giving  this  charge. 

Beversed  and  remanded. 


Godwin  v.  Whitehead. 

BUI  in  Equity  to  enforce  Constructive  Truest  against  Attorney. 

1.  Purchase  by  attorney  at  sale  under  execution  in  favor  of  lunatic  client; 
offer  to  do  equity  by  client  seeking  to  enforce  truft — When  an  attorney  for 
a  lunatic,  or  for  his  guardian,  sues  out  an  execution  on  a  decree  in 
the  lunatic's  favor,  and  becomes  the  purchaser  at  the  sale,  taking  the 
sheriff's  deed  to  himself,  he  becomes  a  trustee  for  the  lunatic,  and  it 
is  his  duty  to  pay  the  accruing  taxes  on  the  land;  and  if  he  suffers 
the  land  to  be  sold  for  taxes,  again  becoming  the  purchaser  himself, 
he  can  not  claim  that  the  lunatic,  seeking  to  enforce  the  trust  and 
obtain  the  legal  title,  should  repay  the  costs  of  the  tax  proceedings, 
as  a  part  of  the  offer  to  do  equity. 

2.  Demurrer  good  only  in  part, — A  demurrer  which  is  good  in  part 
only,  should  be  overruled  entirely. 

Appeal  from  the  Chancery  Court  of  Butler. 
Heard  before  the  Hon.  John  A.  Foster. 

J.  C.  EiCHARDSON,  for  appellant,  cited  Johnson  v.  Smith, 
70  Ala.  108 ;  Cunningham  v.  Jones,  37  Kansas,  477. 

J.  M.  Whitehead,  contra,  cited  Warfield  v,  Campbell. 
38  Ala.  527. 
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McCLELLAN,  J. — The  appellee,  as  attorney  for  the 
guardian  of  appellant,  who  was  at  that  time  a  lunatic,  sued 
out  an  execution  on  a  judgment  previously  rendered  in  the 
Probate  Court  in  favor  of  the  guardian  ad  litem  of  the  lunatic, 
and  had  it  levied  on  certain  lands.  These  lands  were  regu- 
larly sold  under  said  levy,  and  appellee  became  the  pur- 
chaser, taking  title  in  his  own  name,  paid  the  price  bid  by 
receipting  the  execution,  and  paid  the  costs  of  the  levy, 
sale,  &c.,  with  his  own  funds.  He  subsequently  allowed  the 
lauds  to  be  sold  for  taxes,  again  became  the  purchaser,  paid 
his  bid  and  the  costs  with  his  own  money,  and  took  a  tax- 
certificate  to  himself.  The  present  bill  is  filed  by  F.  M. 
Godwin,  who  was  adjudged  sane  and  discharged  from  guar- 
dianship in  1887,  against  J.  M.  Whitehead,  on  the  theory 
that  the  latter  is  a  trustee  of  whatever  title  passed  at  the 
execution  and  tax-sales  for  the  complainant,  and  seeks  to 
have  such  title  divested  out  of  the  respondent  and  vested 
in  Godwin.  The  bill  alleges  that  complainant  has  all  along 
had  possession  of  the  lands.  Of  the  several  demurrers 
interposed,  only  one,  that  numbered  six,  was  sustained ;  and 
the  present  appeal  is  taken  from  the  interlocutory  decree 
sustaining  that  assignment  of  demurrer.  The  ground  of 
that  assignment  is,  that  "there  is  no  offer  in  the  bill  to  pay 
back  the  money  paid  out  by  respondent  for  taxes  and  costs, 
with  interest." 

It  is  involved  in  doubt  whether  the  objection  taken  by 
this  demurrer  is  addressed  to  the  failure  of  the  bill  to  offer 
to  pay  the  costs  of  the  execution,  or  the  costs  of  the  tax- 
sale,  or  both,  as  well  as  the  taxes.  It  was  on  the  complain- 
ant, of  course,  to  offer  to  do  equity.  Equity  required  of 
him  to  refund  the  costs  of  execution,  since  these  he  would 
have  had  to  pay  had  there  been  no  malversation  on  the  part 
of  his  attorney,  or,  what  is  the  same  thing,  his  guardian's 
attorney.  Likewise,  in  any  event  he  would  have  had  to 
pay  the  taxes,  and  his  bill  should  have  offered  to  refund  the 
money  paid  in  that  behalf  by  Whitehead.  But,  had  the 
latter  been  diligent  in  the  discharge  of  his  duties  as  trustee, 
a  capacity  which  the  law,  on  the  facts  averred  in  the  biU, 
impresses  upon  him,  he  would  have  paid  the  taxes  before 
any  costs  had  accrued  in  their  enforcement,  and  this  item  of 
expenditure  would  not  have  been  incurred  but  for  the  neg- 
ligence of  the  trustee.  Nor,  having  voluntarily,  and  in  his 
own  wrong  taken  upon  himself  the  character  and  duties  of 
a  trustee,  can  he  now  be  heard  to  say  that  he  had  no  funds 
of  the  cestui  qiie  trust  out  of  which  to  pay  taxes ;  riart  constiU 
but  for  his  wrong  Godwin,  or  his  guardian,  would  have  paid 
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the  taxes,  and  avoided  the  additional  outlay  consequent 
upoA  a  sale  of  the  land ;  and  hence  this  item  of  expense 
may  well  be  said  to  have  resulted  from  Whitehead's  miscon- 
duct as  the  attorney  of  Godwin's  guardian.  Certain  it  is, 
it  was  not  necessary  to  incur  it  in  the  acquisition  and  pres- 
ervation of  the  title  in  the  complainant,  and  the  fact  that  it 
was  incurred  by  respondent  must  therefore  be  chargeable 
to  no  necessity  under  which  complainant  labored,  but  to 
the  wrongful  interposition  and  subsequent  negligence  of  the 
respondent.  He  is  not  entitled  to  be  refunded  the  cost  of 
the  tax  proceeding  and  sale,  and  the  bill  was  not  bad  for 
omitting  an  offer  to  refund  them. — Johnston  v.  Smith's  Ad/nW, 
70  Ala.  108 ;  CunniTngharn  v.  Jones,  37  Kan.  477 ;  Pem^ce  v. 
Gamble,  72  Ala.  341. 

Construing  the  assignment  most  strongly  against  the  de- 
murrant— and  a  like  result  would  probably  be  reached  even 
without  the  invocation  of  this  rule — the  conclusion  must 
be,  that  the  objection  it  presents  to  the  bill  is,  in  part,  with 
reference  to  its  failure  to  offer  to  refund  taxes  paid  by  the 
respondent,  and  in  so  far  the  demurrer  is  well  taken ;  and 
in  the  other  part  with  reference  to  the  absence  of  an  offer 
to  refund  the  costs  of  the  tax-sale,  and  in  this  respect  the 
demurrer  is  not  well  laid ;  or,  in  other  words,  that  the  de- 
murrer is  not  good  to  the  full  extent  which  it  covers,  but  to 
a  part  only ;  and  should  therefore  have  been  overruled  in 
t<}(4).  Otherwise,  the  effect  would  be  to  require  the  com- 
plainant to  incorporate  an  offer  to  pay  both  taxes  and  costs, 
when,  as  we  have  seen,  no  such  offer  is  necessary  in  respect 
of  the  costs  of  the  proceedings. — Story's  Eq.  PL,  §  443. 

Something  is  saia  in  the  chancellor's  opinion  with  refer- 
ence to  a  necessity  resting  on  complainant  to  offer  to  pay 
the  respondent  for  his  services  as  an  attorney  in  suing  out 
the  execution,  and  in  the  susequent  proceedings  under  it. 
That  question  is  not  involved  on  this  appeal,  and  we  only 
mention  it  here  for  the  purpose  of  saying  that  nothing  in 
the  foregoing  opinion  is  to  be  taken  as  indicating  our  con- 
currence with  tne  remarks  of  the  lower  court  on  that  sub- 
ject 

The  decree  sustaining  the  6th  assignment  of  demurrer  is 
reversed ;  and  a  decree  will  be  here  rendered  overruling  that 
assignment 

Reversed  and  rendered. 
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Kansas  City,  JUemphis  &  Birming- 
ham Railroad  Co.  v.  Crociten 

Action  for  Damages  against  Employer,  by  Injured  Brakemxxn. 

1.  Injuries  to  employe  by  vegligpnce  in  management  of  hand-car ^  or 
lever-car, — A  lever-car,  or  car  propelled  by  hand,  such  as  is  in  general 
use  on  railroads  by  the  workmen  engaged  in  repairing  and  keeping 
up  the  track,  is  within  the  spirit  and  terms  of  the  statute  (Code, 
§  2590,  subd.  5)  which  gives  an  action  against  the  employer  for  inju- 
ries suflfered  by  an  employe  by  reason  of  the  negligence  of  any  person 
in  the  service  who  has  charge  of  "any  signal,  points,  locomotive,  en- 
gine, switch,  car,  or  train  upon  a  railway. 

2.  Evidence  as  to  f*pfed  of  moving  car;  what  witnesHmay  stale,, — Where 
the  injuries  complained  of  are  alleged  to  have  been  caused  by  the 
negligence  of  the  foreman  of  a  car  on  which  plaintiff  was  working,  by 
suddenly  checking  it  while  moving  at  a  rapid  rate  of  speed,  whereby 
plaintiff  was  thrown  off,  run  over  and  injured ;  the  rate  of  speed  of 
the  car  being  relevant  and  material  to  the  issue,  and  plaintiff  having 
testified  that  it  was  moving  at  the  rate  of  eight  or  ten  miles  an 
hour,  he  may  be  asked,  "About  how  fast,  compared  to  a  man  run- 
ning? "  and  may  answer,  "It  was  running  faster  than  a  man  could 
run." 

3.  Relevancy  of  evidence  as  to  cause  of  stoppage  of  car, — Plaintiff's 
injuries  having  been  caused  by  the  sudden  stoppage  of  the  hand-car 
on  which  he  was  an  employe,  the  foreman  applying  the  brake  without 
notice,  and  there  being  no  evidence  that  an  extra  train  was  heard  or 
seen  approaching,  the  defendant  company  can  not  be  allowed  to  prove 
that,  by  a  rule  of  the  company,  it  was  made  the  duty  of  the  person  in 
charge  of  the  hand-car  at  once  to  stop  and  remove  it  from  the  track 
when  a  train  was  seen  or  heard  approaching. 

4.  Contributory  negligence  ax  defense^  and  how  plended, — In  an  action 
to  recover  damages  for  personal  injuries,  contributory  negligence  on 
the  part  of  the  plaintiff  himself  is  defensive  matter  in  the  nature  of 
confession  and  avoidance,  must  be  specially  pleaded  (Code,  §  2675), 
and  is  not  available  under  the  general  issue.  (Overruling  Oovem- 
ment  Street  Railway  Co  v.  Haulon,  53  Ala.  70,  and  declaring  North  Bir- 
mingham titreet  Railway  Co.  v.  Culderwood,  89  Ala.  254,  explained  and 
qualified  by  later  cases.) 

5.  Leading  questions  to  a  witness,  such  as  suggest  to  him  the  answer 
desired  or  expected,  are  properly  ruled  out,  if  objected  to. 

6.  Charge  to  jury  as  to  weighing  evidence  or  counting  wilnefses, — A 
charge  instructing  the  jury  that  is  their  duty  to  weigh  the  evidence, 
and  not  merely  to  count  the  witnesses,  is  not  erroneous,  nor  liable  to 
cause  injury. 

7.  Negligence  in  sudden  application  of  brake  to  hand-car, — If  the  fore- 
man of  a  hand-car  on  a  railroad  track,  knowing  that  the  men  who 
work  the  handles  of  the  lever  sometimes  let  go  the  handle  after  push- 
ing it  down,  on  a  down  grade,  having  nothing  else  to  hold  on  to,  sud- 
denly applies  the  brake  and  stops  tne  car,  without  notice  to  them, 
and  witnout  looking  to  see  that  none  of  them  are  in  such  dangerous 
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position,  "the  inference  of  negligence  is  clear  and  certain,"  and  the 
court  may  instruct  the  jury  that  this  is  negligence. 

8.  Charge  loo  favorable  tu  party  excepting.— When  the  defense  of  con- 
tributory negligence  is  not  presented  by  the  pleadings,  the  defendant 
can  not  complain  of  a  charge  which  "leaves  it  to  the  jury  to  say 
whether,  under  the  evidence  in  the  case,  the  plaintiff  was  guilty  of 
contributory  negligence." 

9.  Charge  as  to  conflicting  evidence. — A  charse  instructing  the  jury, 
where  the  evidence  is  conflicting  on  material  facts,  that  if  they  can 
not  say  who  has  told  the  truth,  then  they  must  find  the  facts  so  far 
as  there  is  conflict  not  proved,  and  if  such  facts  are  necessary  to  be 
proved  in  order  for  the  plaintiff  to  recover,  they  must  find  for  the  de- 
fendant, is  properly  refused. 

10.  Negligence  in  stopping  hand-car  suddenly;  custom  as  to  notice, — ^The 
foreman  of  a  hand-car  on  a  railroad  track,  stopping  it  suddenly  by  an 
application  of  the  brake  while  moving  rapidly  on  a  down  grade,  at  a 
place  where  it  was  not  usual  to  stop,  and  without  giving  notice  to 
the  men  working  the  lever,  may  be  guilty  of  negligence,  if  the  jury 
so  find,  without  proof  of  any  custom  requiring  him  to  give  notice. 

11.  Presumptions  as  to  pleas. — When  no  pleas  are  set  out  in  the 
record,  but  it  shovw  that  a  trial  was  had  on  issue  joined,  and  that 
special  defenses  were  considered  by  the  court  below  without  objection, 
the  appellate  court  will  presume,  in  favor  of  the  judgment,  that  proper 
pleas  were  filed  to  let  in  those  defenses ;  but,  when  the  only  plea  set 
out  in  the  record  is  the  general  issue,  the  appellate  court  will  not 
presume,  in  favor  of  a  reversal,  that  specjal  pleas  were  also  filed;  nor 
will  such  presumption  be  indulged  b^cdase  iW^  bill  of  exceptions 
shows  that  plaintiff  introduced  evidence  bearing  on  such  defenses;  in 
rebuttal  of  defendant's  evidence  in  support  of  them,  nor  because  he 
asked  charges  based  on  them. 

12.  HfcklessnesSj  or  willful  or  intentional  wrong  ^  as  avoiding  contributory 
negligence. — Under  a  complaint  which  alleges  that  plaintiff's  injuries 
were  inflicted  wantonly,  willfully  and  intentionally,  a  recovery  can  not 
be  had  on  proof  of  simple  negligence  merely,  nor  is  contributory  neg- 
ligence a  defense  to  the  action ;  but  a  count  which  charges  that  the 
injury  was  caused  "negligently,  carelessly,  and  recklessly,"  is  not  the 
equivaleut  of  a  charge  that  it  was  done  wantonly,  willfully  or  inten- 
tionally. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  action  was  brought  by  Samuel  C.  Crocker,  a  minor, 
suing  by  his  next  friend,  against  the  appellant  railroad  com- 
pany, to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  while  in  defendant's  service,  and  which  were  alleged 
to  have  been  caused  by  the  negligence  of  the  foreman  under 
whom  he  was  working  as  a  section-hand.  The  injuries  were 
received  on  the  7th  January,  1890,  and  resulted  in  the  am- 
putation of  one  of  the  plaintiff's  legs.  The  action  was  com- 
menced on  the  24th  May,  1890.  The  complaint  contained 
two  counts,  each  of  which  alleged  that,  at  the  time  of  the 
accident,  plaintiff  was  in  the  defendant's  service  as  a  laborer, 
or  section-hand,  working  under  one  Charles  West,  to  whom 
as  foreman  was  intrusted  the  superintendence  of  a  '*car 
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propelled  by  hand,  called  a  lever-car,"  and  also  of  the  sev- 
eral section-hands  under  him.  The  first  count  alleged  that, 
on  the  day  specified,  "whilst  said  car,  under  the  superin- 
tendence of  said  West  as  foreman,  was  being  propelled  at  a 
rapid  rate  of  speed  down  a  long  and  steep  grade,  and  plain- 
tin  was  on  the  front  end  of  said  car,  propelling  the  lever  of 
said  car  under  the  direction  and  superintendence  of  said 
foreman,  said  foreman  negligently  and  recklessly  applied  the 
brakes  to  the  wheels  of  said  car  with  too  much  force  and 
suddenness,  and  negligently  checked  the  speed  of  said  car 
suddenly  and  without  warning,  whereby  plaintiff  was  vio- 
lently thrown  from  said  car,  and  in  front  tnereof,"  was  run 
over,  and  injured.  The  second  count  alleged  that,  on  the 
day  specified,  "said  car  was  being  propelled  at  a  rapid  rate 
of  speed,"  at  a  certain  place  on  the  defendant's  track, 
"under  the  charge  and  control  of  said  foreman,  and  plaintiff 
was  working  the  lever  at  the  forward  end  of  said  car,  under 
the  direction  of  said  foreman  ;  and  said  foreman,  negligently, 
carelessly  and  recklessly,  applied  the  brakes  to  the  wheels 
of  said  car  with  great  force  and  suddenness,  without  warn- 
ing or  signal,  whereby  the  speed  of  said  car  was  suddenly 
and  violently  checked,  and  plaintiff  was  thereby  violently 
thrown  from  said  car,"  &c. 

There  was  no  demurrer  to  either  count  of  the  complaint, 
but,  after  verdict  for  the  plaintiff  for  $6,000,  the  defendant 
moved  in  arrest  of  judgment,  and  specified  twelve  alleged 
defects  in  the  complaint,  as  grounds  for  an  arrest  of  judg- 
ment ;  all  of  which  were  overruled  and  refused.  The  record 
shows  that  the  defendant  filed  three  pleas :  (1)  that  the 
allegations  of  the  complaint  are  untrue ;  (2)  a  denial  of  each 
and  every  allegation  of  the  complaint ;  (3)  not  guilty.  If 
any  other  pleas  were  filed,  the  record  does  not  show  it,  only 
reciting  that  the  trial  was  had  on  issue  joined. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
introduced  on  the  trial,  and  shows  several  exceptions  re- 
served by  the  defendant ;  but  a  summary  of  the  evidence 
is  not  necessary  to  an  understanding  of  the  points  decided 
by  this  court.  At  the  request  of  the  plaintiff,  the  court  gave 
the  following  charges  to  the  jury:  (1.)  "It  is  the  duty  of 
the  jury  to  weigh  the  evidence,  and  not  merely  to  count 
the  witnesses."  (2.)  "If  the  jury  believe  from  the  evidence 
that  West  knew  that  the  persons  operating  the  hand-car 
were  at  times  in  the  habit  of  turning  loose  the  lever  when 
the  car  was  running  down  grade,  and  that  he  applied  the 
brake  at  a  place  where  they  were  not  accustomed  to  stop, 
so  as  to  check  the  speed  of  the  car  with  unnecessary  and 
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dangerous  suddenness,  without  notice  to  the  persons  oper- 
ating the  same,  or  looking  to  see  whether  they  were  holding 
to  the  lever,  then  such  act  of  West  was  negligence." 
(3.)  "The  court  leaves  it  to  the  jury  to  say  whether,  under 
the  evidence  in  the  case,  the  plaintiff  was  guilty  of  contrib- 
utory negligence." 

The  defendant  excepted  to  each  of  these  charges  as  given, 
and  also  to  the  refusal  of  twenty-three  (23)  charges  asked  in 
writing.  The  first  charge  instructed  the  jury  that  they  must 
find  for  the  defendant,  if  they  believed  the  evidence ;  the 
second,  that  they  must  find  for  the  defendant  under  the  first 
count;  the  third,  that  they  must  find  for  the  defendant 
under  the  second  count,  and  the  others  were  as  follows  : 

(4.)  "It  is  the  duty  of  the  jury  to  reconcile  conflicting 
testimony,  and  they  must  say,  if  they  can  determine,  who 
has  told  the  truth  ;  and  if  they  can  not  say  who  has  told 
the  truth,  then  they  must  find  the  facts,  so  far  as  there  is 
conflict,  not  proven  in  the  case ;  and  if  such  facts  are  neces- 
sary to  be  proven  in  order  for  plaintiff  to  recover,  they  must 
find  for  the  defendant." 

(5.)  "It  is  necessary  in  order  that  plaintiff  recover  in 
this  action,   for  the  jury  to  find  that  it  was  safer  for  the 

Elaintiff  to  have  hold  of  the  handle  of  the  lever  then  not  to 
ave  hold  of  it,  and  further  to  find  that  his  not  having  hold 
of  the  handle  of  the  lever  at  the  time  of  his  injury  was  the 
proximate  cause  of  his  injury ;  and  if  the  jury  find  that  it 
was  safer  for  the  plaintiff  to  have  hold  of  the  handle  of  the 
lever  than  not  to  nave  hold  of  it,  and  that  his  not  having 
hold  of  the  handle  of  the  lever  at  the  time  of  plaintiff's 
injury  was  the  proximate  cause  of  his  injury,  then  the 
plaintiff  was  guilty  of  contributory  negligence  as  matter  of 
law,  and  they  must  find  for  defendant." 

(6.)  "If  it  was  the  custom  for  the  section  foreman,  West, 
to  give  no  notice  of  the  application  of  the  brake  before 
applying  it,  when  he  was  near  enough  to  apply  the  brake 
himself ;  that  this  custom  was  known,  or  should  have  been 
known,  to  the  plaintiff,  then  it  was  not  negligence  for  the 
section  foreman  to  fail  to  give  such  notice  when  he  applied 
the  brake  just  before  the  plaintiff  was  hurt." 

(7.)  "Under  the  rule  of  the  company  introduced  in  evi- 
dence in  this  cause,  if  from  the  evidence  you  shall  believe 
that  the  plaintiff,  before  and  at  the  time  he  was  hurt,  had 
knowledge  of  such  rule,  it  was  the  duty  of  the  plaintiff  to 
be  cautious  at  all  times,  and  to  be  prepared  at  all  times  for 
the  passage  of  both  regular  and  extra  trains." 

(8.)     "13  you  believe  from  the  evidence  that  defendant's 
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section  foreman  did  not  give  plaintiff  any  notice  that  lie 
was  about  to  apply  the  brake  before  he  did  apply  the  brake, 
and  that  such  failure  to  give  notice  was  the  proximate  cause 
of  plaintiff's  injury,  then  you  must  find  for  defendant" 

(9.)  "Under  the  evidence  in  this  case,  the  failure  of  the 
section  foreman  to  give  notice  before  he  applied  the  brake 
that  he  was  going  to  apply  the  brake,  was  not  negligence." 

(10.)  "If  it  was  less  dangerous  for  the  plaintm  to  keep 
his  hand  all  the  while  on  the  handle  of  the  lever,  than  to 
turn  it  loose  while  it  was  down  and  hold  on  to  it  only  while 
it  was  up,  and  if  it  was  practicable  for  the  plaintiff  to  hold 
on  to  the  handle  all  the  while,  then  it  was  negligence  for 
the  plaintiff  not  to  hold  to  the  handle  of  the  lever  all  the 
while." 

(11.)  "If  you  believe  from  the  evidence  that  the  car  had 
reached  a  point  about  where  the  section  foreman  was 
accustomed  to  stop  it,  and  that  the  plaintiff  knew  of  this 
custom,  then  it  would  be  negligence  on  the  part  of  the 
plaintiff  for  him  not  to  be  prepared  for  the  stopping  of  the 
car  at  such  place." 

(12.)  "If  you  believe  from  the  evidence  that  the  car  had 
reached  a  point  about  where  the  section  foreman  was 
accustomed  to  stop  it,  and  that  the  plaintiff  knew  of  this 
custom,  then  it  would  be  negligence  on  the  part  of  the  plain- 
tiff not  to  expect  the  car  to  stop  at  such  place,  and  be  pre- 
pared for  such  stop." 

(13.)  "Under  the  evidence  in  this  case,  the  jury  are  not 
authorized  to  find  that  defendant's  hand-car  was  stopped  in 
an  unusual  and  negligent  way." 

(14)  "If  you  believe  from  the  evidence  in  this  case  that 
the  lever-car  was  going  at  the  rate  of  eight  or  ten  miles  an 
hour,  or  as  fast  as  a  man  could  run ;  that  the  plaintiff  was 
standing  on  his  feet  with  his  back  turned  towards  the 
direction  in  which  the  car  was  going,  with  the  handle  of  the 
lever  just  in  front  of  him,  moving  up  and  down,  but  not  so 
fast  but  that  plaintiff  could  keep  his  hand  on  the  handle  as 
it  went  up,  and  failed  to  keep  his  hand  on  it  as  it  went 
down ;  that  while  it  was  down,  and  while  plaintiffs  hand 
was  off  the  handle,  the  section  foreman,  without  notice 
to  the  plaintiff,  applied  the  brake  to  stop  or  check  the 
speed  of  the  car ;  that  the  checking  of  the  car  under  such 
circumstances  caused  the  plaintiff  to  lose  his  balance  and 
fall  from  the  car ;  that  his  failure  to  keep  his  hand  on  the 
handle  contributed  to  his  injury,  the  brake  being  applied 
when  plaintiff's  hand  was  off  the  handle ;  then  you  must 
find  for  defendant." 
Vol.  Oj. 
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(15.)  "If  you  believe  from  the  evidence  that  the  plain- 
tiff's failure  to  have  his  hand  on  the  handle  of  the  lever  at 
the  time  the  brake  was  applied  was  partly  the  cause  of  his 
injury,  then  you  must  find  for  the  defendant.*' 

([16.)  "I  charge  you,  that  it  was  negligence,  under  the 
evidence  in  this  case,  for  the  plaintiff  to  stand  on  the  car 
(while  it  was  running  at  the  speed  it  was  going  at)  with  his 
hand  off  the  handle  of  the  lever,  if  you  believe  from  the 
evidence  that  at  such  time,  and  while  going  at  such  speed, 
it  was  practicable  for  the  plaintiff  to  keep  his  hand  on  the 
handle." 

(17.)  "I  charge  you  that  a  lever-car  is  not  a  car  within 
the  meaning  of  sub-division  five  of  section  2590  of  the  Code 
of  Alabama." 

(18.)  "If  the  evidence  leaves  the  jury  in  doubt  and  uncer- 
tainty as  to  whether  plaintiff's  injury  was  caused  by  his 
having  received  no  notice  from  the  section  foreman  that  he 
was  going  to  apply  the  brake  before  he  did  apply  the  brake, 
they  must  find  for  defendant." 

(i9.)  "If  the  jury  find  that  the  only  benefit  which  the 
plaintiff  would  have  derived  from  being  notified  by  the 
section  foreman  that  he  was  about  to  apply  the  brake, 
before  he  did  apply  the  brake,  was  that  it  would  have  given 
the  plaintiff  an  opportunity  to  have  caught  hold  of  the 
handle  of  the  lever  before  he  fell  from  the  car,  then  the 
jury  are  not  authorized  to  charge  the  defendant  because  of 
such  want  of  notice." 

(20.)  "If  the  jury  find  from  the  evidence  that  the  plain- 
tiff did  not  have  hold  of  the  handle  of  the  lever  immedi- 
ately before  the  time  he  fell  from  the  hand-car,  and  further 
believe  that  plaintiff  would  not  have  fallen  from  the  hand- 
car if  he  had  hold  of  the  handle  of  the  lever,  immediately 
before  the  time  he  fell  from  the  hand-car,  then  they  must 
find  for  defendant." 

(21.)  "Under  the  evidence  in  this  case,  it  was  not  negli- 
gence on  the  part  of  defendant's  section  foreman  to  lail 
to  notify  plaintiff  that  he  was  about  to  apply  the  brake 
before  he  did  apply  the  brake." 

(22.)  "If  the  jury  believe  from  the  evidence  that  it 
would  have  been  safer  for  the  plaintiff  to  have  had  hold  of 
the  handle  of  the  lever  immediately  before  he  fell  off  the 
hand-car,  and  that  he  fell  off  of  the  hand-car  because  he 
did  not  have  hold  of  the  handle  of  the  lever  immediately 
before  the  time  he  fell,  then  they  must  find  that  plaintiff 
was  guilty  of  negligence  which  contributed  to  his  injury, 
and  he  can  not  recover  in  this  action." 
27 
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(23.)  "Unless  the  jury  find  from  the  evidence  that  it 
would  have  been  safer  for  the  plaintiff  to  have  had  hold 
of  the  handle  of  the  lever  than  not  to  have  had  hold  of 
the  handle  of  the  lever  immediately  before  he  fell  off  the 
hand-car,  and  further  find  that  his  not  having  hold  of  the 
handle  of  the  lever  immediately  before  he  fell  off  the 
hand-car  was  the  proximate  cause  of  his  injury,  they  must 
find  for  defendant.  * 

Hewitt,  Walker  &  Porter,  and  Wallace  Pratt,  for  ap- 
pellant, submitted  an  elaborate  printed  argument,  in  which 
they  discussed  each  of  the  assignments  of  error,  35  in  num- 
ber, and  also  filed  two  written  arguments  in  support  of  their 
application  for  a  rehearing.  They  relied  mainly  on  the 
following  points  and  authorities :  (1.)  The  complaint 
shows  no  cause  of  action,  because  it  shows  that  the  plain- 
tiff's injury  was  received  in  the  operation  of  a  lever-car,  or 
car  moved  by  hand ;  and  such  a  car,  it  is  insisted,  is  not 
within  the  purview  of  the  statute  on  which  the  action  is 
founded.  The  word  car,  as  found  in  the  statute,  was  added 
by  the  codifiers,  and  must  be  construed  in  connection  with 
the  words  associated  with  it,  all  of  which  show  that  the 
statute  has  reference  only  to  cars  which  are  intended  to  be 
drawn  by  a  locomotive  engine,  though  they  may  not  be  so 
drawn  at  the  time  of  the  injury ;  and  the  obvious  reason  is, 
that  a  hand-car,  or  lever-car,  is  not  within  the  mischief  in- 
tended to  be  remedied,  but  is  as  easily  controlled  and  man- 
aged as  a  team  hitched  to  a  wagon.  (2.)  The  question 
propounded  to  the  plaintiff,  as  to  the  speed  of  the  car, 
called  for  illegal  evidence,  and  the  answer  ought  to  have 
been  excluded. — Kuhii  v.  Railroad  Co.,  70  Iowa,  561 ;  liaiU 
road  Co.  v.  Hundley,  38  Mich.  537.  (3.)  As  to  other  rulings 
on  evidence,  see  L.  &  N,  Railroad  Co,  v.  Wai^on,  90  Ala.  68 ; 
Railroad  Co.  v.  Propst,  83  Ala.  526;  Seah  v.  Edmiondmn, 
71  Ala.  509 ;  Railroad  Co.  v.  HaU,  87  Ala.  708 ;  71  IlL  366 ; 
55  Iowa,  92 ;  Taylor  v.  Monroe,  43  Conn.  36 ;  89  Amer.  Dec. 
596,  note;  22  Amer.  Eep.  592;  111  N.  Y.  553.  (4)  The 
first  charge  given  at  the  instance  of  the  plaintiff  was  argu- 
mentative; and  the  second  was  abstract,  misleading,  and 
erroneous. — Railway  Co.  v.  Calderwood,  89  Ala.  247  ;  Rail- 
road Co.  V.  Bayliss,  74  Ala.  159;  Railroad  Co.  v.  Jom% 
71  Ala.  487 ;  Cook  v.  Railroad  Co.,  67  Ala.  540 ;  17  Atlantic 
Eep.  7;  15  Amer.  &  Eng.  E.  R.  Cases,  187;  44  lb.  529; 
38ift.  25;  26  Iowa,  App.  356;  Beach  Contr.  Neg.,  157. 
(5.)  There  was  no  proot  of  any  negligent  act  on  the  part  of 
the  foreman,  and  the  several  charges  asked  properly  pre- 
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sented  that  question  in  its  different  phases. —  Thompson  v. 
Duncan,  76  Ala.  334 ;  Railroad  Co,  v.  Walters,  91  Ala.  435 ; 
15  Amer.  &  En^.  B.  R,  Gases,  187 ;  44  Ih.  529 ;  38  IK  25 ; 
21  IK  535 ;  26  Iowa,  App.  356  ;  17  Atlantic  Rep.  7 ;  35  N. 
W.  Rep.  866;  111  N.  Y.  550;  116  N.  Y.  628;  14  Amer.  & 
Eng.  Encyc.  Law,  903,  §  19 ;  Couch  v.  Watson  Coal  Co,, 
5  Cent.  L.  J.  108.  (6.)  The  plaintiff  did  not  exercise  that 
degree  of  care  which  a  prudent  man  would  have  exercised 
under  the  circumstances,  and  his  contributory  negligence 
precludes  a  recovery. —  '.  (t^  W.  Raihvay  Co,  v,  Bradford, 
86  Ala.  563  ;  Woodward  Iron  Co.  v,  Jones,  80  Ala.  123  ;  Gamp' 
bell  V,  Lunsford,  83  Ala.  512 ;  C,  (f-  W.  BaUioay  Co.  v.  Bridges, 

86  Ala.  455 ;  Wilson  v,  L,  dt  N.  B,  B,  Co.,  85  Ala.  269 ; 
B,  d:  D,  Bailroad  Co.  v.  Chasteen,  88  Ala.  591 ;  L.  &  N.  Bail' 
road  Co.  v.  Hall,  87  Ala.  708  ;  Lathrop  v.  FitchburgB.  B.  Co., 
160  IMEass.  423 ;  Humphreys  v.  Railroad  Co.,  10  S.  E.  Rep.  39 ; 
Smith  V.  Railroad  Co.,  5  8.  E.  Rep.  896 ;  16  Pac.  Rep.  131 ; 
11  Amer.  &  Eng.  R.  R.  Cases,  115  ;  34  IK  488 ;  27  A  216 ; 
Shear.  Negligence,  142,  note  11 ;  Patterson's  Railway  Acci- 
dent Law,  §  66 ;  2  How.  Pr.,  N.  S.,  416.  (7.)  The  defense 
of  contributory  negligence  was  available  under  the  general 
issue. — Gov.  St.  Baiboay  Co.  v.  Ha^ilon,  53  Ala.  76;  Carter 
V.  Chambers,  79  Ala.  223;  L.  (it  N.  Bailroad  Co.  v.  Perry, 

87  Ala.  392;  Pryor  v.  L.  d  N.  Bailroad  Co.,  90  Alo.  32; 
Geo.  Pac.  Bailway  Co.  v.  Hissong,  91  Ala.  514;  Holland  v. 
Tenn.  Coal,  Iron  if:  B.  B.  Co.,  91  Ala.  444 ;  B.  d  D.  Bail- 
road Co.  V.  Black,  9  So.  Rep.  568 ;  Ensley  Baihvay  Co.  v. 
Chetiming,  93  Ala,  24 ;  Bailway  Co.  v.  Davis,  92  Ala.  300 ; 
Bailway  Co.  v.  Lee,  92  Ala.  262 ;  Baihvay  Co.  v.  Colder-wood, 
89  Ala.  247.  These  decisions  have  settled  this  question  as 
a  rule  of  practice,  and  they  are  substained  by  the  decisions 
of  other  courts. — Bridge  v.  Grand  Junction  Baihvay,  2  Itf .  ffe 
W.  214;  Holden  v.  Netv  Gaj^  Co.,  54  E.  C.  L.  Rep.  14;  Gun- 
ninqham  v.  Lijun,  '11  Wis.  245 ;  23  Itfinn.  307;  Steele  v.  Burk- 
hardt,  104  Mass.  59  ;  Bailroad  Co.  v.  Bufher/ord,  29  Ind.  82 ; 
Turnpike  Co.  v.  Baldwin,  57  Ind.  86.  See,  also,  Thompson 
on  Negligence,  1179  ;  Shear.  &  R.  Negligence,  §  113.  (8.)  The 
record  shows  that  the  defense  of  contributory  negligence 
was  in  issue  before  the  court  and  jury ;  that  evidence  was 
introduced,  without  objection,  relevant  only  to  that  issue, 
and  that  charges  were  given  and  refused  bearing  on  it.  Under 
these  circumstances,  this  court  will  presume  that  the  issue 
was  properly  presented,  either  by  technical  plea,  or  by 
waiver  of  objection  to  the  want  of  it ;  will  hold  the  plain- 
tiff to  the  case  on  which  he  relied  in  the  court  below,  and 
will  not  allow  a  technicality  to  defeat  a  meritorious  defense. 
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Prior  V.  Beck,  21  Ala.  393  ;  Eastland  v.  Sparks,  22  Ala.  607 ; 
Lv/cas  V.  Hitchcock,  2  Ala.  287 ;  CastleJ)crry  v,  Pierci',  2  S.  A 
P.  141 ;  Jennings  v.  Cummings,  9  Porter,  310 ;  Barney  v. 
Bush,  9  Ala.  345 ;  Bettis  v.  Saint,  28  Ala.  214 ;  60  Amer.  Dec. 
Dec.  560;  Stanley  v.  Br.  Bank,  23  Ala.  652;  Howell  v. 
Beynolds,  51  Mo.  154 ;  Insurance  Co.  v.  Harlan,  72  Mo.  202 ; 
Young  v.  Glasscock,  79  Mo.  579  ;  Walker  v.  Owen,  79  Mo.  563. 
(9.)  No  recovery  could  be  had  under  the  second  count, 
which  alleged  that  the  injury  was  inflicted  recklessly,  because 
there  was  no  evidence  wnich  tended  to  show  anything  more 
than  simple  negligence  on  the  part  of  the  foreman. — liail- 
road  Co.  v.  Comimi,  86  Ala.  131 ;  Railroiul  Co.  v.  Johnston, 
79  Ala.  436 ;  liailroad  Co.  v.  Jacobs,  92  Ala.  187 ;  Winn  v. 
H.  A.  d  B.  BaUroad  Co.,  93  Ala.  306 ;  A.  G.  S.  Bailroad  v. 
Frazier,  93  Ala.  45. 

Taliaferro  &  Houghton,  in  their  original  brief,  argued 
each  of  the  assignments  of  error  in  order,  and  also  filed  a 
written  argument  in  reply  to  the  application  for  rehearing. 
On  the  questions  of  evidence,  they  cited  Railroad  Co.  v. 
Crist,  116  Ind.  446 ;  19  Amer.  8t.  805,  875 ;  119  Mich.  105 ; 
36  Iowa,  462,  662 ;  Gibson  v.  Hatcheit,  24  Ala.  201 ;  Otis  v. 
Thorn.,  23  Ala.  469 ;  Railroad  Co.  v.  Edwards,  41  Ala.  567 ; 
Tanner  v.  Railroad  Co.,  60  Ala.  621.  As  to  the  question  of 
negligence  on  the  part  of  the  foreman  of  the  car,  they  cited 
Frazier  v.  L.  &  N.  Railroad  Co.,  81  Ala.  185  ;  Cook  v.  Central 
Railroad  Co.,  67  Ala.  533 ;  Tanner  v.  L.  d  N.  Railroad  Co., 
60  Ala.  621;  Railroad  Co.  v.  Phillips,  112  Ind.  59,  or  2  Amer. 
Si  155.  They  contended,  also,  that  the  question  of  con- 
tributory negligence  was  not  raised  by  the  pleadings,  and 
that  this  court  would  not  presume,  in  favor  of  a  reversal, 
that  such  a  plea  was  filed ;  citing  to  these  points  the  following 
cases:  Petty  v.  Dill,  53  Ala.  641;  Howland  v.  Wallace, 
81  Ala.  238 ;  Daniel  v.  Hardwick,  88  Ala.  557 ;  Slaughter  v. 
Sioift,  67  Ala.  494 ;  Harper  v.  Weeks,  89  Ala.  577  ;  Ci)ok  v. 
Central  Railroad  Co.,  67  Ala.  533 ;  Thompson  v.  Duncein, 
76  Ala.  334;  Tanner  v.  L.  rf-  N.  Railroad  Co.,  60  Ala.  621 ; 
Bingham  v.  Carlisle,  78  Ala.  243 ;  Railroad  Co.  v.  Chambers, 
79  Ala.  338 ;  Dent  v.  Smith,  15  Ala.  286;  Eastland  v.  Sparks, 
22  Ala.  607 ;  Gray  v.  Raiborn,  53  Ala.  40 ;  Marriott  v.  Lewis, 
25  Ala.  332 ;  Railroad  Co.  v.  Ferryman,  91  Ala.  413. 

WALKEB,  J. — No  demurrer  was  interposed  to  the  com- 
plaint The  defendant  moved  to  arrest  judgment  on  the 
verdict  rendered  by  the  jury.  This  motion  was  predicated 
upon  the  ground  that  the  complaint  did  not  show  any  cause 
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of  action,  and  would  not  support  the  judgment.  The  motion 
was  properly  overruled,  if  the  complaint  contained  a  sub- 
stantial cause  of  action. — Code  of  1886,  §  2835.  In  support 
of  the  motion  it  is  urged,  that  the  complaint  does  not  allege 
a  cause  of  action  against  the  defendant  as  the  employer  of 
the  plaintiff,  unless  the  averments  thereof  show  that  the 
injury  complained  of  was  caused  by  reason  of  such  negli- 
gence as  is  specified  in  subdivision  5  of  section  2590  of  the 
Code  of  1886 ;  and  that,  in  imputing  the  iniury  to  the  neg- 
ligence of  a  person  in  the  service  or  employment  of  the 
defendant  who  had  charge  or  control  of  "a  car  propelled 
by  hand,  called  a  lever-car,"  the  complaint  does  not  show 
that  such  person  had  charge  or  control  of  a  "car"  within 
the  meaning  of  that  word  as  used  in  the  statute. 

Sub-division  5  of  section  2590  of  the  Code  is  in  these 
words :  "When  such  injury  is  caused  by  reason  of  the 
negligence  of  any  person  in  the  service  or  employment  of 
the  master  or  employer,  who  has  the  charge  or  control  of 
any  signal,  points,  locomotive,  engine,  switch,  car,  or  train 
upon  a  railway."  In  the  corresponding  sub-division  of  the 
original  act,  upon  which  this  section  of  the  Code  is  founded, 
the  language  is,  "by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer,  who  has  the  charge  or  con- 
trol of  any  signal,  switcn,  engine,  or  train  upon  a  railway, 
or  any  part  of  the  track  thereof." — Acts  of  Ala.  1884-85, 
p.  115.  It  thus  appears  that  the  words  "points,"  "locomo- 
tive" and  "car,"  were  introduced  by  the  codifiers.  A  re- 
sult of  the  change  is  to  enable  an  employe  to  maintain  an 
action  against  his  employer,  for  an  iniury  caused  by  reason 
of  the  negligence  of  any  person  in  the  service  or  employ- 
ment of  the  master  or  employer  who  has  the  charge  or  con- 
trol of  any  car  upon  a  railwaj.  It  is  argued  that,  as  the 
word  "car '  is  used  in  connection  with  the  words  "locomo- 
tive," "engine"  and  "train,"  it  was  intended  to  mean  a 
vehicle  used  on  a  railway  for  the  transportation  of  passen- 
gers or  freight,  which  is  propelled  by  a  locomotive  or 
engine,  and  forms  a  part  of  a  train.  It  is  true,  that  in 
determining  the  true  sense  of  a  word  which  has  a  variety 
of  meanings,  regard  should  be  had  to  the  other  words  with 
which  it  is  associated,  and  to  the  subject-matter  in  relation 
to  which  it  is  used.  As  the  clause  of  the  statute  which  is 
under  consideration  has  reference  to  injuries  received  in 
railway  service,  it  seems  plain  that  the  word  "car,"  as  here 
used,  does  not  include  such  vehicles  moved  on  wheels  as 
are  not  used  on  railways,  though  there  are  such  vehicles 
which  may  properly  be  called  cars.    It  is  not  difficult  to 
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select  from  the  several  definitions  of  the  word  "car,"  as 
found  in  the  dictionaries,  one  which  is  applicable  to  the 
word  as  used  in  the  statute.  The  Century  Dictionary  gives 
this,  among  other  definitions  :  "a  vehicle  running  upon 
rails."  One  of  Webster's  definitions  is  :  "a  vehicle  adapted 
to  the  rails  of  a  railroad."  We  find  nothing  in  the  language 
of  the  statute  to  suggest  that  the  word  as  there  used  was 
intended  to  convey  a  meaning  which  excludes  the  idea  of  a 
hand  or  lever-car.  Such  cars  are  used  in  the  ordinary  busi- 
ness of  railroads.  Employes  who  ride  upon  them,  or  who  are 
in  the  discharge  of  duties  on  or  near  to  tracks  over  which 
they  are  propelled,  are  liable  to  be  injured  in  consequence 
of  the  negligent  handling  of  them,  it  is  plain  that  sub- 
division 5  oi  the  statute  covers  the  case  of  an  injury  caused 
by  reason  of  the  negligence  of  a  co-employe  who  has  the 
charge  or  control  of  a  car,  though  such  car  is  at  the  time  in 
no  way  connected  with  an  engine,  and  is  not  a  part  of  a 
train.  The  negligent  handling  of  a  detached  passenger  or 
freight-car  may  cause  an  injury  which  is  actionable  under 
the  statute.  It  is  not  necessary  that  the  car  be  connected 
in  any  way  with  a  locomotive,  or  w^ith  other  cars  forming 
a  train,  if  the  car  is  adapted  to  the  rails  of  a  railroad,  and 
is  used  in  the  business  of  railroads,  we  think  that  it  is  none 
the  less  within  the  meaning  of  the  word  as  used  in  the 
statute  because  it  is  made  to  be  propelled  by  hand.  The 
motion  in  arrest  of  judgment  was  proj)erly  overruled. 

2.  The  complaint  attributes  tne  injury  complained  of 
to  the  negligence  of  the  foreman  in  applying  the  brake 
without  warning  while  the  car  was  being  propelled  at  a  rapid 
rate  of  speed,  and  thereby  suddenly  checking  its  speed  and 
causing  the  plaintiff  to  oe  violently  thrown  off,  in  front  of 
the  moving  car,  so  that  it  ran  against  and  over  him.  Evi- 
dence tending  to  show  the  speed  of  the  car  was  competent 
in  support  of  the  allegations  of  the  complaint  in  that  regard. 
On  this  subject  the  plaintiff  stated :  "I  would  think  the 
lever-car  was  going  at  the  rate  of  eight  or  ten  miles  an 
hour."  His  counsel  then  asked  him  this  question :  "About 
how  fast,  compared  to  a  man  running?"  The  defendant's 
objection  to  tne  question  having  been  overruled,  the  witness 
answered :  "Well,  sir,  it  was  running  faster  than  a  man 
could  run."  The  defendant's  motion  to  exclude  the  answer 
was  also  overruled.  It  is  often  impossible  for  the  appear- 
ance which  was  presented  by  a  moving  object  to  be  con- 
veyed to  the  minds  of  the  jury  so  clearly  that  they  could 
form  a  satisfactory  conclusion  as  to  its  velocity,  without 
the  aid  of   the  opinions    of  eye-witnesses.      Conclusions 
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upon  such  a  question  as  the  speed  of  a  moving  vehicle  are 
necessarily,  in  most  instances,  based  upon  the  opinions  of 
persons  who  observed  it.  Because  no  better  evidence  can 
ordinarily  be  obtained,  or  the  facts  can  not  otherwise  be 
presented  to  the  jury,  the  law  admits  the  opinion  of  ordinary 
witnesses,  derived  from  observation,  as  evidence  on  the 
question  of  the  speed  at  which  an  object  was  moving  at  a 
certain  time.  Such  opinions  may  often  be  no  more  definite 
than  that  the  object  in  question  was  moving  at  a  greater  or 
less  rate  of  speed  than  other  familiar  objects  which  the 
witness  had  been  accustomed  to  observe  in  motion.  That 
the  witness  is  unable  to  state  that  the  object  in  question 
was  moving  at  the  rate  of  a  certain  number  of  miles  in  an 
hour  would  not  necessarily  render  his  opinion  useless  as  an 
aid  to  the  jury.  Assistance  in  coming  to  a  conclusion  on 
such  a  question  may  be  derived  from  a  statement  that  the 
object  was  going  slowly,  or  at  a  snail's  pace,  or  no  faster 
than  a  man  wallis,  or  faster  than  a  man  could  run.  The 
opinions  are  admitted  to  enable  the  jury  to  realize,  as  far 
as  possible,  the  impression  as  to  speed  made  by  the  moving 
objeqt  upon  the  mind  of  one  who  saw  it.  It  would  be  more 
satisfactory  if  the  admissibility  of  such  opinions  could  be 
made  to  depend  upon  their  conformity  to  some  definite 
standard  of  clearness  or  accuracy  in  their  formation  and  ex- 
pression. It  is  not  practicable,  however,  to  fix  any  such 
standard.  The  vagueness  of  the  opinion  would  only  go  to 
the  weight  of  the  testimony,  and  not  to  its  admissibility. 
As  the  statement  made  by  the  plaintiff  in  answer  to  the 
question  above  referred  to  was  adinissible  as  the  expression 
of  his  opinion  based  upon  observation,  we  do  not  thinli: 
that  opinion  should  have  been  excluded  because  it  was  not 
more  definite  ;  and  as  the  question  did  not  elicit  incompe- 
tent evidence,  no  injury  resulted  to  the  defendant  in  conse- 
quence of  its  allowance. — ^Lawson  on  Opinion  and  Expert 
Evidence,  pp.  460-462^65 ;  Evamville  &  T.  H.  R,  R.  Co. 
V,  Crist,  116  Ind.  446 ;  s.  c,  9  Amer.  St.  Bep.  865,  and  notes ; 
GtLgenJvein  v.  Lake  Shore  &  M.  S.  R.  (Jo.,  32  Am.  &  Eng. 
E.  Cases,  89. 

3.  There  was  no  evidence  tending  to  show  that  any  one 
on  the  lever-car  heard  an  extra  train  coming,  or  that  a 
train  was  in  fact  approaching  from  either  direction  when 
the  brake  was  applied  by  the  foreman.  The  inquiry  as 
to  what  the  section-foreman  and  the  section-hands  should 
do  with  a  lever-car  on  which  they  are  riding,  when  they 
hear  a  train  coming,  could  not  tend  to  throw  any  light 
on  the  question  of  the  foreman's  duty  in  the  circumstances 
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shown  by  the  proof.  It  could  only  tend  to  divert  the  minds 
of  the  jury  to  lay  before  them  evidence  to  show  what 
would  have  been  the  duty  of  the  men  on  the  car  under  an 
imaginary  state  of  circumstances,  different  from  that  de- 
veloped by  the  proof  in  the  case  on  trial.  The  objection 
to  the  question  calling  for  such  evidence  was  properly 
sustained. 

4.  The  question  in  reference  to  the  danger  incurred  by 
one  who  fails  to  hold  on  to  anything  while  standing  on  a 
moving  lever-car  called  for  evidence  which,  in  connection 
with  the  other  proof  in  the  case,  would  have  tended  to 
show  that  the  plaintiff  was  negligent  in  that  regard. 
Contributory  negligence  is  in  its  nature  defensive,  and  the 
burden  of  proof  to  show  it  is  upon  the  party  who  relies 
upon  it.  The  pleas  interposed  by  the  defendant  in  this 
case  did  not  go  beyond  a  traverse  of  the  allegations  of  the 
complaint.     If  contributory  negligence  on  the  part  of  the 

Jlaintiff  was  relied  upon  as  matter  of  defense,  it  should 
ave  been  specially  pleaded.  A  denial  of  the  charge  of 
negligence  made  against  the  defendant  in  no  way  involves 
the  averment  of  negligence  on  the  part  of  the  plaintiff. 
The  defendant's  pleas  did  not  present  any  issue  of  con- 
tributory negligence. —  Thomjyftan  v.  Duncan,  76  Ala.  334  ; 
Molnle  &  Montgomery  By.  Co,  t\  Crenfihtnv,  65  Ala.  566 ; 
Louisville  dt  Nashville  It  Co.  v.  HaU,  87  Ala.  708;  Narfk 
Birmingham  S.  By,  Co,  v.  Calderwood,  89  Ala.  247 ;  Beach 
on  Contributory  Negligence,  §  157.  It  is  proper  to  exclude 
evidence  which  is  pertinent  only  to  an  issue  which  is  not 
presented  by  the  pleadings.  For  this  reason,  the  objections 
to  the  questions  as  to  the  plaintiff's  negligence  in  letting  go 
the  handle  of  the  lever-car  were  properly  sustained. 

5.  The  question  propounded  by  tne  counsel  for  the  de- 
fendant to  the  witness  West  on  his  direct  examination,  to 
which  an  objection  was  sustained,  was  so  framed  as  to 
suggest  the  answer  desired.  The  witness  had  just  stated 
that  he  never  ran  on  a  curve  without  stopping  to  ascertain 
whether  any  trains  were  coming.  To  ask  him,  immediately 
after  this  statement,  if  it  was  nis  duty  to  make  such  a  stop 
or  not,  was  well  calculated  to  indicate  to  him  what  answer 
was  expected.  The  court  was  justified  in  sustaining  the 
objection  to  the  question,  because  of  its  leading  character 
under  the  circumstances. 

6.  It  is  true  that  it  is  the  duty  of  the  jury  to  weigh  the 
evidence,  and  not  merely  to  count  the  witnesses  introduced 
by  the  respective  parties.     We  are  unable  to  perceive  how 
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BJij  injury  could  have  resulted  to  the  defendant  from  the 
giving  of  the  charge  to  this  effect. 

7.  It  was  shown  without  contradiction  that,  when  the 
brake  was  applied,  the  plaintiff  was  standing  in  the  front 
end  of  the  car,  facing  in  the  direction  from  which  the  car 
was  coming,  and  that  he  was  assisting  in  working  the  handle 
of  the  lever  on  that  end  of  the  car ;  that  in  the  position 
he  was  in  there  was  nothing  he  could  hold  to  but  the  handle 
of  the  lever.  There  was  evidence  tending  to  show  that, 
when  the  lever-car  was  under  good  headway  the  men 
working  the  lever  would  at  times  turn  it  loose  without 
holding  on  to  anything  else ;  and  that,  on  the  occasion  in 
question,  the  plaintiff'  in  assisting  to  work  the  lever  would 
let  go  the  handle  as  he  pushed  it  down.  There  was  evi- 
dence to  support  a  finding  that  West  knew  that  the  persons 
operating  the  hand-car  were  at  times  in  the  habit  of  turning 
loose  the  lever,  when  the  car  was  running  down  grade.  If 
with  this  knowledge,  and  at  a  place  where  they  were  not 
accustomed  to  stop,  he  applied  the  brake  so  as  to  check 
with  unnecessary  and  dangerous  suddenness  the  speed  of 
the  car  when  it  was  running  down  grade,  without  notice  to 
the  persons  operating  the  same,  and  without  looking  to  see 
that  such  persons  were  holding  to  the  lever,  the  inference 
of  negligence  from  such  conduct  is  clear  and  certain.  The 
sudden  checking  of  the  car  without  notice  necessarily  in- 
volved the  danger  of  a  fall  to  a  person  who  was  standing 
upon  it  without  support.  If  the  state  of  facts  hypothesized 
in  the  second  charge  given  at  the  request  of  the  plaintiff 
had  been  submitted  to  the  court  as  a  special  finding  of  the 
jury,  the  conclusion  of  negligence  could  have  been  pro- 
nounced as  a  matter  of  law.  The  charge  submitted  the 
questions  of  fact  for  the  determination  of  the  jury  from 
the  evidence.  There  was  no  error  in  instructing  them  that, 
if  they  believed  from  the  evidence  that  such  was  the  state 
of  facts,  then  the  act  of  the  foreman  was  negligent. — Louis- 
ville  it-  Nashville  K  Co,  v.  Perry,  87  Ala.  392 ;  East  Term. 
Va,  rf*  Ga,  Ji.  Co.  V,  Bayliss,  74  Ala.  150 ;  City  Council  of 
Mcmtg(ymery  v.    Wright,  7^  Ala.  411. 

8.  As  the  defense  of  contributory  negligence  was  not  pre- 
sented by  the  pleadings,  no  injury  could  have  resulted  to 
the  defendant  by  the  charge  stating  that  "the  court  leaves 
it  to  the  jury  to  say  whether,  under  the  evidence  in  this 
case,  the  plaintiff  was  guilty  of  contributory  negligence." 
This  charge  should  have  been  refused ;  but  the  giving  of  it 
could  work  no  injury  to  the  defendant,  as  the  effect  was  to 
allow  the  defendant  the  benefit  of  a  defense  which  had  not 
been  set  up. 
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Charges  5,  7,  10,  11,  12, 14, 15,  16,  20,  22  and  23  requested 
by  the  defendant  were  instructions  upon  the  qiiestion  of  the 
plaintifiTs  contributory  negligence.  As  that  question  was 
not  presented  by  the  pleadings,  all  of  them  were  properly 
refused  on  that  ground,  without  regard  to  other  defects  in 
several  of  them. 

9.  A  proposition  of  the  fourth  charge  requested  by  the 
defendant  is,  that  if  the  jury  can  not  say  who  has  told  the 
truth,  then  they  must  find  the  facts,  so  far  as  there  is  con- 
flict, not  proven  in  this  case,  and  if  such  facts  are  necessary 
to  be  proved  in  order  for  plaintiff  to  recover,  they  must  find 
for  the  defendant.  A  jury  mav  not  be  satisfied  that  any 
one  witness  in  the  case  has  told  the  truth  throughout  his 
testimony,  and  yet  they  mav  be  able,  from  a  fair  consider- 
ation of  all  the  evidence  before  them,  to  arrive  at  a  satisfac- 
tory conclusion  in  reference  to  the  matter  presented  for 
their  determination.  They  should  not  be  instructed  to 
make  up  an  issue  as  to  the  testimony  of  each  witness,  and 
render  a  verdict  as  to  its  truth  or  falsity.  In  weighing  all 
the  evidence,  it  can  not  be  said  to  be  their  duty  to  reject 
the  entire  testimony  of  a  witness  who  has  erred  in  some 
material  particular.  An  untrue  statement  may  be  attribu- 
table to  an  honest  mistake,  and  may  be  reconcilable  with 
the  absence  of  any  intention  to  misrepresent  the  facts.  If 
the  jury  can  satisfactorily  determine  the  issues  of  fact  pre- 
sented to  them  by  weighing  the  evidence  and  sifting  out  the 
truth,  their  conclusion  would  not  be  vitiated  because  they 
could  not  say  that  the  witnesses  upon  whose  testimony 
their  verdict  is  based  have  stated  nothing  but  the  truth  of 
the  matter  as  they  have  found  it.  The  charge  was  properly 
refused. 

10.  Although  there  was  no  custom  to  give  notice  before 
applying  the  brake,  yet  it  is  plain  that  it  might  be  applied 
to  check  the  car  in  such  a  manner,  and  under  such  circum- 
stances, that  a  failure  to  give  notice  would  render  the  act 
negligent  and  unnecessarily  perilous  to  other  persons  on 
the  car.  There  was  evidence  tending  to  show  that  the  fore- 
man applied  the  brake  so  as  to  check  the  car  very  suddenly, 
while  it  was  in  rapid  motion,  and  at  a  place  where  it  was 
unusual  to  make  a  stop.  It  was  for  the  jury  to  say  from 
the  evidence  whether  the  brake  was  applied  m  such  a  man- 
ner as  to  render  the  act  negligent.  Charges  6,  8,  9,  and  21 
requested  by  the  defendant  were  properly  refused,  because 
they  assert,  in  effect,  that  the  absence  of  a  custom  on  the 
subject  would  preclude  the  imputation  of  negligence  to  the 
act  of  the  foreman  in  applying  the  brake  without  notice 
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under  any  circumstances.  Thoneh  the  jury  were  in  doubt 
and  uncertainty  as  to  whether  plaintiff's  injury  was  caused 
by  his  having  received  no  notice  of  the  intended  application 
of  the  brake,  yet  they  would  not  be  justified  in  nnding  for 
defendant  if  they  believed  from  the  evidence  that  the  injury 
to  the  plaintiff  was  caused  by  the  negligence  of  the  fore- 
man in  checking  the  speed  of  the  car  suddenly  and  without 
warning,  as  alleged  in  the  feomplaint.  If  the  injury  could 
properly  be  imputed  to  the  negligence  alleged,  it  was  not 
necessary  that  the  jury  should  be  able  to  affirm  that  it  was 
caused  solely  by  the  failure  to  give  warning,  which  was  but 
one  feature  of  the  negligence  charged.  This  consideration 
discloses  the  incorrectness  of  charge  18  requested  by  the 
defendant.  Charge  19  was  misleading  and  confusing  in 
singling  out  an  isolated  feature  of  the  negligence  allej^ed, 
and  was  calculated  to  convey  the  impression  that  the  injury 
must  be  attributable  solely  to  the  want  of  notice.  The  two 
charges  last  mentioned  ignore  facts  other  than  those  hypo- 
thetically  stated  which  there  was  evidence  tending  to  prove, 
and  the  existence  of  which  would  avoid  the  legal  conclusions 
respectively  stated. —  White  v.  Craft,  91  Ala.  139. 

As  has  been  already  indicated,  there  was  evidence  from 
which  the  jury  would  be  authorized  to  find  that  the  injury 
was  caused  by  the  checking  of  the  car  in  an  unusual  arid 
negligent  way.  Charge  13  requested  by  the  defendant  was 
properly  refused,  because  it  asserted  that  there  was  no  such 
evidence. 

The  principal  argument  suggested  in  support  of  the  cor- 
rectness of  charges  1,  2  and  3  requested  by  the  defendant  is 
the  one  which  has  already  been  considered  and  disposed  of 
in  the  review  of  the  action  of  the  lower  court  in  overruling 
the  motion  in  arrest  of  judgment 

We  have  discovered  no  reversible  error  in  the  record, 
and  the  judgment  must  be  affirmed. 

(In  response  to  application  for  re-hearing.) 

WALKEE,  J. — It  is  insisted  in  the  application  for  a  re- 
hearing that  the  defense  of  contributory  negligence  could 
be  made  under  the  general  issue.  The  scope  of  that  plea  is 
prescribed  by  the  statute.  It  puts  in  issue  "all  the  material 
allegations  of  the  complaint.' —Code  of  1886,  §  2675.  Of 
this  statutory  plea  it  was  said  in  Petty  v.  Dill,  53  Ala.  645 : 
"  It  cast  on  the  plaintiffs  the  onus  of  proving  every  material 
allegation  of  the  complaint ;  it  limited  the  defense  to  evi- 
dence in  disproof  of  them.    No  matter  in  avoidance  of  the 
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allegations  of  the  complaint,  or  in  excuse  or  justification  of 
the  wrongful  act  imputed  to  the  defendant,  was  within  the 
issue  found.  All  such  matters  the  statute  required  to  be 
specially  pleaded.  ...  If  it  was  intended  to  confess 
and  avoid,  .  ,  the  matter  of  avoidance  should  have  been 
specially  pleaded.  The  general  denial  of  the  allegations  of 
the  complaint  was  not  sufficient  to  put  it  in  issue."  It  is 
well  settled,  that  any  defense,  special  m  its  nature,  or  react- 
ing beyond  a  mere  denial  of  the  material  allegations  of  the 
complaint,  is  required  by  the  statute  to  be  presented  by  a 
special  plea. — Hotakind  v.  Wallace,  81  Ala.  238 ;  Daniel  v. 
Hardwick,  88  Ala.  557;  Slaughter  v.  Swift,  67  Ala.  494. 
The  question,  then,  is,  does  a  statement  of  a  cause  of  action 
based  upon  the  charge  that  the  defendant  was  neglu^ent, 
involve  the  assertion  that  no  negligence  on  the  part  oi  the 
plaintiff  proximately  contributed  to  the  injury  of  which  he 
complains,  so  that  a  mere  denial  of  the  allegations  of  the 
complaint  casts  the  burden  on  the  plaintiff  to  show  that  he 
was  not  guilty  of  contributory  negligence?  As  shown  in 
the  opinion  already  delivered  in  this  case,  this  court  has 
several  times  decided  that  contributory  negligence  is  in  its 
nature  defensive,  and  that  it  is  not  incumbent  on  the  plain- 
tiff in  the  first  instance  to  negative  the  defense  either  in  his 
pleading  or  in  his  proof.  Contributory  negligence  is  none 
the  less  defensive  because  the  proof  of  it  is  disclosed  in  the 
evidence  which  the  plaintiff  himself  offers  in  support  of  the 
charge  that  the  defendant  was  negligent.  The  ruling  in 
Nortli  Birmingham.  Street  Railway  Co,  v.  Cahlerwfxxi,  89  Ala. 
254,  that  the  burden  of  proving  contributory  negligence  is 
not  on  the  defendant  when  it  is  shown  by  the  evidence  intro- 
duced by  the  plaintiff,  has  not  been  aahered  to.  The  rule 
on  this  subject  which  we  regard  as  correct  is  thus  stated  in 
a  later  case  ;  ''The  onns  in  this  regard  is  in  all  cases  on  the 
defendant,  though  plaintiff's  evidence  sometimes  relieves 
from  the  necessity  of  discharging  it." — Geo.  Pac,  Bailirny 
Co,  V,  Davids,  92  Ala.  312.  The  defendant  need  not  introduce 
evidence  in  support  of  a  special  plea,  if  the  evidence  intro- 
duced by  the  plaintiff  has  already  established  the  defense. 
But  the  source  from  which  the  evidence  to  support  a  defense 
comes  does  not  determine  that  it  was  not  purely  defen- 
sive matter,  and  available  only  under  a  special  plea,  or  that 
the  burden  to  prove  it  was  not  on  the  defendant  The 
term  "contributory  negligence,"  instead  of  implying  such 
a  denial  of  the  material  allegations  of  the  complaint  as  is 
made  by  pleading  the  general  issue,  implies  just  the  con- 
trary.   The  theory  of  this  special  defense  is,  that  the  de- 
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fendant  was  negligent,  but  that  the  negligence  of  the  plain- 
tiff conduced  to  the  injury  complained  of.  The  defense  is 
in  the  nature  of  a  confession  and  avoidance.  It  may  be 
fully  made  out  without  denying  a  single  allegation  of  the 
complaint.  The  pith  of  it  is,  that  admitting  that  the  de- 
fendant was  negligent  as  charged,  yet  the  plaintiff  is  not 
entitled  to  recover  because  his  own  negligence  proximately 
contributed  to  the  injury.  The  plea  of  contributory  negli- 
gence, when  standing  by  itself,  admits  the  negligence 
charged  in  the  complaint. — L.  &  N.  B.  B,  Co.  v,  Hally 
87  Ala.  708;  Carter  v,  Ch(iml)ers,  79  Ala.  229;  Geo.  Pac. 
Bail  way  Co.  v.  Lei%  92  Ala.  270.  Now,  the  very  essence  of 
the  general  issue  is  a  denial  of  all  the  material  allegations 
of  the  complaint.  When  negligence  is  counted  on,  the  fact 
of  negligence  is  certainly  denied  by  the  general  issue.  The 
same  words  can  not  at  once  be  a  denial  and  an  admission 
of  the  same  thing.     The   statutory  general  issue  does  not 

? alter  in  a  double  sense.  It  does  not  admit  what  it  denies, 
'rue,  it  was  said  in  Government  St.  B.  B.  Co.  v.  Harilon, 
53  Ala.  70,  that  the  defense  of  contributory  negligence  was 
available  under  the  general  issue.     The  statement  of  this 

froposition  was  not  necessary  to  the  decision  in  that  case, 
t  is  stated  in  the  report  that  the  record  did  not  disclose 
upon  what  pleas  the  case  had  been  tried.  Such  being  the 
case,  as  it  appeared  that  the  defense  of  contributory  negli- 
gence was  considered  without  objection  on  the  trial,  it  could 
have  been  presumed,  in  favor  of  the  correctness  of  the  rul- 
ings of  the  lower  court,  that  the  defense  was  presented  by 
a   special  plea. — Brinson  v.    Edwards,  94  Ala.   447.     The 

f)ropositiou,  however,  that  the  defense  of  contributory  neg- 
igence  could  have  been  availed  of  under  the  general  issue, 
was  simply  asserted  without  discussion  or  argument,  and 
the  only  authority  cited  in  support  of  it  was  Steele,  v.  Burk- 
hardt,  104  Mass,  59.  The  ruling  of  the  Massachusetts  court 
in  the  case  cited  is  put  upon  the  ground  that  the  plaintiff's 
allegation  that  the  injury  happened  in  consequence  of  the 
negligence  of  the  defendant  implies  that  there  was  no  neg- 
ligence on  the  part  of  the  plaintiff  which  contributed  to  the 
injury,  and  throws  upon  him  the  burden  of  proving  that  he 
was  free  from  such  negligence.  It  is  now  well  settled  in 
this  State  that  no  such  implication  is  involved  in  the  plain- 
tiff's allegation  that  the  defendant's  negligence  caused  the 
injury,  and  the  burden  is  not  primarily  on  the  plaintiff  to 
negative  fault  on  his  part.  During  the  sixteen  years  that 
have  elapsed  since  the  case  above  cited  from  53  Ala.  was 
decided,  many  phases  of  the  defense  of  contributory  negli- 
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gence  have  been  passed  on  by  this  court.  The  proposition 
that  that  defense  is  available  under  the  general  issue  has 
not  been  reaffirmed.  This  court  has  declined  to  reaffirm  the 
proposition. — Montgomertj  (it  Eufaula  R.  Co.  v.  Chambers, 
79  Ala.  342.  In  liick  rf:  Danv.  K  Co.  v.  Hammoml,  93  Ala. 
181,  it  was  distinctly  recognized,  that  the  defense  is  one 
requiring  a  special  plea  to  support  it.  As  the  nature  of  the 
defense  has  been  brought  out  in  clearer  light  in  the  later 
decisions,  its  distinctive  character  as  a  special  defense  has 
been  fully  established.  A  defense  which  in  its  very  nature 
concedes  the  truth  of  the  charge  against  the  defendant,  but 
avoids  the  eflfect  of  the  concession  by  making  a  counter 
charge  against  the  plaintiff,  can  not  reasonably  or  logically 
be  availed  of  under  a  plea  which  limits  the  defendant  to 
evidence  in  disproof  of  the  charge  made  in  the  complaint. 
We  adhere  to  the  ruling  that  the  defense  of  contribut'Dry 
negligence  must  be  made  by  a  special  plea.  On  this  point 
the  case  of  Government  St.  R.  R.  Co.  v.  Hanhn,  supra,  must 
be  overruled. 

Our  attention  has  been  called  to  several  cases  in  which 
the  defense  of  contributory  negligence  was  considered  by 
this  court,  though  only  the  general  issue  was  pleaded. 
Pry  or  v.  Louis,  d:  Nash.  R.  R.  Co.,  90  Ala.  32:  Hissangv. 
Rich,  d*  Danv.  R.  R.  Co.,  91  Ala.  514.  In  neither  of  those 
cases  did  the  court  notice  the  point.  Nothing  was  said  on 
the  subject.  Those  cases  are  not  authorities  against  a 
proposition  which  was  not  mentioned  therein  in  any  way. 
Former  decisions  are  entitled  to  weight,  under  the  doctrine 
of  stare  decisis,  only  when  the  proposition  in  support  of 
which  they  are  cited  was  considered  and  passed  on. 

The  deiendant's  pleas,  three  in  number,  are  set  out  in 
their  proper  place  in  the  record.  This  court  can  not  in- 
dulge the  presumption  that  other  pleas  were  filed,  especially 
as  the  indulgence  of  such  presumption  would  involve  the 
imputation  of  error  to  the  trial  court.  When  the  record 
fails  to  set  out  the  pleas,  but  it  appears  that  special  defenses 
were  considered  by  the  trial  court  without  objection,  to 
avoid  the  imputation  of  error,  it  may  be  presumed  that 
such  defenses  were  supported  by  proper  pleas.  But  when 
a  complaint  and  pleas  thereto  are  found  in  the  record,  there 
is  no  more  room  for  a  presumption  that  other  and  different 
pleas  were  interposed,  than  there  would  be  for  a  presump- 
tion that  allegations  other  than  those  which  the  record  dis- 
closes were  added  to  the  complaint  by  amendment. 

It  is  also  insisted  that  the  conduct  of  the  plaintiff  on  the 
trial,  as  disclosed  in  the  bill  of  ex.ceptions,  shows  that  he 
Vol.  95. 
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treated  the  defense  of  contributory  negligence  as  duly  pre- 
sented, and  that  he  can  not  now  claim  that  it  was  not  raised 
bv  the  pleadings.  Conceding  that  the  issues  could  be 
enlarged  by  consent  without  proper  pleading,  notwithstand- 
ing the  rule  laid  down  in  Burns  v.  Camplml^  71  Ala.  294 ; 
the  question,  then,  is,  does  the  conduct  of  the  plaintiff  show 
that  he  consented  to  treat  the  defense  of  contributory  neg- 
ligence as  properly  presented  ?  The  evidence  introduced 
bv  the  plaintiff  was  confined  to  the  support  of  the  allega- 
tions of  the  complaint.  It  showed  the  position  occupied 
by  the  plaintiff  at  the  time  of  the  accident,  and  the  circum- 
stances under  which  the  foreman  applied  the  brake.  The 
defendant  claimed  that  the  plaintiff^  was  negligent  in  not 
keeping  hold  of  the  lever  while  the  hand-car  was  in  motion, 
in  not  being  prepared  at  all  times  for  the  stopping  of  the 
hand-car  to  let  regular  or  extra  trains  pass,  ana  in  not  an- 
ticipating that  the  brake  might  be  applied  at  any  time 
without  warning.  All  the  evidence  to  show  that  it  was 
safer  to  hold  on  to  something  while  the  car  was  in  motion, 
or  that  it  was  the  duty  of  those  on  the  car  to  be  prepared 
at  aU  times  for  the  passage  of  trains,  or  that  it  was  not 
usual  to  give  notice  oi  the  application  of  the  brake,  was 
called  out  by  the  defendant.  The  plaintiff  did  not  start 
either  of  these  inquiries.  The  bill  of  exceptions  shows  that 
the  plaintiff  objected  to  evidence  which  was  properly  ex- 
cluded because  the  issue  of  contributory  negligence  was 
not  presented.  Of  course,  no  exception  of  the  plaintiff, 
which  was  not  sustained,  is  shown  in  the  defendant  s  bill  of 
exceptions.  If  the  plaintiff  objected  to  all  the  evidence 
offered  by  the  defendant  and  admitted  on  the  question 
of  contributory  negligence,  the  defendant's  bill  of  exceptions 
would  not  show  that  such  objection  was  made.  There  is 
nothing  in  it  to  show  that  the  plaintiff  did  not  object  to  any 
of  the  evidence  admitted  against  him.  It  is  not  to  be  in- 
ferred that  the  plaintiff  did  not  object  because  his  objections 
do  not  appear  in  the  defendant's  bill  of  exceptions,  where 
it  is  not  to  be  supposed  that  they  would  be  noted  if  they 
were  unavailing.  The  plain  tiff  did  offer  evidence  in  rebuttal 
of  the  evidence  introduced  by  the  defendant  on  the  question 
of  contributory  negligence.  This  did  not  show  that  he 
waived  the  irrelevancy  of  the  defendant's  evidence  on  this 
subject  It  is  not  error  to  permit  the  rebuttal  of  illegal 
evidence  with  illegal  evidence. —  Gibmn  i\  The  StatCy  91  Ala. 
64.  There  is  nothing  in  the  introduction  of  evidence  to 
show  that  the  plaintiff  consented  to  treat  the  defense  of 
contributory  negligence  as  properly  pleaded. 
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It  is  further  insisted  that  the  action  of  the  plaintiff  in  re- 
questing a  charge  on  the  subject  implies  such  consent 
When  the  court  permits  the  defendant  to  make  a  defense 
not  presented  by  his  pleas,  the  plaintiff  may  as  effectually 
protect  himself  on  the  trial  against  this  erroneous  action  of 
the  court  by  showing  the  insufficiency  of  the  evidence  to 
support  the  defense,  as  by  reljing,  in  the  appellate  court, 
on  the  error  of  the  trial  court  m  treating  sucn  defense  as 
properly  presented.  A  claim  by  the  plaintiff  that  the  evi- 
dence does  not  support  the  defense,  and  his  request  for  a 
charge  to  the  jury  in  reference  to  the  evidence  on  the  sub- 
ject, is  not  inconsistent  with  a  contention  on  his  part  that 
there  is  no  plea  to  support  such  defense,  and  does  not  in- 
volve a  concession  or  agreement  that  such  defense  has  been 
duly  pleaded.  We  do  not  think  that  the  action  of  the  plain- 
tiff in  requesting  charge  No.  3,  given  at  his  instance,  shows 
that  he  consented  to  treat  the  defense  of  contributory  neg- 
ligence as  properly  raised. 

In  the  application  for  a  re-hearinjj  it  is  contended  for  the 
first  time  tne  plaintiff  was  not  entitled  to  recover  on  the 
second  count  of  the  complaint,  unless  the  evidence  showed 
such  recklessness  on  the  part  of  the  defendant,  its  agents 
or  servants,  as  would  avoid  the  defense  of  contributory 
negligence ;  and  that  there  was  no  evidence  tending  to  show 
such  recklessness.  On  the  strength  of  this  proposition  it 
is  claimed  that  the  general  affirmative  charge  in  favor  of 
the  defendant  as  to  the  second  count  of  the  complaint 
should  have  been  given  as  requested.  The  count,  m  de- 
scribing the  manner  in  which  the  brake  was  applied  by  the 
foreman,  charges  that  it  was  done  "negligently,  carelessly 
and  recklessly."  The  question  presented  is,  does  the  mere 
fact  that  the  act  is  stated  to  have  been  reckless  put  upon 
the  plaintiff  the  burden  of  making  out  such  case  that  his 
own  contributory  negligence  would  not  stand  in  his  way  of 
right  to  recovery  ?  It  has  been  decided  in  several  cases 
that  a  charge  that  the  act  complained  of  was  willful,  or  that 
it  was  knowingly  done,  can  not  be  supported  by  evidence 
of  mere  negligence,  not  involving  willfulness  or  knowledge 
of  the  da^jger. — L.  &  N,  R.  R,  (Jo,  v,  Johnston,  79  Ala.  436 ; 
L.  dc  N,  R,  R,  Co,  V,  Coulton,  86  Ala.  129;  Birmingham 
Mill.  R,  R,  Co.  V.  Jacobs,  92  Ala.  192;  Highland  Ave.  &  B. 
R.  Co.  V.  Winn,  93  Ala.  306.  And  it  has  been  held  that  a 
plea  of  contributory  negligence  to  a  complaint  charging  a 
willful  infliction  of  injury  by  the  defendant  is  bad  on  (&mur- 
rer.— ^.  G.  S.  R.  R.  Co.  v.  Frazier,  93  Ala.  45.  The  word 
willful'  imports  that  the  act  to  which  it  refers  is  done  inten- 
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tionally,  purposely.  This  is  not  necessarily  so  with  the 
word  reckless.  The  latter  word  has  a  wide  range  of  meaning. 
Li  its  milder  sense  it  may  imply  mere  inattention  to  duty — 
thoughtlessness — indiflference,  carelessness,  negligence;  or 
import  a  heedless  disregard  of  obvious  consequences, 
Webster's  Int  Diet. 

In  Harrison  v.  The  State,  37  Ala.  154,  the  distinction  was 
drawn  between  the  words  willful  and  recMess,  as  employed 
in  reference  to  criminal  acts.  It  was  there  said,  "The  word 
will/id,  when  employed  in  penal  enactments,  has  not  alw&ys 
the  same  meaning.  In  this  statute,  it  is  used  as  the  syno- 
D}Tii  of  intentionaly  or  designed — pursuant  to  intention  or  design; 
without  lawful  excuse,  .  .  .  The  word  rexMess  means 
'heedless,  careless,  rash,  indiflferent  to  consequences.'  Now, 
one  may  be  heedless,  rash,  or  indifferent  to  results,  without 
contemplating  or  intendinfj  these  consequences.  As  a  gen- 
eral rule,  there  is  a  wide  difference  between  intentional 
acts  and  those  results  which  are  the  consequence  of  care- 
lessness," The  same  distinction  was  recognized  in  a  late 
case. — Johnston  v.  State,  92  Ala.  82.  The  distinction  is  not 
obliterated  when  the  two  words  are  used  in  characterizing 
civil  torts  instead  of  crimes.  Now,  the  degree  of  reckless- 
ness which  will  avoid  the  defense  of  contributory  negligence 
is  such  as  implies  a  willingness  or  a  purpose  to  inflict  the 
injury  complained  of — a  consciousness  that  the  unwarranted 
conduct  will  inevitably  or  probably  lead  to  wrong  and  in- 
jury.—  Ga,  Pac,  li.  Co.  v.  Lee,  92  Ala.  262.  In  charging 
recklessness  in  general  terms,  no  more  is  necessarily  im- 
plied than  such  mere  negligence,  thoughtlessness  or  inad- 
vertence as  could  not  be  regarded  as  the  equivalent  of 
intentional  wrong,  and  which,  therefore,  would  be  insuffi- 
cient to  overcome  the  defense  of  contributory  negligence. 
A  plea  of  contributory  negligence  can  not  be  regarded  as 
presenting  no  defense,  because  recklessness  is  charged  in 
the  complaint,  unless  it  appears  from  the  averments  of  the 
complaint  that  the  recklessness  charged  amounted  to  more 
than  mere  negligence.  There  is  notning  in  the  averments 
of  the  second  count  of  the  complaint  in  this  case  to  show 
that  the  word  was  used  in  its  harsher  sense.  There  was 
evidence  tending  to  show  that  the  act  of  the  foreman  in  ap- 
plying the  brake  was  reckless  within  the  milder  meaning  of 
that  word  as  above  defined.  The  averments  of  the  com- 
plaint by  no  means  necessarily  import  that  the  objection- 
able act  of  the  foreman  was  willful. 

It  is  much  to  be  regretted  if  the  defendant  has,  in  con- 
sequence of  an  erroneous  statement  in  a  former  opinion 
28 
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delivered  by  this  court,  lost  any  of  the  benefits  of  a  defense 
which  was  supposed  to  be  presented  by  pleading  the  general 
issue.  But  since  the  date  of  the  decision  in  which  that 
statement  was  made,  this  court  has  several  times  so  clearly 
marked  the  scope  of  the  statutory  plea  of  the  general  issue, 
and  has  also  so  fully  discussed  the  characteristics  of  the 
defense  of  contributory  negligence,  that  it  is  plain,  in  view 
of  such  later  adjudications,  that  that  defense  must  be  pre- 
sented by  a  special  plea.  We  know  of  no  rule  that  would 
authorize  a  reversal  of  the  case  in  order  to  aJ0Ford  the 
defendant  an  opportunity  to  file  additional  pleas.  In  con- 
sidering the  refusal  of  the  trial  court  to  rule  as  requested 
by  the  defendant,  we  can  look  only  to  the  case  as  found  in 
the  record.  We  discover  no  error  therein  of  injury  to  the 
appellant.  The  application  for  a  rehearing  must  be 
denied. 


Arrinsrton  v.  Savannah  &  Western 
Railroad  Co. 

Action  by  Contractor  against  Railroad  Corporatian. 

1.  Construction  of  branch  road  by  railroad  corporation.— A  grant  of 
corporate  power  to  build  and  operate  a  railroad  between  specified 
termini  carries  with  it  the  right  to  construct  turn-outs,  sidings, 
switches,  stations  and  engine-houses,  and  all  works  and  appendages 
usual  in  the  convenient  operation  of  a  railroad;  but  the  right  to 
purchase,  extend  or  construct  a  "branch  road"  on  or  from  any  point 
on  its  line  is  limited  and  governed  by  statutory  provisions  (Code. 
§§  1587-8),  and  such  purchase,  extension  or  construction  can  only  be 
made  by  a  resolution  of  the  board  of  directors,  ratified  and  approved 
by  a  subsequent  vote  of  the  majority  in  value  of  the  stockholders. 

2.  Breach  of  contract  hy  corpora t i tm  ;  arerm^nts  of  rornphnnf, — In  an 
action  against  a  railroad  company  by  a  contractor  for  the  construction 
of  a  branch  road,  alleging  the  execution  of  the  contract  and  its  breach 
by  the  defendant,  it  is  not  necessary  further  to  allege  that  the  con- 
struction of  the  branch  road  was  authorized  by  resolution  of  the  board 
of  directors,  ratified  and  approved  by  a  vote  of  a  majority  of  the 
stockholders  in  value ;  that  being  merely  defensive  matter,  and  the 
presumption  being  that  such  preliminary  action  was  had  before  the 
work  of  construction  was  entered  on. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  James  B.  Head. 

Webb  &  Tillman,  for  appellant,  cited  Bouhcare  v.  Davis, 
90  Ala.  211 ;  Ala.  Gold  Life  Ins,  Co.  v.  Central  A.  dt  M,  Asso., 
VoL©5. 
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54  Ala.  73  ;  Nelms  v.  N.  R  Mottg.  Security  Co.,  92  Ala.  162  ; 
1  Chitty's  PL,  §§  220-21 ;  Getz's  Appeal,  3  Amer.  &  E.  R  R 
Cases,  192 ;  Railroad  Co.  v.  Speer,  6  P.  F.  S.  335 ;  Railroad 
Co,  V.  Williams,  4  lb.  103 ;  12  Amer.  &  Eng.  Encyc.  Law, 
943-4. 

ChisolmA  WHAUEy,co?i/ra,  cited  1  Iklorawetz,  Cor|)oratioii8, 
§  373 ;  Green's  Bryce's  Ultra  Vires,  717 ;  Turnpike  Co.  v. 
Railroad,  Co.,  35  Md.  224;  5  IMicLean,  425 ;  C.  Lime  Co.  v. 
Di^muke^,  87  Ala.  344 ;  Ala.  Gold  Life  Ins.  Co.  v.  Central  A. 
&  M.  Asso.,  54  Ala.  77  ;  Dudley  v.  Collier,  87  Ala  431 ; 
Chambers  v.  Falkner,  65  Ala.  454 

STONE,  C.  J.— The  plaintiff,  Arrington,  sued  the  rail- 
road corporation  for  tne  breach  of  an  alleged  executory 
agreement.  There  was  a  demurrer  to  the  complaint  as 
originally  filed,  which  the  court  sustained.  The  plaintiff 
then  filed  two  separate  amendments,  and  a  demurrer  was 
sustained  to  each.  No  other  amendment  being  offered,  judg- 
ment final  was  rendered  against  the  plaintiff,  and  from  that 
judgment  the  present  appeal  is  prosecuted.  The  demurrers 
raise  the  single  question  and  inquiry,  whether  the  complaint 
describes  a  contract  which  the  corporation  had  authority 
to  enter  into.  The  case  going  off  on  demurrer,  we  will  treat 
the  averments  in  the  complaint  as  the  facts  of  the  case. 

The  railroad  company  was  incorporated  under  the 
general  law  of  the  State^-^Code  of  1886,  §§  1573  et  seq. 
The  corporation,  through  its  proper  contracting  officer, 
entered  into  a  written  contract  with  the  plaintiff,  Dy  which 
it  employed  him  to  do  the  grading  for  a  branch,  or  spur- 
tracls:,  propose  to  be  constructed.  He  entered  upon  the 
service,  incurred  heavy  expense  in  preparing  for  it,  did  a 
part  of  the  work,  and  was  then  dischargea  and  not  permitted 
to  complete  the  job.  He  was  ready  and  willing,  and  offered 
to  comply  with  his  contract.  The  damages  claimed  are  the 
loss  he  alleges  he  suffered  in  being  denied  the  privilege  of 
finishing  his  agreed  undertaking.  He  avers  he  could  nave 
realized  the  profits  he  specifies,  if  permitted  to  finish  the 
grading. 

The  complaint,  as  originally  filed,  describes  the  track,  the 
grading  of  which  plaintiff  avers  he  was  employed  to  do,  in 
the  following  language  :  "A  certain  branch  line  near  its 
siding  at  Henry  Ellen  Station  on  its  main  line,  to  connect 
said  main  line  with  the  Henry  Ellen  Coal  Company's  slope 
number  one,  a  distance  of  about  three-fourths  of  one  mile." 
In  the  first  amendment,  the  description  is  in  the  following 
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terms,  omitting  the  clause  included  in  the  brackets  ;  and  the 
second  amendment  consisted  in  the  insertion  of  the  brack- 
eted clauses :  "Spur-track  or  switch  near  its  siding  at 
Henry  Ellen  Station  on  its  main  line,  to  connect  said 
main  line  with  the  Henry  Ellen  Coal  Company's  slope 
number  one — a  distance  of  about  three  fourths  of  a  mile 
[for  the  purpose  of  obtaining  coal  from  said  mines,  both  to 
use  it  as  fuel  in  its  own  engines,  and  for  the  purpose  of 
carrying  it  as  freight  over  its  main  line],  and  that  the  said 
defendant  possessed  the  power  and  authority  to  make  and 
enter  into  such  contract." 

It  may  be  stated  as  an  axiomatic  truth,  that  authority  to 
do  a  particular  thing  carries  with  it  the  authority  for  em- 
ploying the  necessary  means,  and  of  doing  every  thing  that 
18  necessary  and  proper  for  the  doing  of  the  thing,  or  the 
completion  of  the  enterprise.  The  central  purpose  of  the 
projectors  of  a  railroad  is  to  construct,  between  ttrminx, 
a  continuous  line  of  railroad  track,  for  purposes  of  travel 
and  transportation.  But  this  purpose  could  not  be  made 
effective,  if  the  projectors  were  denied  all  right  to  employ 
incidental  and  auxiliary  agencies.  Speaking  of  the  charter 
of  a  railroad  corporation,  an  able  judge  said :  "This 
grant  of  power  unquestionably  carries  with  it  the  right  to 
construct  turn-outs,  sidings,  stations  and  engine-houses, 
and  all  works  and  appendages  usual  in  the  conveniei^t  ope- 
ration of  a  railroad.  A  railroad  without  switches,  sidings, 
turn-outs,  and  buildings  for  fuel,  water,  engines,  stations, 
Ac,  would  be  useless  in  a  great  measure.  They  are  essential 
to  the  operation  of  a  road,  and  to  the  transportation  of 
freight  and  passengers  with  security  and  dispatch." — Phih. 
W.  and  Bolt  R.  Co.  v.  Williams,  54  Penn.  St.  103. 

The  appliances  enumerated  in  the  foregoing  extract  are 
those,  and  those  only,  which  are  necessary  to  the  successful 
operation  of  a  railroad  as  a  line  of  travel  or  transportation. 
It  is  not  supposed  they  include  branch  or  spur-tracks  proper, 
which  are  mere  feeders  of  the  main  track,  constructed  for 
the  purpose  of  increasing  the  business  of  the  road,  or  for 
the  convenience  of  an  outside  enterprise.  These,  not  being 
necessary  to  the  operation  of  the  railroad,  but  resorted  to 
as  a  means  of  increasing  the  emoluments  of  the  adventure, 
stand  on  a  different  principle ;  and  the  power  of  the  road  to 
construct  them  as  a  mere  incident  to  its  granted  powers  has 
given  rise  to  much  and  varied  judicial  determination.  We 
cite  many  authorities  bearing  on  this  question,  but  we  do 
not  consider  it  necessary  to  express  an  opinion  on  the  naked 
inquiry,  when  unaffected  by  statutory  enactment. — BalL  <t 
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H.  dp  Gr.  Turnpike  Co,  v.  Union  Railroad  Co.y  35  "MLd.  224 ; 
Matter  of  R.  K  dt  i.  i?.  R,  Co,,  110  N.  Y.  119;  Shott  v.  Ger- 
man Coal  Co,,  118  111.  427;  Rensalear  &  S.  R.  R.  Co.  v.  Da- 
vis, 43  N.  Y.  137;  So,  Chicago  R,  Co.  v.  Dix,  17  Am.  &  Eng. 
R  R  Cases,  157;  Mor,  &  Essex  R,  R,  Co.  v.  Cen.  R.  R,  of 
N.  J,,  12  Vroom,  205;  Ohio  &  E,  III  R,  R.  Co.  v.  WiUse, 
24  Amer.  &  Eng.  E.  K.  Cases,  261 ;  P.,  W.  d  K,  R.  Co.  v. 
B.  Iron  Works,  36  Amer.  &  Eng.  R.  R,  Cases,  531,  and  note ; 
12  Am.  &  Eng.  Encyc.  of  Law,  942  et  sea,,  and  notes;  Works 
V.  Junction  R,,  5  ItfcL.  425 ;  Conn.  L.  Ins.  Co.  v.  C.  C.  dc  C, 
R,  Co,,  41  Barb.  9 ;  Getz'  Appeal,  3  Amer.  &  Eng.  R  R  Cases, 
186;  McAlxyy  v,  P,  &  C.  R,  Co,,  20  Amer.  &  Eng.  R.  Cases, 
314  See,  also,  Greene's  Brice's  Ultra  Vires,  715,  et  seq.; 
Ala,  G,  L.  Ins,  Co.  v,  Cen,  A,  (t  M,  Asso.,  54  Ala.  73 ;  City 
Council  V.  Hughes,  55  Ala.  201 ;  Wilks  v.  Geo.  Pa.  Railroad 
Co.,  79  Ala.  180 ;  Chewada  Lime  Works  v.  Dismukes,  87  Ala. 
344;  Dwlley  v.  Collier,  lb.  431. 

We  have  a  statute  bearing  on  this  question,  approved  De- 
cember 12,  1882.— Sess.  Acts,  21 ;  Code  of  1886,  §§  1587-8. 
Its  provisions  are  as  follows  :  §  1587.  "A  corporation  now 
existing,  or  which  may  hereafter  be  organized,  for  the  build- 
ing, constructing  and  operating  of  a  railroad,  has  authority, 
for  the  purpose  of  extending  its  line,  or  forming  a  connection, 
to  acquire,  hold  and  operate  a  railroad  without  the  State ; 
or,  within  the  State,  may  extend  its  road,  or  maj  build,  con- 
struct and  operate  branch  roads  from  any  point  or  points 
on  its  line."  §  1588.  "Such  purchase,  extension,  or  con- 
struction of  such  branch  roads,  must  be  made  by  resolution 
of  the  board  of  directors,  which  must  be  submitted  to  a 
board  of  stockholders  called  for  the  purpose  of  its  consid- 
eration ;  .  .  and  at  such  meeting  must  be  approved  by  a 
vote  of  a  majority  in  value  of  the  stockholders. ' 

If  the  demurrer  was  sustained  on  the  idea  that  the  com- 

Elaint  failed  to  aver  that  the  construction  of  the  branch  road 
ad  been  ordered  first  by  a  resolution  of  the  board  of  direct- 
ore,  and  then  by  a  majority  in  value  of  the  stockholders, 
this  was  an  error.  That  pre-requisite,  if  omitted,  was  defen- 
sive matter.  "Acts  done  by  the  corporation,  which  pre- 
suppose the  existence  of  other  acts  to  make  them  legally 
operative,  are  presumptive  proofs  of  the  latter." — Bank  v. 
Dandridge,  12  Wheat.  70,  quoted  in  Thorington  v.  Gould, 
59  Ala.  461,  467.  See,  also,  Ala.  G.  L.  Ins.  Co.  v.  Cen.  A.  dt 
M.  Asso.,  54  Ala.  73 ;  Bovltvare  v.  Davis,  90  Ala.  207 ;  3  Brick. 
Dig.  161,  §§  83,  85,  86. 

We  said  above  that  we  do  not  express  any  opinion  on  the 
naked  inquiry,  unaffected  by  statute,  whether  a  railroad 
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corporation  has  authority  to  construct  what  may  be  called 
a  branch  road  as  an  incident  to  its  corporate  powers.  How- 
ever that  (]^ue8tion  may  stand  on  general  principles,  our 
statute  copied  above  has  prescribed  the  terms  and  condi- 
tions of  exercising  such  power  in  this  State.  The  statute 
covers  the  whole  ground,  and  is  not  simply  an  enabling 
statute.  It  interdicts  the  exercise  of  such  power,  in  any 
other  manner  than  on  the  terms  therein  prescribed.  Not  by 
positive  assertion,  but  by  necessary  implication.  "When  a 
statute  limits  a  thing  to  be  done  in  a  particular  manner,  it 
includes  in  itself  a  negative ;  and  the  negative  is  that  it 
shall  not  be  done  otherwise.  The  limitation  exists  when- 
ever the  statute  prescribes  the  particular  maimer  in  which 
the  thing  must  be  done." — BkMey  v,  Keeiian,  60  Ala.  293, 
and  authorities  cited. 

The  complaint,  alike  before  and  after  amendment,  sets 
forth  prima  facie,  a  good  cause  of  action,  and  the  demurrer 
to  it  ought  to  have  been  overruled. 

Beversed  and  remanded. 

Walker,  J.  concurs  in  the  conclusion  reached,  but  not  in 
all  the  positions  taken. 


Behr  v.  Gerson. 

StatuUyry  Delinue  for  Furniture. 

1.  Outstanding  titUf  as  against  prior  po'^session  of  plaintiff. ^In  detinue, 
or  the  corresponding  statutory  action  for  the  recovery  of  personal 
property  in  specie  (Code,  §^  2717-20),  the  plaintiff  may  recover  on 
proof  of  prior  possession,  unless  the  defendant  shows  a  better  out- 
standing title,  and  connects  himself  with  it. 

2.  Affidavit  to  plea  of  outstanding  title ^  and  no'ire  to  claimant. — A  de- 
fendant in  detinue,  or  the  corresponding  statutory  action,  not  claim- 
ing title  in  himself,  may  set  up  an  outstanding  title  in  a  third  person, 
with  which  he  connects  himself,  without  making  affidavit  and  pray- 
ing that  such  person  be  brought  in  to  defend  his  claim  (Code,  $  2611) ; 
the  statute  being  intended  for  his  benefit,  and  his  failure  to  avail 
himself  of  it  only  leaving  the  relative  rights  and  liabilities  of  him- 
self and  the  adverse  claimant  unaffectod  by  it. 

3.  When  action  lies;  as  between  hoarder  and  landlord, — An  action  of 
detinue  lies  only  against  a  person  who  is  in  the  possession  of  the 
property  at  the  commencement  of  the  suit;  and  when  it  appears 
that  the  plaintiff,  having  married  the  defendant's  daughter,  went 
with  his  wife  to  board  with  her  father's  family,  carrying  with  them 
numerous  articles  of  household  furniture,  some  of  which  were  used 

Vol.  85. 
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by  him  and  his  wife  exclusively,  while  the  rest  was  placed  by  them 
in  different  parts  of  the  house,  and  used  by  the  family  indiscrim- 
inntely ;  and  further,  that  on  a  separation  between  him  and  his  wife, 
he  quit  the  house,  leaving  his  wife  there  with  the  furniture,  in  use 
a^  before;  /<W</,  (1)  that  the  defendant  did  not  have  such  possession 
as  would  support  an  action  of  detinue  against  him ;  (2)  that  if  his 
possession  would  support  the  action  against  him,  he  might  defend 
on  the  claim  of  ownership  by  the  plaintiff's  wife. 

4.  A*$iginn  nt  vf  policy  of  innuravce,  or  interest  in  insured  property. 
Ad  assignment  indorsed  on  a  policy  of  insurance  of  furniture,  by  the 
husband  to  his  wife,  in  these  words.  "The  interest  of  M.  B.,  as  owner 
of  the  property  covered  by  this  policy,  is  hereby  assigned  to  Bertha 
B.,  subject  to  the  consent  of  the  company,*'  transfers  to  the  wife  the 
ownership  of  the  property  insured. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

This  action  was  brought  by  Moses  Behr  against  M.  L. 
Gerson  and  B.  Gerson,  to  recover  numerous  articles  of 
household  furniture,  particularly  described  in  the  complaint; 
and  was  commenced  on  the  6th  September,  1890.  The  de- 
fendants pleaded,  jointly  and  severally,  (1)  ncm  detinet;  (2) 
that  they  were  not,  at  the  commencement  of  the  suit,  or  at 
any  prior  time,  in  possession  of  any  of  the  property  sued 
for,  nor  had  or  exercised  any  control  whatever  over  it ;  (3) 
that  plaintijQf  and  his  wife  (Bertha  Behr),  some  time  prior  to 
the  commencement  of  the  suit,  came  to  the  house  of  said 
M.  L.  Gerson  to  board,  and  brought  with  them  the  several 
articles  of  furniture  now  sued  for,  the  greater  part  of  which 
was  placed  in  the  room  occupied  by  them,  and  the  residue  in 
other  parts  of  the  house ;  that  plaintij0F  continued  to  live  in 
the  house  with  his  wife  until  a  short  time  before  the 
commencement  of  this  suit,  when  he  left  the  house  and 
his  wife,  who  continued  to  remain  there  until  after  the 
commencement  of  this  suit,  and  claimed  the  furniture  as 
her  propertv,  and  that  defendants  never  had  any  possession 
or  control  of  any  part  of  said  property,  but  the  same  was  under 
the  cx)ntrol  of  said  Bertha,  and  was  claimed  by  her  as  her 
property.  A  fourth  plea  was  afterwards  filed,  wnich  alleged 
that  the  articles  sued  for  were  not  the  property  of  the  plain- 
tiff, but  belonged  to  the  said  Bertha  Behr,  who,  at  the  com- 
mencement of  the  suit,  and  for  some  time  prior  thereto,  was 
boarding  at  said  Gerson' s  house  and  occupying  rooms  there  ; 
that  the  greater  part  of  the  furniture  was  m  the  room  occu- 
pied by  her,  and  the  other  portions  were  in  different  places 
about  the  house,  where  they  had  been  placed  with  her 
consent,  and  were  subject  to  her  control,  and  that  neither  of 
the  defendants  had  otherwise  any  possession  of  the  articles 
sued  for. 
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The  plaintifiF  demurred  to  the  3d  and  4th  pleas,  assigning 
as  grounds  of  demurrer  to  each,  (1)  that  it  attempts  to  set  up 
title  to  the  property  in  Mrs.  Bertha  Behr,  but  does  not  con- 
nect the  defendants,  or  either  of  them,  with  her  title ;  (2) 
that  it  attempts  to  set  up  a  title  or  claim  to  the  property  in 
a  third  person,  and  does  not  pray  for  notice  to  that  person 
to  come  in  and  defend ;  and  (3)  that  it  sets  up  a  title  or 
claim  to  the  property  by  a  third  person,  "but  is  not  accom- 
panied by  an  affidavit  of  its  truth,  and  no  notice  is  asked  to 
De  served  on  the  alleged  claimant  to  come  in  and  defend." 
The  court  overruled  the  demurrers,  and  issue  was  joined  on 
all  the  pleas. 

The  evidence  adduced  on  the  trial  showed,  in  substance, 
that  the  plaintiff  married  the  daughter  of  said  M.  L.  Gter- 
son,  and  went  with  his  wife  to  board  at  her  father's  house, 
carrying  with  them  the  furniture  here  sued  for,  which  plain- 
tiff nad  bought  some  time  previously ;  that  most  of  the 
furniture  was  placed  in  the  room  occupied  by  them,  and  the 
other  portions  in  other  parts  of  the  house ;  that  plaintiff 
and  his  wife  afterwards  separated,  and  he  quit  the  house, 
while  his  wife  remained,  and  the  furniture  was  used  as 
before  ;  that  plaintiff,  a  few  days  before  the  commencement 
of  this  suit,  made  a  written  demand  on  defendants  for  the 
furniture,  to  which  they  replied,  "We  have  nothing  in  our 
possession  belonging  to  Moses  Behr ;"  and  that  plaintiff  had 
taken  out  a  policy  of  insurance  on  the  furniture  before  it 
was  carried  to  Gerson's  house,  which  policy  he  transferred 
to  his  wife  by  written  indorsement  dated  October  3d,  1888. 
The  indorsement  is  copied  in  the  opinion,  but  the  policy 
itself  is  not  set  out  in  the  record.  It  appeared  that  a  bed- 
lounge,  one  of  the  articles  sued  for,  was  bought  by  the  plain- 
tiff after  the  assignment  indorsed  on  the  poUcy.  The  plain- 
tiff testified  "that  the  property  belonged  to  him,  and  that 
he  had  never  given  or  sold  it  to  his  wife."  The  defendants 
testified  that  the  property  was  left  in  M.  L.  Gerson's  house, 
under  the  circumstances  above  stated ;  that  neither  of  them 
claimed  any  part  of  it,  but  they  had  used  the  articles  which 
were  not  in  Mrs.  Behr's  room,  with  her  consent,  she  claim- 
ing to  own  all  of  it. 

The  plaintiff  asked  the  court  to  instruct  the  jury,  (1)  that 
the  written  indorsement  on  the  policy  of  insurance  did  not 
convey  to  Mrs.  Bertha  Behr  the  legal  title  to  the  property 
insured,  but  was  only  an  assignment  of  the  policy  itself ; 
(2)  that  the  policy  "did  not  cover  the  china  and  cutlery," 
and  therefore  they  did  not  pass  by  the  assignment  The 
court  refused  each  of  these  charges,  and  the  plaintiff  ex* 
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cepted  ;  and  he  also  excepted  to  a  charge  given  on  request 
of  the  defendants,  "that  tne  jury,  if  they  believed  the  evi- 
dence, must  find  for  the  defendants,  for  all  articles  sued  for 
except  the  lounge." 

The  rulings  on  the  pleadings,  the  charge  given,  and  the 
refusal  of  the  charges  asked,  are  assigned  as  error. 

LoMAX  &  Tyson,  for  appellant. 

Tompkins  &  Troy,  contra. 

COLEMAN,  J. — The  demurrer  to  the  pleas  raises  two 
propositions  :  1st,  that  a  defendant  in  an  action  of  detinue 
can  not  set  up  the  title  of  a  third  person  to  defeat  a  recovery 
in  detinue,  without  connecting  himself  with  it ;  and,  2d,  that 
if  the  defendant  undertakes  to  set  up  a  title  in  a  third  per- 
son, he  must  make  affidavit,  and  pray  that  notice  to  such 
person  be  issued,  to  come  in  and  defend.  Where  the  plain- 
tiff can  not  show  an  actual  prior  possession,  he  must  show 
a  legal  title,  to  authorize  a  recovery  in  detinue ;  but  prior 
possession  is  sufficient,  unless  the  defendant  shows  a  better 
outstanding  title  with  which  he  connects  himsef. — Joiies  v, 
Anderson,  76  Ala.  427;  Hiuidleston  v,  Huey,  73  Ala.  215; 
Jackson  v.  Rutherford^  73  Ala.  155 ;  Hall  v.  Chapman, 
35  Ala.  559. 

The  second  proposition  involved  in  the  demurrer  to  the 
pleas  is  not  sustained  by  section  2611  of  the  Code,  cited  in 
support  of  it.  This  section,  which  provides  that  a  defend- 
ant, when  sued  in  detinue,  may  make  affidavit  that  the  prop- 
erty sued  for  is  claimed  by  a  third  person,  and  pray  for  an 
order  that  such  person  come  in  to  defend,  was  never  intended 
to  defeat  the  common-law  right  of  a  defendant  to  set  up  an 
outstanding  superior  title  to  plaintifif's,  with  which  he  con- 
nects himself.  If  the  defendant  fails  to  avail  himself  of  the 
benefit  provided  for  him  in  section  2611,  his  liability  to  his 
bailor,  or  as  the  case  may  be,  remains  as  it  was  without  the 
statute. — Powell  v,  Ledyard,  76  Ala.  423. 

The  demurrer  goes  to  the  whole  of  pleas  3  and  4.  An 
examination  of  these  pleas  shows  that  they  set  up  a  state 
of  facts  which,  if  true,  furnish  a  complete  defense  to  the 
action,  without  reference  to  the  defense  of  an  outstanding 
title  in  a  third  person.  The  pleas  distinctly  aver  that  the 
defendants  were  not  in  possession  of,  and  exercised  no  con- 
trol over  the  property  sued  for,  at  the  time  of  the  commence- 
ment of  the  suit.  This  is.  the  same  defense  set  up  in  plea 
No.  2,  upon  which  issue  was  joined.    No  other  objection 
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than  that  specifically  pointed  out  by  the  demurrer  can  be 
considered  by  the  court. — Eads  v.  Murphy,  52  Ala.  524;  lb. 
107 ;  Sledge  v.  Stoift,  53  Ala.  110 ;  Code,  §  2690.  That  deti- 
nue can  be  maintained  only  against  a  defendant  in  posses- 
sion, is  abundantly  supported  by  authority — Graham  v.  My- 
ers,  74  Ala.  434;  Light  foot  v.  Jordan,  63  Ala.  224;  Henderson 
V,  Felts,  58  Ala.  590;  Maier  v,  Hampton,  37  Ala.  342. 

It  was  not  controverted  that  plaintiff  at  one  time  owned 
the  property.  The  evidence  shows  that  plaintiff  and  his 
wife,  who  was  a  daughter  of  the  defendant,  M.  L.  Gerson, 
carried  the  property  with  them  to  defendant's  house ;  that 
they  boarded  for  a  time  with  the  defendants,  using  such  of 
the  property  themselves  in  their  own  room  as  they  saw 
proper  for  their  own  comfort,  and  a  part  of  it  was  placed  in 
different  parts  of  the  house  for  the  use  and  convenience  of 
themselves  and  the  family  generally,  except  the  blankets, 
and  crockery  and  cutlery.  The  crockery  and  cutlery  seem 
to  have  been  stored  away  in  a  china-closet,  and  neither  these 
nor  the  blankets  were  ever  in  use  by  the  defendants.  The 
defendants'  evidence  was  to  the  effect  that  they  set  up  no 
claim  to  the  property,  nor  exercised  any  control  of  it,  nor 
held  possession  of  it  further  than  as  shown  by  the  foUowmg 
facts  :  that  plaintiff  and  his  wife  carried  the  property  with 
them  to  the  house  of  defendant,  and  placed  it  in  the  house 
where  and  as  they  saw  proper ;  that  the  wife  of  the  plaintiff 
claimed  it,  and  controlled  it  as  her  property,  and  that  it  was 
so  recognized  by  the  defendants.  Such  was  the  condition, 
disposition  and  possession  of  the  property  at  the  time  the 
plaintiff  left  his  wife  at  defendants'  dwelling,  and  when  the 
suit  was  begun  for  the  recovery  of  the  property.  The  plain- 
tiff does  not  testify  that  defendant  had  possession,  further 
than  may  be  inferred  from  the  statement  "that  he  left  the 
property  at  the  house  of  M.  L.  Gerson,  and  that  it  was  in 
use  at  the  house  of  said  M.  L.  Gerson,  and  that  he  left  his 
wife  there."  We  hold  the  law  to  be,  that  when  a  boarder 
carries  property  with  him  to  a  boarding-house,  and  it  is 
recognized  wholly  to  be  the  property  of  the  boarder,  and 
subject  to  his  control  only,  and  no  claim  of  right  or  posses- 
sion is  set  up  to  it  by  the  proprietor  of  the  dwelling,  such 
a  possession  by  him  is  not  that  possession  which  will  sustain 
a  suit  against  him  in  detinue.  We  are  clear  that,  if  the  pos- 
session IS  sufficient  for  this  purpose,  the  proprietor  may  snow 
an  outstanding  title  in  the  boarder's  wife  superior  to  the 
plaintiff's,  if  he  can;  and  this  relation  of  the  parties  is  suf- 
ficient to  authorize  the  defendant  to  connect  his  possession 
with  the  outstanding  title. 
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The  title  of  the  wife  in  the  present  suit  grows  out  of  the 
legal  construction  of  a  written  assigment  made  by  the  hus- 
band, the  plaintiff,  to  the  wife,  on  an  insurance  policy.  It 
reads  as  follows  :  "The  interest  of  M,  Behr,  as  owner  of 
the  property  covered  by  this  policy,  is  hereby  assigned  to 
Bertha  Behr,  subject  to  the  consent  of  the  Commercial 
Union  Assurance  Company,  limited,  of  London.  Oct.  3d, 
1888."  (Signed)  "IT.  JJehrr  The  consent  of  the  company 
to  the  assignment  was  proven.  It  is  contended  bv  plaintiff 
that  these  words  only  assigned  the  interest  of  plaintill* 
in  the  policy  itself,  but  that  the  title  and  ownership  of 
the  goods  remained  in  him.  We  can  not  consent  to  such  a 
construction.  The  words  used  by  the  assignor  do  not  admit 
of  such  a  meaning.  The  "interest  of  M.  Behr,  a^  oiv^ner  of 
the  uraperty,''  is  assigned.  Such  a  construction  as  that  con- 
tenaed  for  requires  the  imputation  to  the  parties  of  an 
attempt  to  do  an  act  against  public  policy ;  that  is,  that  one 
may  own  the  property  itself,  and  another,  without  owning 
any  insurable  interest  in  the  property,  may  own  the  policy 
of  insurance.  Looking  at  the  words  of  assignment  as  they 
are,  disconnected  from  all  other  proof,  we  hold  that  the  own- 
ership of  the  proper^  passed  by  the  written  assignment. 
Commercial  Fire  Ins.  (Jo,  v.  Capital  Citxj  Im.  Co,,  81  Ala.  320; 
Broton  v.  Com.  Fire  Lis.  Co.,  86  Ala.  189 ;  Helnietag  v.  Miller, 
76  Ala.  186. 

The  rulings  of  the  trial  court  are  in  accordance  with  the 
principles  above  declared  as  applicable  to  this  case. 

Affirmed. 


Jones  V.  Jones. 

BiU  in  Equity  for  Divorce  and  Alimony.  « 

1.  Legislative  art  granting  divorce;  c.onalitutlonality  of. — Under  con- 
stitutional provisions  now  of  force,  unlike  those  formerly  existing, 
there  is  no  express  limitation  of  the  power  of  the  General  Assembly 
to  grant  a  divorce  by  legislative  act ;  but  the  provision  which  declares 
that  "no  Jipfcial  or  local  law  shall  be  enacted  for  the  benefit  of  indi- 
viduals or  corporations,  in  cases  which  are  or  can  be  provided  for 
by  a  general  law,  or  where  the  relief  sought  can  be  given  by  any 
court  of  this  State"  (Art.  iv,  §  23),  applies  to  proceedings  for  divorce, 
which  are  regulated  by  the  general  statutes,  and  renders  void  any 
legislative  act  granting  a  divorce  to  a  particular  person,  whether  on 
any  of  the  grounds  specified  in  the  statutes,  or  any  other  ground 
wtutever. 
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2.  Abandonment  of  wife,  ns  ground  of  dirorcf.-^li  a  husband  drives 
his  wife  from  his  house,  refusing  to  let  her  return  for  two  years  or 
more,  she  is  entitled  to  a  divorce  on  the  ground  of  abandonment 
(Code,  ^  2322,  although  his  act  was  provoked  by  exhibitions  of  ill- 
temper  on  her  part,  the  use  of  coarse  and  indelicate  language,  grossly 
offensive  behavior,  or  other  misconduct  not  constituting  a  ground  of 
divorce  in  his  favor. 

3.  A  h'mornf  ttt  wife;  nfjgrnrnting  rovdiirt  on  hrr  part. — When  a  divorce 
is  granted  to  the  wife  on  the  ground  of  abandonment,  she  is  entitled 
to  an  allowance  for  alimony  although  her  own  misconduct  caused  her 
husband  to  put  her  away ;  but,  in  making  the  allowance,  "regard 
being  had  to  all  the  circumstances  of  the  case"  (Code,  §  2333),  the 
court  will  reduce  it  on  account  of  such  misconduct  on  her  part. 

Appeal  from  the  Chancery  Court  of  Fayette. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  14th  April,  1890,  by 
Mrs.  Josephine  E.  Jones,  against  her  husband,  or  late  hus- 
band, W.  W.  Jones,  and  sought  a  divorce  on  the  ground  of 
abandonment,  and  alimony.  The  parties  were  married  in 
December,  1881,  and  lived  together  as  man  and  wife,  accord- 
ing to  the  allegations  of  the  bill,  until  April,  1887,  when  the 
defendant  drove  his  wife  from  his  house.  During  the  ses- 
sion of  the  General  Assembly  of  1888-89,  the  defendant 
})rocuTed  the  passage  of  a  private  statute,  entitled  "An  act 
or  the  relief  of  William  W.  Jones,"  which  was  approved 
Feb.  18th,  1889,  and  in  these  words :  ''Be  if  enacted;'  &a, 
"that  William  W.  Jones,  of  Fayette  county,  be,  and  he  is 
hereby,  released  from  the  bonds  of  matrimony  now  existing 
between  him  and  his  wife,  Josephine  E.  Jones ;  which  divorce 
shall  have  the  same  effect  as  a  divorce  granted  by  a  court  of 
chancery,  and  the  said  Jones  is  permitted  hereby  to  contract 
matrimony  again ;  provided,  that  the  provisions  of  this  act 
shall  not  affect  in  any  manner  the  rights  of  the  said  Josephine 
E.  Jones  in  the  courts  of  this  State  in  the  recovery  of  ali- 
mony in  any  proceedings  in  any  court  of  this  State  for  a 
divorce  from,tne  said  William  W.  Jones." — Sess.  Acts  1888-9, 
p.  390.  The  complainant,  in  her  original  bill,  set  out  this 
statute,  and  recognized  its  validity,  but  claimed  a  divorce 
and  alimony  under  the  terms  of  the  proviso.  The  defend- 
ant, by  demurrer  to  the  bill,  assailed  the  validity  of  the 
proviso,  and  denied  that  the  complainant  was  entitled  to 
alimony  after  a  divorce  had  been  granted  to  him ;  and  in  his 
answer  he  stated  the  facts  which,  as  he  claimed,  caused  him 
to  procure  the  passage  of  said  legislative  act,  and  further 
claimed  that  these  facts  deprived  the  complainant  of  the 
right  to  alimony.  The  chancellor  overruled  the  demurrer 
to  the  bill,  and  held  said  legislative  act  unconstitutional  and 
void ;  and  on  final  hearing  on  pleadings  and  proof,  he  granted 
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a  diTorce  to  the  complainant,  with  leave  to  either  party  to 
marry  again.  He  also  held  that  the  complainant  was  enti- 
tled to  alimony,  and  allowed  her  $220  as  alimony  from  the 
time  of  the  abandoment,  $25  per  month  as  permanent  ali- 
mony, and  $300  as  solicitors'  fees.  Each  part  of  this  decree 
is  assigned  as  error. 

McGuiRE  &  Collier,  John  B.  Sanford,  and  Tompkins  & 
Troy,  for  appellant. — (1.)  The  power  to  grant  divorces  per- 
tains to  the  legislative  department  of  the  Government,  and 
has  been  exercised  by  the  States  generally  when  not  ex- 
presslv  taken  away  by  constitutional  provisions. — 5  Amer. 
Eng.  Encyc.  Law,  746-7 ;  1  Bish.  Marriage  &  Divorce, 
§§  660-86 ;  Sirader  v,  Graftam,  10  How.  U.  S.  82,  93  ;  Green 
V.  Staie,  58  Ala.  190  ;  State  v.  Gibson,  36  Ind.  389;  Sewall  v. 
Sewally  122  Mass.  156 ;  Hovhins  v,  Hopkins,  3  Mass.  158 ; 
Hunt  V,  Hunt,  72  N.  Y.  217 ;  Lamar  v.  State,  3  Heisk. 
Term.  287 ;  Frazer  v.  State,  3  Texas,  263 ;  Cook  v.  Cook, 
56  S.  C.  195  ;  Cooley  on  Const.  Limitations,  132-3  ;  Starr  v, 
Pense,  8  Conn.  541 ;  Wright  v.  Wright,  56  Amer.  Dec.  223 ; 
Cran^'  v.  McGinnis,  19  i/>.'237.  (2.)  The  Constitution  now 
of  force,  unlike  former  ones,  contains  no  express  provision 
limiting  the  legislative  power  in  the  matter  of  divorces,  and 
the  omission  is  suggestive  of  an  intention  to  leave  the 
General  Assembly  untrammelled  in  the  exercise  of  its 
sovereign  power,  leaving  each  case  to  be  determined,  in  the 
legislative  discretion,  on  its  own  peculiar  facts  and  circum- 
stauces ;  and  the  courts  will  not  interfere  with  the  exercise 
of  this  discretion,  recognizing  the  right  of  the  law-making 
department  of  the  Government  to  construe  constitutional 
provisions  in  matters  left  to  its  discretion.  An  examina- 
tion of  the  Session  Acts  shows  that,  at  each  session  of  the 
General  Assembly,  similar  legislative  acts  have  been  passed, 
and  the  disastrous  consequences  which  would  result  from  a 
judicial  declaration  of  their  invalidity  is  addressed  to  the 
serious  consideration  of  the  court.  (3.)  The  legislative 
act  is  not  violative  of  the  constitutional  provision  relative 
to  special  relief  laws,  "in  cases  which  are  or  can  be  pro- 
videcl  for  by  a  general  law,  or  where  the  relief  sought  can 
be  given  by  any  court."  The  act  itself  does  not  show  the 
reasons  for  its  passage,  or  the  facts  on  which  the  General 
Assembly  acted ;  and  the  courts  can  indulge  in  no  pre- 
sumptions or  conjectures  against  the  validity  of  its  action. 
If  the  facts  shown  by  the  evidence  in  this  case  were  the 
facts  which  induced  the  passage  of  the  legistative  act,  it  is 
evident  that  no  cause  of  divorce  existed  under  the  general 
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statutes ;  and  the  question  was  presented  to  the  General 
Assembly,  whether  it  would  amend  the  general  statutes  to 
meet  such  cases,  or  leave  each  case  to  be  determined  on  its 
own  peculiar  facts,  within  legislative  discretion.  Whether 
a  general  statute  would  have  reached  this  particular  case, 
is  at  least  doubtful ;  and  the  General  Assembly  may  have 
purposely  reserved  to  itpelf  the  right  to  pass  on  each  simi- 
lar case  as  it  might  arise,  while  declining,  on  grounds  of 
public  policy,  to  add  to  the  causes  of  divorce  specified  in 
the  general  statutes.  (4.)  Assuming  the  validity  of  the 
legislative  act  of  divorce,  the  complainant  was  without  any 
standing  in  a  court  of  equity.  If  a  divorce  was  thereby 
granted  to  her  husband,  the  marriage  relation  between  them 
was  severed  and  ended,  and  all  rights  acquired  under  it,  or 
dependent  on  it,  ceased:  she  could  not  sue  for  either 
divorce  or  alimony. — 5  Amer.  &  Eng.  Encyc.  Law,  746,  note ; 
Boyki7i  V.  Rains,  '28  Ala.  343  ;  Barlx^r  v.  Soot,  10  Mass.  262; 
15  N.  J.  Eq.  149  ;  36  Iowa,  319 ;  Murray  v.  Murray,  84  Ala. 
366 ;  Kamp  v.  Kamjh  59  N.  T.  212  ;  Cummins  v.  Cummins, 
38  How.  Pr.  200.  (5.)  The  misconduct  of  the  wife,  a* 
alleged  and  proved,  though  it  might  not  be  a  sufficient 
ground  of  divorce,  was  matter  for  consideration  in  the  de- 
termination of  her  claim  to  alimony  ;  and  the  allowance 
made  to  her,  it  is  submitted,  was  excessive  and  unreasonable. 

Arnold  &  Evans,  contra. — (1.)  The  subject  of  divorce  is 
regulated  by  the  general  statutes,  which  specify  the  grounds 
on  which  a  divorce  may  be  granted,  the  mode  of  proceeding, 
&c.  These  provisions  take  the  subject  out  of  the  legislative 
domain,  and  relegate  it  to  the  courts.  The  maxim  applies, 
Expressio  unins  est  exdusio  alterius.  If  the  defendant  had 
legal  ground  for  a  divorce,  the  courts  were  open  to  him  ;  if 
he  had  none,  the  legislative  doors  were  shut  against  him, 
as  well  as  the  doors  of  the  court.  The  frequency  of  divorces 
by  legislative  act,  under  former  constitutional  provisions,  is 
admitted ;  and  this  may  have  been  one  of  the  reasons  why, 
on  grounds  of  public  policy,  the  whole  subject  was  trans- 
ferred to  the  courts.  Incompatibility  of  temper,  personal 
abuse,  conduct  calculated  to  disturo  domestic  tranauillity, 
are  recognized  grounds  of  divorce  in  other  States,  out  are 
not  known  in  Alabama  ;  and  when  they  are  recognized  here, 
it  must  be  by  general  statutory  provisions.  (2.)  If  the 
legislative  act  of  divorce  is  valid,  the  complainants  rights 
are  saved  by  the  proviso. — Cooley's  Const.  Limitations, 
178-80 ;  Stein  v.  Leeper,  78  Ala.  522 ;  Ramagnano  v.  Crook, 
85  Ala.  229.     (2.)    The  right  to  alimony  is  not  matter  of 
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discretion. — Edwards  v.  Edwards^  80  Ala.  98  ;  Jeter  v,  Jeter ^ 
36  Ala.  403;  Ex  parte  King,  27  Ala.  338;  lovctt  v.  Lovett, 
11  Ala.  763.  The  sums  fixed  by  the  chancellor  were  reason- 
able.— King  v.  King,  28  Ala.  315 ;  Lovett  v.  Lovett,  11  Ala. 
770 ;  Jetar  v.  Jeter,  36  Ala.  391. 

WALKER,  J. — This  is  a  suit  by  the  wife  against  her 
husband  for  a  divorce  from  the  bonds  of  matrimony,  and 
for  alimony.  It  is  contended  for  the  appellant  that  all  claim 
to  such  relief  was  barred  by  the  act  of  the  General  Assem- 
bly of  Alabama  releasing  him  from  the  bonds  of  matrimony 
theretofore  existing  between  him  and  the  appellee. — Acts  of 
Ala.  1888  89,  p.  361.  If  that  act  was  valid,  no  divorce  could 
be  decreed  in  this  case,  as  the  bonds  of  matrimony  had 
already  been  dissolved  when  the  bill  was  filed.  The  proviso 
in  the  act  only  covered  a  contingency  which  the  enactment 
itself  rendered  impossible ;  for,  if  the  act  operated  to  divorce 
the  parties,  the  wife  could  not  thereafter  maintain  any  pro- 
ceedings for  a  divorce  from  her  former  husband,  and  the 
proviso  does  not  purport  to  save  her  rights  to  alimony,  ex- 
cept in  proceedings  by  her  for  a  divorce.  If  the  act  had 
"the  same  effect  as  a  divorce  granted  by  a  court  of  chancery," 
an  end  was  thereby  put  to  the  relation  of  marriage,  and,  as 
a  consequence,  so  far  as  the  husband  was  concerned,  the 
divorce  having  been  granted  in  his  favor,  all  duties  and  ob- 
ligations necessarily  dependent  upon  the  continuance  of  that 
relation  immediately  ceased. — Harrison  v,  Harrison,  20  Ala. 
449;  Bo7jHn  v.  Bains,  28  Ala.  343. 

Before  the  power  of  granting  divorces  from  the  bonds  of 
matrimony  was  confided  to  the  courts  in  England,  Parlia- 
ment assumed  and  exercised  the  right  of  passing  special 
acts  dissolving  the  bonds  of  marriage.  Many  of  the  State 
legislatures  in  this  country  have  passed  special  acts  of 
divorce,  the  validity  of  which  has  been  sustained  when  not 
rendered  invalid  by  the  operation  of  constitutional  prohibi- 
tions. The  courts  have  generally  recognized  the  right  of  the 
State  legislatures,  when  not  restrained  by  the  constitutional 
limitations,  to  exercise  the  same  power  over  the  subject  as 
was  possessed  by  the  English  Parliament.  And  the  enact- 
ment of  general  laws  conferring  upon  the  courts  also  au- 
thority U)  grant  divorces  in  certain  enumerated  cases  has 
not  usually  been  regarded  as  having  the  effect  of  abridging 
the  plenary  power  of  the  legislature  to  dissolve  the  bonds 
of  matrimony  by  special  acts,  either  in  the  same  or  in  other 
classes  of  cases. — 1  Bishop  on  Marriage  and  Divorce,  6th  ed., 
§§  660  to  695  ;  Cooley  on  Constitutional  Limitations,  6th  ed., 


Digitized  by 


Google 


448  SUPEEME  COUKT  [Dec.  Term, 

[Jones  V.  Jones.] 

128  to  132 ;  5  Amer.  &  Eng.  Encyc.  of  Law,  747 ;  Maynard 
V.  mn,  125  U.  S.  190 ;  Starr  v.  Pease,  8  Conn.  541 ;  Wright 
V.  Wright,  2  Md.  429. 

The  power  to  grant  divorces  by  special  acts  is  somewhat 
anomalous  as  a  legislative  function.  It  has  been  conceded, 
rather  because  it  had  been  too  long  assumed  and  acted  on 
to  be  denied,  than  because  on  principle  it  could  be  regarded 
as  properly  within  the  legitimate  sphere  of  legislative  ac- 
tion. Kent  says  :  "The  question  of  divorce  involves  inves- 
tigations which  are  properly  of  a  judicial  nature,  and  the 
jurisdiction  over  divorces  ought  to  be  confined  exclusively 
to  the  judicial  tribunals,  under  limitations  to  be  prescribed 
by  law."— 2  Kent's  Con.  106.  Cooley  says  :  "But  it  is  safe 
to  say,  that  the  general  sentiment  in  the  legal  profession  is 
against  the  rightfulness  of  special  legislative  divorces ;  and 
it  is  believed  that,  if  the  question  could  originally  have  been 
considered  by  the  courts,  unembarrassed  by  any  considera- 
tions of  long  acquiescence,  and  of  the  serious  consequences 
which  must  result  from  affirming  their  unlawfulness,  after 
so  many  had  been  granted  and  new  relations  formed,  it  is 
highly  probable  that  these  enactments  would  have  been  held 
to  be  usurpations  of  judicial  authority,  and  we  should  have 
been  spared  the  necessity  for  the  special  constitutional  pro- 
visions which  have  since  been  introduced." — Cooley  oji  Con. 
Lim.,  6th  ed.,  132. 

In  each  of  the  former  Constitutions  of  this  State  there 
was  a  provision  prohibiting  the  granting  of  divorces  except 
in  cases  provided  for  by  law,  by  suit  in  chancery.  The  Con- 
stitution of  1819  further  provided,  that  "no  decree  for  such 
divorce  shall  have  effect,  until  the  same  shall  be  sanctioned 
by  two  thirds  of  both  houses  of  the  Greneral  Assembly." 
Constitution  of  1819,  Art.  VI,  §  13.  The  corresponding  sec- 
tion of  the  Constitution  of  1861  was  in  these  words  :  "Di- 
vorces from  the  bonds  of  matrimony  shall  not  be  granted, 
but  in  cases  provided  for  by  law,  by  suit  in  chancery.  But 
decrees  for  divorce  shall  be  final,  unless  appealed  from  within 
three  months  from  the  date  of  the  enrollment  thereof." 
Constitution  of  1861,  Art.  VI,  §  13.  The  substance  of  this 
provision  was  carried  forward  into  the  Constitutions  of  1865 
and  1868  respectively.  -Constitution  of  1865,  Art.  IV,  §  30; 
Constitution  of  1868,  Art.  IV,  §  30.  The  existence  of  these 
express  constitutional  restraints  may  be  regarded  as  imply- 
ing a  recognition  of  the  power  of  the  legislature  to  grant 
divorces  in  special  cases,  unless  the  exercise  of  such  power 
is  prohibited  by  the  Constitution. 

The  present  Constitution  of  the  State  contains  no  express 
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provision  on  the  subject  of  divorce.     It,  however,  prescribes 
general  restraints  upon  the  power  of  the  legislature  which 
were  not  found  in  the  former  Constitutions.     The  question 
to  be  considered  is,  whether  the  omission  of  a  special  pro- 
vision against  granting  divorces  except  in  judicial  proceed- 
ings left  the  legislature  free  to  exercise  an  original  plenary 
power  over  the  subject,  and  to  grant  divorces  by  enactments 
for  special  cases.     It  is  clear  that  such  special  legislation 
for  individual  cases  is  not  in  harmonv  with  the  policy  of 
preserving  an  equality  of  all  persons  before  the  law,  without 
lavors  to  some  and  discriminations  against  others  under  simi- 
lar circumstances.     The  subjects  of  marriage  and  divorce  are 
regulated  by  the  general  laws  of  the  State,  statutory  and  com- 
mon.   These  general  laws  fixed  the  rights,  duties  and  ob- 
ligations of  the  parties  to  the  marriage  relation*     They  also 
provide  for  the  dissolution  of  that  relation  in  certain  con- 
tingencies, and  prescribe  the  causes  which  authorize  such 
dissolution,  the  kind  and  measure  of  relief  to  be  granted, 
and  the  mode  of  proceeding  to  secure  it     If  a  husband  or 
a  wife,  who  is   not   entitled   under  the   general   law  to  be 
relieved  of  the  duties  and  obligations  of  the  marriage  rela- 
tion, may  be  freed  threfrom  by  a  special  act  of  the  legisla- 
ture for  his  or  her  relief,  the  result  is  to  dispense  with  the 
general  law  for  the  benefit  of  an  individual.     Even  if  the 
circumstances  are  such  that  the  same  relief  could  be  assured 
by  proceedings  under  the  general  law,  the  granting  of  the 
relief  by  a  special  act  of  the  legislature  is  equally  an  ex- 
emption from  the  operation  of  a  general  law,  as  the  neces- 
sity of  having  recourse   to   the   remedies  which  others  in 
similar  circumstances  must  pursue  is  dispensed  with.     Such 
legislation  singles  out  an  individual  for  special  indulgence, 
and  exempts  him  from  obedience  to  the  general  rules  which 
others  must  confrom  to.     Several  provisions  of  the  present 
Constitution  of  the  State  indicate  a  purpose  to  confine  the 
legislature,  as  far  as  practicable,  to  the  enactment  of  general 
laws  applicable  alike  to  all  persons  under  similar  circum- 
stances.    It  is  made  the  duty  of  the  General  Assembly  to 
"pass  general  laws,  under  which  local  and  private  interests 
shall  be  provided  for  and  protected." — Constitution  of  Ala., 
Art  IV,  I  25.     It  is  also  provided,  that  "no  special  or  local 
law  shall  be  enacted  for  the  benefit  of  individuals  or  corpo- 
rations, in  cases  which  are  or  can  be  provided  for  by  a  gen- 
eral law,  or  where  the  relief  sought  can  be  given  by  any 
court  of  this  State ;  nor  shall  the  operation  of  any  general 
law  be  suspended  by  the  General  Assembly  for  the  benefit 
of  any  individual,  corporation,  or  association." — lb.  Art.  IV. 
29 
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§  23.  The  legislature  owes  equal  obedience  to  each  of  the 
clauses  of  this  section  of  the  Constitution ;  but  such  obedi- 
ence can  not  be  eflfectually  enforced  by  the  courts  in  the  one 
case  as  in  the  other.  There  is  a  marked  difference  between 
the  two  clauses.  This  court  has  held  that,  under  the  first 
clause,  a  discretion  is  necessarily  left  to  the  legislature  to 
determine  whether  the  particular  object  or  want  "can  be 
provided  for  by  a  general  law ;"  and  that  the  exercise  of 
such  discretion  can  not  be  revised  by  the  courts. — Clarke  v. 
Jack,  60  Ala.  271.  No  such  construction  can  be  put  upon 
the  language  of  the  second  clause  of  the  section.  That  is  a 
positive,  unconditional  limitation  of  the  power  of  the  Gen- 
eral Assembly.  It  can  not  suspend  the  operation  of  any 
general  law,  for  the  benefit  of  any  individual,  corporation  or 
association.  Within  the  range  of  this  prohibition  there  is 
no  room  for  the  exercise  of  any  discretion  by  the  legislature, 
or  by  the  courts.  It  is  not  necessary  for  the  purposes  of 
this  case  to  define  the  scope  of  this  provision.  Clearly,  it 
has  the  effect  of  leaving  the  legislature  without  the  power 
to  pass  a  special  act  relieving  an  individual  of  any  liability 
or  obligation  which  a  general  law  imposes  upon  him  in  favor 
of  another,  or  exempting  him  from  tne  operation  of  the  rem- 
edies afforded  by  the  general  law  for  the  enforcement  of  such 
liability  or  obligation,  or  giving  him  a  right  or  remedy  against 
another  to  which  he  is  not  entitled  under  the  general  law. 
We  need  not  decide  whether  this  provision  would  render 
invalid  an  act  merely  conferring  upon  an  individual,  corpo- 
ration or  association  a  privilege  involving  no  interference 
with  the  rights  of  others  under  the  general  law,  or  removing 
disabilities,  or  granting  such  relief  as  could  not  operate  as 
an  infringement  of  any  rights  or  remedies  to  which  others 
are  entitled  under  the  general  law. — McKeiizie  v,  Gorman, 
68  Ala.  442.  It  is  sufficient  for  the  purposes  of  this  case  to 
hold  that  the  provision  is  effectual  to  render  invalid  a8j>ecial 
act  of  the  legislature  for  the  relief  of  an  individual,  which 
would  necessarily  operate  to  absolve  him  from  the  duties 
and  obligations  which  the  general  law  imposes. upon  him 
as  a  husband,  to  suspend  in  his  favor  the  general 
law  which  others,  similarly  situated,  must  conform  to 
in  order  to  obtain  relief  from  the  bonds  of  matrimony. 
The  special  act  relied  on  by  the  appellant  was  unconstitu- 
tional, and  presents  no  obstacle  to  the  relief  sought  by  the 
appellee,  if  she  is  entitled  to  relief  under  the  general 
law. — Darling  v,  Rogers^  7  Kan.  592 ;  Simonds  v.  Simomky 
103  Mass.  572. 

More  than  two  years  before  the  bill  was  filed,  the  appel- 
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lant  required  the  appellee  to  leave  his  house.  They  have 
not  lived  together  since.  The  husband  has  not  provided 
for  the  wife  s  support,  and  has  not  consented  to  her  return 
to  his  house.  These  facts  are  not  disputed.  They  show  a 
"voluntary  abandonment"  of  the  wife  by  the  husband, 
within  the  meaning  of  sub-division  3  of  section  2322  of  the 
Code.  A  husband  may  as  effectually  abandon  his  wife  by 
putting  her  away  from  him  and  denying  her  the  privilege  of 
dwelling  with  him,  as  by  going  off  himself  from  their 
former  residence,  leaving  her  there,  and  not  permitting  her 
to  live  with  him. — Morris  v.  Morris,  20  Ala.  168 ;  Hamerry 
V.  Haiiberry,  29  Ala.  719  ;  Kimey  v.  Kinsey,  37  Ala.  393 ; 
2  Am.  &  Eng.  Encyc.  of  Law,  803.  It  is  not  contended  that 
the  husband  is  entitled  to  a  divorce  from  the  wife  on  any  of 
the  grounds  prescribed  by  the  statute.  Nothing  short  of 
the  existence  of  a  ground  of  divorce  in  favor  of  the  husband 
against  the  wife  can  defeat  the  right  of  the  wife  to  a  divorce 
from  her  husband  because  of  his  abandonment  of  her  with- 
out her  consent,  for  the  period  and  in  the  manner  fixed  by 
the  statute.  The  proof  against  the  wife  in  this  case,  if 
believed,  shows  no  more  than  that  she  was  guilty  of  grossly 
offensive  behavior  in  her  husband's  presence  on  one  occasion; 
that  at  times  she  used  coarse  and  indelicate  language ;  that 
once  when  her  husband's  young  daughter  by  a  former  mar- 
riage was  standing  near  the  fire-place,  she  stirred  up  the 
fire,  so  that  the  fiame  caught  the  clothing  of  the  child,  and 
she  ^ave  no  assistance  in  the  rescue ;  and  that  she  wrote 
and  circulated  a  number  of  anonymous  letters  cruelly  and 
foully  slandering  another  of  her  husband's  daughters.  If 
she  was  guilty  of  such  exhibitions  of  ill-temper  and  a  mean 
disposition,  it  may  be  readily  understood  how  the  marriage 
relation  became  irksome  to  the  husband.  However  hard  it 
may  have  been  for  him  to  endure  such  conduct,  yet  it  did 
not,  under  the  statute,  afford  him  ground  for  relief  from  an 
uncongenial  association,  or  furnish  him  with  a  legal  justifi- 
cation for  his  abandonment  of  his  wife. — Bryan  v.  Brvan, 
34  Ala.  516 ;  Hanberry  v.  Uamherry,  supra ;  5  Am.  &  Eng. 
Encyc.  of  Law,  805. 

When  a  divorce  is  granted  in  favor  of  the  wife,  if  she  has 
no  separate  estate,  or  if  it  is  insufficient  for  her  maintenance, 
she  is  entitled  to  an  allowance  out  of  the  estate  of  her  hus- 
band ;  and,  in  such  case,  *'the  allowance  must  be  as  liberal 
as  the  estate  of  the  husband  will  permit,  regard  being  had 
to  the  condition  of  his  family,  and  to  all  the  circumstances 
of  the  case."— Code,  §§  2332  and  2333.  The  conduct  of  the 
wife  before  her  husband's  abandonment  of  her  is  a  circum- 
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stance  to  be  considered  in  determining  the  amount  of  the 
provision  to  be  decreed  in  her  favor.  Her  mere  failure  to 
contribute  to  the  peace  and  happiness  of  the  home  can  not 
be  allowed  to  justify  the  husband  in  casting  her  off.  But 
she  can  not  be  regarded  as  entirely  blameless,  if,  while  she 
was  living  with  her  husband,  without  provocation  from  him, 
she  was  inconsiderate  or  disrespectful  in  her  bearing  toward 
him,  or  was  unkind  in  her  treatment  of  his  children  by  a 
former  marriage,  or  if  she  habituallv  pursued  a  course  of 
conduct  calculated  to  vex  and  harass  a  reasonably  indul- 
gent husband.  The  inducement  of  gaining  an  advantage  by 
a  liberal  provision  for  her  separate  maintenance  is  to  be 
withheld  from  a  perverse  wife,  who,  though  guilty  of  noth- 
ing amounting  to  a  ground  of  divorce  against  her,  yet,  with- 
out previous  fault  on  the  part  of  her  husband,  so  bears  her- 
self m  her  relations  with  him  and  his  household,  as  to  pro- 
voke him  into  wishing  to  get  rid  of  her  society.  Over- 
indulgence is  not  to  be  shown  to  a  wife  who  has  been 
abandoned  by  her  husband,  when  her  own  failure  to  act  the 
part  of  a  dutiful  wife  has  helped  to  put  her  in  the  position 
of  "having  the  law  on  her  side"  in  a  proceeding  against  the 
husband  for  divorce.  Such  misconduct  on  the  part  of  the 
wife  may  be  considered  as,  in  a  measure,  palliating  the 
offense  of  the  husband,  and  as  abridging  her  claim  to  an 
allowance  from  his  estate  for  her  separate  maintenance. 
Jeter  v.  Jeter,  36  Ala.  391 ;  Lovett  v  Ijovdi,  11  Ala.  763.  The 
complainant  herself  testified  :  "Dr.  Jones  was  a  kind  hus- 
band to  me,  one  of  the  kindest  in  the  world."  The  evidence 
shows,  without  contradiction,  that  he  was  a  man  of  excellent 
character,  enjoying  the  respect  of  the  community  in  which 
he  has  lived  for  manj  years.  There  is  nothing  to  indicate 
that  he  was  at  fault  m  his  relations  with  his  wife,  until  he 
required  her  to  leave  his  house.  It  is  unnecessary  to  detail 
the  evidence  as  to  the  misconduct  of  the  wife.  Some  of  the 
more  serious  charges  against  her  are  not  satisfactorily 
established.  Enough,  however,  is  provea  to  show  that  she 
was  principally  responsible  for  the  unhappy  state  of  feeling  in 
her  husband's  household.  Her  conduct  was  well  calculated 
to  foment  discord.  To  say  the  least  of  it,  she  was  far  from 
discreet  or  forbearing  in  her  treatment  of  her  husband's 
children  by  a  former  marriage.  Her  course  towards  her 
husband,  and  toward  those  who  were  naturally  the  objects 
of  his  affection  and  solicitude,  was  well  calculated  to  destroy 
his  regard  for  her,  and  to  overtax  his  forbearance.  True, 
it  was  the  duty  of  the  husband  to  persevere  in  his  efforts  to 
prevent  an  estrangement  between  himself  and  his  wife,  and 
VoLas 
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to  avoid,  even  at  the  expense  of  his  own  comfort  and  peace 
of  mind,  an  open  breach  of  the  marriage  relation.  He 
should  not  have  yielded  to  the  impulse  to  abandon  his  wife, 
as  she  had  committed  no  offense  to  justify  him  in  that 
course.  But  the  wife's  own  folly  in  acting  so  as  to  forfeit 
the  regard  of  a  kind  husband  is  not  to  be  overlooked  in 
determining  the  provision  to  be  made  in  her  favor. 

The  evidence  indicates  that  the  husband  owns  property, 
including  his  interest  in  a  stock  of  goods,  worth  about  six 
thousand  dollars  in  excess  of  his  liabilities.  He  is  engaged 
in  business  as  a  country  merchant,  and  is  also  a  practicing 
physician,  though  he  has  been  trying  to  give  up  his  prac- 
tice, and  gets  but  little  income  from  ttiat  source.  Three  of 
his  children  by  a  former  marriage, '  two  daughters  and  one 
son,  are  living  with  him  and  are  dependent  upon  him  for 
their  support.  They  are  all  minors.  His  home  is  in  a 
small  hamlet  in  Fayette  county.  The  habits  of  life  are 
simple  and  inexpensive.  The  price  of  board  in  respectable 
families  in  that  neighborhood  is  from  fiveTto  seven  and  one 
half  dollars  per  month,  with  everything  furnished.  Board- 
ers have  been  received  in  the  defendant's  family  at  such 
prices.  The  complainant  has  no  property  which  yields  her 
any  income.  She  is  entitled  to  nave  provision  made  for 
her  maintenance  in  the  condition  in  fife  of  her  husband. 
The  amount  is  not  to  be  swelled  because  she  chooses  to 
reside  in  one  of  the  suburbs  of  the  city  of  Birmingham, 
where  the  cost  of  living  is  greater.  In  view  of  the  course 
pursued  by  the  wife  before  the  separation,  and  of  all  the 
circumstances  of  the  case,  our  conclusion  is  that  she  should 
receive  fifteen  dollars  per  month  as  a  provision  for  her 
maintenance  after  the  divorce.  If  she  had  been  wholly 
without  fault,  a  more  liberal  allowance  would  have  been 

E roper.  This  is  less  than  was  allowed  by  the  chancellor. 
a  tnis  respect  his  decree  will  be  here  modified.  The  ap- 
pellant has  nothing  to  complain  of  in  the  amounts  he  was 
required  to  pay  for  compensation  to  the  solicitors  for  the 
appellee  and  for  temporary  alimonv.  With  the  modifica- 
tion above  ordered  the  decree  will  be  affirmed. 
Modified  and  affirmed. 


Digitized  by 


Google 


454  SUtHEME  COTJUT  [Dec.  Term, 

[Young  V.  Louisville  &  Nashville  B.  R.  Co.] 


Yoangr  V.  LoaisTille  &  i\ashTille 
Kailroad  Co. 

Attdchment  and  Oamishment. 

1.  Claim  of  exemption  against  garnishment;  record  of  another  suit  as 
evidence. — When  two  garnishment  suits  are  pending  against  the  same 
defendant  and  the  same  garnishee,  but  in  favor  of  diflFerent  plaintiffs, 
the  court  will  not  look  to  the  record  of  one  case  on  the  trial  of  the 
other,  except  as  it  is  offered  in  evidence ;  and  if  it  appears  that  the 
debtor  filed  a  claim  of  exemption  in  the  second  case,  and  that  it  was 
not  contested,  the  plaintiff  in  that  case  can  not  complain  that  the 
court  ordered  the  older  judgment  to  be  first  satisfied,  and  awarded 
him  only  the  admitted  balance  remaining  in  the  hands  of  the  gar- 
nishee. 

Appeal  from  tlie  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

This  action  was  brought  by  Randolph  Young  against  Jo- 
seph D.  Hubbard,  and  was  commenced  by  attachment  sued 
out  on  the  5th  February,  1891.  At  that  time  the  defendant 
was  in  the  employment  of  the  Louisville  &  Nashville  Bail- 
road  Company,  and  the  plaintiff  sued  out  a  garnishment 
against  that  company  as  his  debtor.  On  the  Ith  May,  1891, 
before  answer  filed  by  the  garnishee,  the  defendant  filed  a 
claim  of  exemption,  stating  that  the  balance  due  him  by  the 

railroad  company  "amounted  to  about ,  and  is  not  over 

$250;"  and  on  the  21st  July,  he  filed  another  claim  of  ex- 
emption, stating  that  the  amount  then  due  to  him  by  the 
railroad  company  was  "about  $150."  On  the  27th  July, 
1891,  the  plaintin's  attorney  made  and  filed  an  affidavit  con- 
testing this  claim.  On  the  23d  October,  1891,  an  answer 
was  filed  by  the  garnishee,  by  its  agent  duly  authorized,  de- 
nying any  mdebtednss,  but  stating  that,  on  the  28th  March, 
1891,  after  the  service  of  the  garnishment,  it  had  paid  over 
to  said  Hubbard  the  sum  of  $232.50,  on  which  a  garnishment 
had  been  served  on  it  at  the  suit  of  Craft  &  Co.,  said  pay- 
ment being  made  after  the  garnishee  had  been  discharged 
on  its  answer.  An  oral  answer  was  afterwards  made,  on 
demand  of  the  plaintiff,  in  which  the  garnishee  admitted  an 
indebtedness  of  $96.70,  "for  the  month  of  October,  1891," 
On  the  23d  of  October,  1891,  the  plaintiff  recovered  a  judg- 
ment against  Hubbard  for  $106.  z7.  The  trial  of  the  gar- 
nishment case  was  had  on  the  2d  November,  1891,  and  some 
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of  the  proceedings  had  in  the  case  of  Craft  &  Co.  against  the 
garnishee  were  read  in  evidence.  They  appear  m  full  in 
the  report  of  that  case. — 93  Ala.  22.  The  plaintiff  asked  the 
court  to  render  judgment  against  the  garnishee,  in  favor  of 
Craft  &  Co.,  for  $125,  the  amount  held  on  the  appeal  in  that 
case  to  be  subject  to  their  garnishment,  and  vrhich  the  gar- 
nishee had  paid  over  to  the  defendant  pending  the  appeaL 
The  court  refused  to  do  this,  and  rendered  judgment  in  lavor 
of  Craft  &  Co.  for  $82.21,  of  the  $96.70  in  the  hands  of  the 
garnishee,  and  in  favor  of  the  plaintiff  in  this  suit  for  $13.79, 
the  balance  of  said  sum.  The  plaintiff  excepted  to  each  of 
these  rulings,  and  he  here  assigns  them  as  error. 

The  papers  are  set  out  in  the  transcript  indiscriminately, 
without  regard  to  date  or  order  of  filing,  and  some  of  the 
dates  stated  may  not  be  correct. 

W.  E.  EiCHARDSON,  for  appellant 

E.  P.  ]iIoRRiS8ETT,  contro. 

•  STONE,  C.  J. — In  the  case  of  Craft  v.  Louisville  &  Nash, 
vWe  Railroad  Co.,  93  Ala.  22,  it  was  made  to  appear  that- 
between  the  filing  of  the  original  answer  in  garnishment — 
August,  1890 — and  the  second  answer  filed  in  the  Circuit 
Court — November,  3,  1890 — the  railroad  (garnishee)  became 
indebted  to  Hubbard,  defendant  in  attachment,  in  the  sum 
of  one  hundred  and  twenty-five  dollars.  This  sum,  we  ascer- 
tained, had  not  been  covered  by  any  claim  of  exemption 
found  in  that  record.  We  consequently  held  that  the  City 
Court  had  erred  in  discharging  the  garnishee  on  its  answer. 
The  summons  of  garnishment  in  that  case  was  served  in 
August,  1890. 

El  the  present  case,  the  garnishment  was  served  in  ]!k[arch, 
1891;  and  the  garnishee  answered  in  November,  1891.  There 
was  a  claim  of  exemption  in  this  case  also,  which  appears 
to  be  correct  in  form.  It  was  not  contested.  The  City 
Court  reached  the  conclusion  that  the  railroad  company 
owed  Hubbard  $96.70,  which  ,was  not  included  in  the  claim 
of  exemptions,  but  out  of  this  sum  the  amount  of  Craft's 
garnishment,  being  older,  must  be  first  paid.  That  left 
only  $13.79  to  be  applied  to  Young's  judgment  in  this 
case. 

True,  between  the  date  of  Craft's  garnishment,  August, 
1890,  and  the  service  in  this  case,  March,  1891,  the  railroad 
company  had  been  indebted  to  Hubbard  in  a  considerable 
sum ;  but,  according  to  the  garnishee's  uncontested  answer. 
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that  indebtedness,  before  the  summons  in  this  case  was 
served,  had  been  paid,  less  an  admitted  balance.  It  is 
somewhat  difficult  to  determine  precisely  what  that  admit- 
ted balance  was,  but  whatever  it  may  have  been,  Hubbard, 
in  an  affidavit  which  is  in  proper  form,  claimed  it  as  exempt ; 
and  that  claim  was  not  contested. 

We  must  decide  this  case,  not  on  the  record  in  the  Graft 
case,  but  on  the  record  we  have  in  hand.  Part  of  the  record 
in  that  case  is  embodied  in,  and  made  part  of  the  one  before 
us,  and  to  that  extent  we  will  consider  it  So  regarding  it, 
we  are  unable  to  find  any  evidence  on  which  to  enlarge  the 
judgment  against  the  garnishee.  The  $96.70,  ascertained  by 
the  City  Court  to  be  subject  to  the  garnishments,  is  the 
outsidia  limit  the  present  record  allows  us  to  go.  Of  that 
sum,  all  but  $13.79  was  adjudged,  and  properly  adjudged, 
to  Craft,  the  prior  attaching  creditor.  The  real  trouble  in 
this  case  is  in  finding  authority  for  rendering  any  judgment 
against  the  railroad  company,  at  tjie  suit  of  Young,  the 
present  plaintiff. 

Affirmed. 


ig  gg|  Garrett  v.  SewelL 

Trover  and  Trespass  for  Removal  of  Partition  Feiict. 

1.  Partition  fences;  repair  or  removal  by  either  party. — A  fence  erected 
on  the  line  between  two  co-terminous  proprietors,  or  recognized  by 
them  as  being  on  the  line,  though  not  so  in  fact,  is  a  partition  fence, 
and  belongs  to  them  as  tenants  in  common  (Code,  §  1370) ;  either  may 
repair  it,  and  may  lawfully  enter  on  the  land  of  the  other  for  that 
purpose ;  but,  if  be  destroys  it,  or  removes  it  on  his  own  land,  he  is  liable 
in  trover  at  the  suit  of  the  other  tenant,  and  also  in  trespass  if  he 
entered  on  the  land  of  the  other  in  making  the  removal, 

2.  Same;  who  may  maintain  trover  or  trespass, — If  the  plaintiff's 
land  was  rented  out  at  the  time  the  fence  was  removed  by  the  defend- 
ant, he  can  not  maintain  either  trover  or  trespass,  which  lies  only  in 
favor  of  one  who  has  either  the  actual  possession  or  the  immediate 
right  of  possession ;  but,  if  only  the  cleared  land  was  rented  out,  while 
the  fence  which  was  removed  extended  through  the  wood-land  be- 
yond, he  has  a  right  of  action  for  the  latter  part. 

Appeal  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  John  B.  Tally. 
This  action  was  brought  by  Mrs.  Sarah  C.  Garrett  against 
M.  N.  Sewell,  to  recover  damages  for  the  removal  of  apar- 
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tition  fence,  and  was  commenced  on  the  16th  February, 
1886.  The  court  charged  the  jury,  on  request,  to  find  for 
the  defendant  if  they  beliered  the  evidence,  and  refused  a 
similar  charge  asked  by  the  plaintiff ;  and  these  rulings, 
with  others,  are  assigned  as  error. 

J.  L.  Burnett,  for  appellant,  cited  Code,  §§  942, 1370 ; 
Shipman  v.  Baxter,  21  Ala.  456 ;  Blackburn  v.  Baker,  7  Por., 
284;  Hmry  v.  Jones,  28  Ala.  386 ;  McGhee  v.  Peterson,  67  Ala. 
334;  Brown  V.  Cockerell,  33  Ala.  38;  1  Chitty's  Plead.  212, 
263 ;  6  Wait's  Act.  &  Def.  81 ;  2  Waterman  on  Trespass,  388 ; 
Symonds  v.  Harris,  61  Maine,  14. 

Matthews  &  Whiteside,  and  C.  Daniel,  contra,  cited  Bos- 
taeU  V.  Carlisle,  70  Ala.  244 ;  Morris  v.  Robinson,  80  Ala.  291 ; 
Dunlap  V.  Steele,  80  Ala.  291 ;  6  Wait's  A.  &  D.  76 ;  2  Water- 
man on  Trespass,  362,  392-3,  948-9. 

CLOPTON,  J. — Appellant  brings  the  suit  to  recover 
damages  for  the  removal  of  the  fence  dividing  her  land 
from  that  of  defendant.  The  complaint  contained  three 
counts :  The  first  in  trover,  for  the  conversion  of  the  rails ; 
the  second  substantially  alleges  that  defendant  wrongfully 
and  maliciously  removed  a  fence  inclosing  in  part  the 
plantation  of  plaintiff,  which  was  a  partition  fence  between 
plaintiff  and  defendant,  and  had  been  agreed  upon  and 
recognized  as  such  by  plaintiff  and  defendant,  and  those 
under  whom  he  claims,  tor  more  than  ten  years,  and  that 
its  removal  left  the  plantation  of  plaintiff  exposed  to  depre- 
dation by  stock;  and  the  third,  in  terms,  claims  dam- 
ages "for  a  trespass  committed  by  the  defendant,"  and 
makes,  substantially,  the  same  averments  as  the  second, 
except  that  the  words  wrongfuRy  and  moliciously,  and  the 
averment  as  to  exposure  to  stock,  are  omitted. 

The  following  facts  are  uncontroverted :  In  1868,  or 
1869,  it  was  agreed  between  J.  B.  Lowe,  who  owned  the  land 
on  the  west  side,  and  W.  M.  Bandle,  who  owned  the  land 
on  the  east  side  of  the  fence,  that  it  should  be  recognized 
as  the  line  between  them,  and  as  a  partition  fence.  After 
occupying  the  land  on  the  east  side  for  about  ten  years, 
Eandle  sold  it  to  Savage,  and  Savage  to  Lowe,  so  that  Lowe 
became  the  owner  of  the  land  on  both  sides  of  the  fence. 
On  a  division  of  his  real  estate  between  his  heirs,  in  1873, 
or  74,  after  the  death  of  Lowe,  the  land  on  the  west  side 
was  allotted  to  plaintiff,  and  that  on  the  east  side  to  Mrs. 
Aubrey,  each  of  whom  entered  into  possession,  treating  and 
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recognizing  the  fence  as  the  dividing  line,  and  as  a  partition 
fence.  In  1879,  Mrs.  Aubrey  sold  the  land  allotted  to  her 
to  defendant,  who  moved  the  fence  in  1885,  about  six  feet 
on  to  his  land.  The  evidence  clearly  shows  that  the  fence 
was  treated  and  recognized  as  on  the  line,  and  a  partition 
fence,  for  ten  years  l^fore  Lowe  purchased  from  Savage — 
the  respective  owners  claiming  to  the  fence — ^and  that  no 
complaint  was  made  that  the  fence  was  not  on  the  line  until 
claimed  by  defendant  in  the  latter  part  of  1884,  or  early  in 
1885. 

Partition  fences,  as  defined  by  statute,  are  fences  erected 
on  the  line  between  lands  owned  by  different  owners. 
Code,  §  1375.  Whether  it  is  on  the  true  line,  according  to 
survey,  or  on  a  line  agreed  on  by  the  parties,  is  immaterial. 
In  Heiiry  v.  Jmes^  28  Ala.  385,  it  was  held,  "If  a  part  of  the 
fence  was  entirely  on  the  land  of  one  of  the  proprietors, 
still,  if  it  was  recognized  as  a  partition  fence  bjr  both 
parties,  it  would  confer  the  same  rights  as  if  it  were  in  fact 
so.  The  recognition  would  operate  as  an  estoppel  en  paisj 
and  neither  could  complain  of  any  act  done  bv  the  other 
which  would  have  been  lawful  had  the  fence  been  on  the 
division  line."  Though  a  survey  may  demonstrate  that  the 
fence  is  not  on  the  true  dividing  line,  neither  party  loses 
any  rights  to  the  same.  Section  942  of  the  Code  provides : 
"  W  hen  a  re-survey  of  land  is  made  by  a  county  surveyor, 
for  the  purpose  of  straightening  section  lines,  or  any  sub- 
division lines  of  sections,  the  owners  of  fences  built  on  the 
original  lines  shall  not  lose  their  rights  to  the  same,  when 
the  re-survey  changes  the  original  lines,  and  places  the  fence 
on  the  land  of  others."  Under  the  provision  of  section 
1370  of  the  Code,  to  the  effect  that  partition  fences  between 
improved  lands  are  to  be  erected  and  repaired  at  the  joint 
expense  of  the  occupants,  which  has  been  the  law  since  the 
act  of  1807,  such  fences  become  the  joint  property  of  the 
adjoining  proprietors. —  Walker  v.  WatrovSy  o  Ala.  493. 

Whenever  one  tenant  in  common  does  an  unlawful  act, 
whereby  his  co-tenant  is  injured,  the*  law  affords  an  appro- 
priate remedy  ;  he  may  bring  trover  or  trespass  against  his 
co-tenant,  when  the  thing  in  common  is  destroyed,  or  the 
conversion  is  equivalent  to  an  exclusion  of  the  right  of  the 
tenant  suing. — Allen  v.  Harper,  26  Ala.  686.  The  removal 
of  the  fence  from  the  original  dividing  line,  on  the  land  of 
the  defendant,  and  its  appropriation  to  his  exclusive  use, 
was  tantamount  to  the  destruction  of  the  thing  in  common. 
Symonds  v.  Harris,  51  Me.  14 ;  2  Waterman  on  Trespass, 
§  947.  Either  owner  may  lawfully  enter  upon  the  land  of 
VoLW. 
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the  other  for  the  purpose  of  repairing  a  partition  fence  ;  but, 
if  the  entry  is  made  for  the  purpose  of  destroying  the  fence, 
such  entry  constitutes  a  trespass. — Henry  v.  Jones,  supra. 

But  defendant  contends  that,  notwithstanding  the  evidence 
may  clearly  show  the  facts  as  above  stated,  under  the  com- 
plaint— the  first  count  being  in  trover,  and  the  others  in 
trespass — the  affirmative  charge  in  favor  of  defendant  was 
rightfully  given.  The  contention  is  based  on  the  ground, 
that  in  order  to  maintain  trover,  or  trespass,  plaintiff  must 
have  possession,  or  the  right  of  immediate  possession,  at 
the  time  of  the  injury  complained  of.  The  gist  of  the 
action  of  trespass  being  the  injury  to  the  possession,  plain- 
tiff can  not  recover  on  his  general  property,  if,  at  the  time 
of  the  injury,  the  right  of  present  possession  and  enjoyment 
has  been  conferred  on  another.  So,  also,  to  maintain  trover, 
the  plaintiff  must  have  either  possession  or  the  right  of  im- 
mediate possession.  The  amrmative  charge  in  favor  of 
defendant  assumes  that  plaintiff  had  neither.  While  there 
is  evidence  that  a  tenant  of  plaintiff  was  in  possession  at 
the  time  of  the  removal  of  the  fence,  there  is  also  evidence 
tending  to  show  that  only  the  cleared  land  had  been  rented, 
with  permission  to  the  tenant  to  get  fire-wood  off  the  wood- 
land, which  was  inclosed  by  the  fence.  On  this  state  of  the 
evidence,  the  court  could  not  assume,  as  matter  of  law,  that 
plaintiff  neither  had  possession,  nor  the  right  of  immediate 
possession  to  the  wood-land.  On  the  contrary,  if  the  un- 
contradicted evidence  be  believed,  plaintiff  is  entitled  to  a 
verdict  under  the  first  count,  and  under  the  others,  if  it  be 
shown  that  in  order  to  remove  the  fence  defendant  entered 
on  the  land  of  plaintiff. 

No  question  arises  as  to  the  measure  of  recovery. 

Beversed  and  remanded. 


DeLoach  JUills  JManufacturingr  €o« 
V.  JMiddlebrooks. 

Action  by  Agent,  for  Commissions  oil  Sales. 

1.  Relevancy  of  evidence  as  to  sales  by  other  agents, — When  plaintiff 
sues  for  commissions  on  sales  of  machinery  made  or  effected  by  him 
as  agent  for  defendants,  they  can  not  be  .allowed  to  prove  they  had 
other  agents  in  the  county  who  were  authorized  to  make  sales  for 
them. 
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2.    Impeaching  witness, — A  witneBs  can  not  be  impeached  by  evi- 
dence contradicting  his  testimony  as  to  an  immaterial  inquiry. 

Appeal  from  the  Circuit  Court  of  Conecuh. 
Tried  before  the  Hon.  John  P.  Hubbard. 

Stallworth  &  Burnett,  for  appellant 

Farnham  &  Orum,  contra. 

McCLELLAN,  J. — This  action  is  by  Middlebrooks,  for 
commissions  on  sales  which  he  alleges  were  made  or 
"worked  up"  by  him,  for  the  defendant  company  as  its 
agent  There  is  no  conflict  in  the  evidence  as  to  the  agency, 
or  the  terms  of  it  Plaintiff  was  authorized  to  make  sales 
of  machinery,  &c.  for  defendant,  and  was  to  receive  fifteen 
per  cent  commissions  on  all  sales  made  by  him,  and  also 
on  all  sales  which  resulted  from  his  efforts — were  "worked 
up"  by  him — though  not  in  fact  consummated  by  or  through 
hiUL  The  only  material  controversy  as  to  the  facts  was  in 
respect  of  the  inquiry  whether  the  sales  upon  which  com- 
missions were  claimed  had  been  made,  or  "worked  up"  bj 
the  plaintiff.  And  in  this  connection  the  defendant  corpo- 
ration sought  to  prove  that  it  had  other  agents  for  the  sale 
of  its  wares  in  Cfonecuh  county,  where  plaintiff  resided  and 
did  business.  The  courb,  we  think,  properly  excluded  this 
proposed  evidence  from  the  jury.  It  was  irrelevant  to  the 
issue.  To  have  admitted  it  would  have  been  to  allow  the 
jury  to  find  that  plaintiff  had  not  made  or  "worked  up"  the 
alleged  sales,  from  the  mere  fact  that  they  might  have  been 
made  by  another  agent,  without  any  proof  that  they  were 
so  made,  and  notwithstanding,  even  though  it  had  been 
further  shown  that  they  were  actually  made  by  another 
agent,  yet  they  might  have  been  "worked  up"  by  the  plain- 
tiff in  such  sort  as  to  entitle  him  to  the  commissions  he 
claimed. 

Nor  can  the  admissibility  of  this  testimony  be  rested  on 
the  theory,  that  it  went  to  impeach  plaintiff  as  a  witness. 
Whether  or  not  he  had  testined  that  defendant  had  no 
other  agent  in  that  territory,  he  could  not  be  impeached  by 
evidence  contradicting  him  in  that  respect,  because  neither 
his  rijghts,  not  defendant's  liability,  depended  upon  that 
fact;  it  was  an  immaterial  incjuiry,  which  could  not  be 
gone  into  for  the  purposes  of  impeachment — Grid  v.  Sdo- 
mon,  82  Ala.  85. 

The  only  objection  urged  to  that  part  of  the  court's 
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general  charge  to  whioh  an  exception  was  reserved  is,  that 
"it  assumed  facts  of  which  there  was  no  evidence."  The 
objection  is  untenable.  It  predicates  only  these  facts  :  that 
there  was  a  contract  on  the  part  of  defendant  to  pay  plain- 
tiflf  fifteen  per  cent  commissions  on  all  sales  made  or 
"worked  up"  by  him,  and  this  is  uncontroverted ;  that 
plaintiff  "worked  up"  the  sale  to  Deer,  and  this  plaintiff's 
evidence  tends  to  establish ;  and  that  a  sale  was  made  to 
Deer,  which  is  undisputed. 

Charge  one  requested  for  defendant  is  faulty,  in  that  it 
assumes  that  plaintiff  had  failed  to  prove  a  material  fact  in 
his  case,  having  reference,  we  suppose,  to  plaintiff's  con- 
nection with  the  sale  to  Deer,  since  that  fact  only  was  in 
dispute.  There  was  evidence  tending  to  show  that  plain- 
tiff's efforts  had  brought  about  this  sale,  and  its  sufficiency 
was  for  the  jury.  It  was  not  for  the  court  to  assume,  but 
for  the  jury  to  determine,  whether  it  had  or  had  not  been 
proved. 

Charge  two  requested  for  the  defendant  was  well  re- 
fused on  the  ground  of  its  being  abstract,  if  upon  no  other 
ground.  Its  assumption  that  defendant  became  liable  to 
pay,  or  had  paid,  commissions  on  these  sales  to  some  third 
person,  in  conseq^uence  of  plaintiff's  negligent  delay  in  giving 
notice  of  his  claim,  is  entirely  gratuitous ;  there  is  no  such 
evidence  in  the  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Hood  V.  Pioneer  JUininir  &  JMann- 
faeturingr  €o« 

Action  for  Damciges  against  Employery  by  Administrator  of 
Deceased  Emjiioye, 

1.  Presumption  in  favor  of  judgment. — When  a  case  is  submitted  to 
the  decision  of  the  court  without  a  jury,  and  the  bill  of  exceptions 
does  not  purport  to  set  out  all  the  eviaence  which  was  adduced,  the 
appellate  court  will  presume,  if  necessary,  that  the  judgment  was 
justified  by  other  evidence  which  is  not  set  out. 

2.  Exceplifm  to  judgment ^  or  conclusion  of  court  on  evidence. — Under  a 
statute  which  gives  either  party  the  right,  "by  bill  of  exceptions,  to 
present  for  review  on  appeal  the  conclusions  and  judgment  of  the 
court  upon  the  evidence,"  the  appellate  court  can  not  revise  the  judg- 
ment unless  a  bill  of  exceptions  was  reserved. 

3.  Variance  in  description  of  injuries  complained  of. — Where  the  com- 
plaint alleges  that  the  plaintiff's  intestate  was  killed  in  the  discharge 
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of  his  duties  as  brakeman,  '*while  ascending  the  side  of  the  car  "  by 
coming  in  contact  with  a  water-tank  which  nad  been  placed  too  near 
the  railroad  track,  and  the  evidence  shows  that,  when  struck  by  the 
tank,  he  was  standing  on  the  platform  between  two  cars,  with  his  back 
towards  the  tank,  the  variance  is  fatal. 

4.  Dying  declarations  are  not  admissible  as  evidence  in  a  civil  ac~ 
tion  for  damages  against  the  employer,  by  the  administrator  of  a  de- 
ceased employe. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  action  was  brought  by  the  administrator  of  Joseph 
J.  George,  deceased,  who  was  killed  while  in  the  discharge 
of  his  duties  as  brakeman  on  the  railroad  of  the  defendant 
corporation ;  and  was  founded  on  the  statute. — Code,  §  2590, 
The  case  was  submitted  to  the  decision  of  the  court  without 
a  jury,  but  no  exception  was  reserved  to  the  judgment  or 
conclusion  of  the  court  on  the  evidence,  though  several  ex- 
ceptions were  reserved  to  its  rulings  in  excluding  evidence. 
These  exceptions  related  to  several  portions  of  the  testi- 
mony of  absent  witnesses,  on  a  showing  made  for  a  continu- 
ance, which  was  admitted  subject  to  legal  objections,  and 
consisted  (1)  of  the  testimony  of  a  witness  as  to  the  posi- 
tion of  the  intestate  when  he  was  struck  by  the  water-tank, 
and  (2)  of  the  dving  declarations  of  the  intestate  on  the 
same  subject.  Tnese  rulings,  and  the  judgment  of  the  court 
on  the  evidence,  are  assigned  as  error. 

Martin  &  McjEac^hin,  for  appellant 

Webb  &  Tillman,  contra. 

COLEMAN,  J. — The  judgment,  in  our  opinion,  must  be 
affirmed  for  several  seasons.  The  bill  of  exceptions  does 
not  purport  to  set  out  all  the  evidence.  It  was  declared  in 
Griggs  v.  State,  58  Ala.  425,  that  "where  certain  evidence  is 
set  out  in  the  bill  of  exceptions,  but  it  is  not  expressly 
stated  that  it  is  all  the  evidence,  the  appellate  court  can 
not  hold  that  the  bill  of  exceptions  contains  all  the  evi- 
dence." We  have  uniformly  held  to  the  rule,  that  unless 
the  bill  of  exceptions  showed  that  all,  or  substantially  all  of 
the  evidence,  was  set  out,  this  court  would  presume,  in  order 
to  sustain  the  ruling  of  the  lower  court,  there  was  other 
sufficient  evidence  before  the  court,  not  stated  in  the  bill  of 
exceptions. 

The  act  to  regulate  the  practice  and  proceedings  in  civil 
cases  in  the  Circuit  Court  of  Jefferson  county,  and  in  the 
Supreme  Court  on  appeal  from  judgments  rendered  in  said 
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cases  (Acts  1888-9,  p.  797,  §  7),  provides,  that  "either  party 
may,  by  bill  of  exceptions,  also  present  on  appeal,  for  review, 
the  conclusions  and  judgment  of  the  court  upon  the  evi- 
dence," &c.  The  record  mils  to  disclose  that  there  was  any 
exception  reserved  to  the  conclusion  and  judgment  of  the 
court  upon  the  evidence.  Not  having  reserved  an  exception 
to  the  judgment  of  the  court,  this  court,  by  the  terms  of  the 
statute,  is  without  authority  to  review  the  correctness  of 
the  conclusion  and  judgment  of  the  court  on  appeal. 

There  are  exceptions  reserved  to  the  action  of  the  court 
in  excluding  certain  evidence  offered  by  plaintiff.  The  com- 
plaint distinctly  avers  that  plaintiff's  intestate,  "while  as- 
cending the  side  of  the  car,  came  in  violent  contact  with  a 
tank  which  had  been  erected  too  near  the  railroad  track  to 
permit  the  body  of  the  decedent  to  pass  between  the  same 
and  the  side  of  the  car."  There  is  but  one  count  in  the 
complaint,  and  this  count  distinctly  avers  the  cause  of  action, 
and  clearly  states  what  decedent  was  doing  and  how  the 
injury  came  to  be  inflicted.  The  evidence  offered,  if  admis- 
sible, tended  to  prove  that  decedent  was  standing  on  a  plat- 
form between  two  cars,  with  his  back  toward  the  tank,  and 
extending  out  but  a  little  beyond  the  sides  of  the  cars.  This 
evidence  tends  to  prove  a  different  case  from  that  of  which 
the  defendant  was  informed  by  the  complaint.  It  was  clearly 
a  variance  between  the  averment  and  prooi  Plaintiff  did 
not  offer  to  amend  his  complaint — Prior  v.  L.  dc  N,  E.  B, 
Co.,  90  Ala.  35 ;  North  Bmning/uiin  St  E.  E.  Co,  v.  Colder" 
wood,  89  Ala.  254 

Dying  declarations,  as  such,  are  inadmissible  as  evidence 
in  an  action  of  this  kind. — 1  Greenl.  §  156 ;  Johnson  v.  State, 
50  Ala.  458. 

Under  any  view  we  may  take  of  the  case  as  presented 
in  the  record,  there  is  no  error  available  to  appellant  on  thi-s 
appeal. 

Affirmed. 


Tompkins  v.  Drennen. 

Action  for  Money  Had  and  Eeceived,  by  Assigns  of  Mort~ 
gagor  against  Mortgagee. 

1.  Action  for  surplus  proceeds  of  sale  of  mortgaged  property  und  tr 
power. — When  land  is  sold  under  a  power  contained  m  a  mortgage, 
and  brings  more  than  the  amount  of  tne  mortgage  debt,  with  interes 
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and  lawful  charges,  the  mortgagor  or  his  assignee  may  recover  the 
proceeds  by  action  for  money  had  and  received. 

2.  Stiptilntion  in  mortgage  for  payment  of  attomey*8  feeSj  or  costs  of 
rollecting. — When  a  mortgage  contains  a  power  of  sale,  and  directs 
the  proceeds  to  be  devoted,  first,  "to  the  expense  of  advertising  and 
selling,  and  all  attorney's  or  solicitor's  fees,"  while  the  secured  note 
contains  a  provision  that  the  mortgagor  "shall  pay  all  costs  for 
collecting  the  above,  not  less  than  ten  per  cent.,  on  failure  to  pay 
at  maturity  ;"  a  sale  being  made  under  the  power,  the  mortgagee  can 
retain  only  a  reasonable  fee  for  attorney's  services  rendered  in  con- 
nection with  the  sale. 

Appeal  from  the  Circuit  Court  of  Jeflferson. 

Tried  before  the  Hon.  James  B.  Head. 

Action  for  money  had  and  received,  by  D.  M.  Drennen 
against  Henry  B.  Tompkins,  on  facts  stated  in  the  opinion. 
The  case  was  submitted  to  the  decision  of  the  court  without 
a  jury,  and  the  judgment  for  the  plaintiff,  to  which  an  excep- 
tion was  reserved,  is  assigned  as  error. 

E-oquemore,  White  &  McKenzie,  for  appellant,  cited 
Chick  V,  Willefts,  2  Kans.  384;  Bound  v.  DonneU,  5Kans.  54; 
Chambers  v.  Marks^  93  Ala.  412;  1  Jones  on  Mortgages, 
§§  71,  635 ;  Montgomery  v,  Crossfhivmte,  90  Ala.  553 ;  Harmon 
Bros,  V,  Lehman,  Durr  dc  Co,,  89  Ala.  379 ;  Wood  v.  Winship 
Machine  Co,,  83  Ala.  424 

GiLLESPy  <fe  Smyer,  and  Webb  &  Tillman,  contra,  cited 
2  Jones  on  Mortgages,  §  1606 ;  Mimter  dt  Faber  v.  Linn,  61  Ala. 
492 ;  Bynum  vl  Frederick,  81  Ala.  489 ;  Camp  v.  BandaU  dt 
Co.,  81  Ala.  281;  Beid  v,  CatUn,  49  Wise.  686;  48  CaL  369; 
6  Allen,  79;  123  Mass.  396;  37  Mo.  534;  87  Dl.  513. 

WALKEE,  J. — The  appellant,  who  was  the  defendant 
below,  sold  certain  land  in  the  city  of  Birmingham  under 
a  power  of  sale  in  a  mortgage,  which  had  been  made  to 
secure  two  promissory  notes  payable  to  himself.  The  prin- 
cipal and  interest  due  on  the  notes  at  the  date  of  the  sale 
amounted  to  $29,013.31.  The  mortgaged  property  was 
sold  for  the  sum  of  $32,000.  Out  of  this  sum  the  defendant 
retained  the  amount  of  the  principal  and  accrued  interest 
on  the  not^s,  the  amounts  of  the  advertising  and  auction 
fees,  and  also  the  sum  of  $2,901.33  as  attorney's  fees.  The 
claim  of  the  plaintiff  is  based  upon  his  alleged  right  to  the 
sum  retained  by  the  defendant  as  attorney's  fees. 

The  uncontroverted  evidence  shows  that,  before  the  adver- 
tisement and  sale  by  the  defendant  under  the  power  in  the 
Inortgage,  the  mortgagors  hfed  sold  the  property  covered  by 
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the  mortgage  and  all  their  interest  therein  to  the  plaintiff, 
and  had  executed  a  deed  t9  him.  The  plaintiff,  as  the 
grantee  of  the  mortgagors,  and  as  the  owner  of  the  equity 
of  redemption  in  the  mortgaged  property,  is  entitled  to  re- 
cover, in  an  action  for  money  had  and  received,  the  surplus 
of  the  proceeds  of  sale  remaining  in  the  hands  of  the 
mortgagee,  after  deducting  the  amounts  which,  by  the  terms 
of  the  power  of  sale,  were  authorized  to  be  applied  to  the 
payment  of  the  secured  debt  and  interest  thereon,  and  of 
such  expenses  and  charges  incident  to  the  execution  of  the 
power  as  are  provided  for  therein. —  Webster  v.  Singley, 
53  Ala.  208  ;  Cook  v.  Basley,  123  Mass.  396 ;  Buttrick  v, 
Werdworihy  6  Allen,  79  ;  2  Jones  on  Mortgages,  §  1940.  The 
question,  then,  is  as  to  the  right  of  the  defendant  to  the 
sum  retained  by  him  as  attorney's  fees. 

There  is  one  provision  in  the  mortgage  itself  for  the  pay- 
ment of  attorney's  fees,  and  another  and  different  provi- 
sion on  the  same  subject  in  the  notes  which  were  secured 
by  the  mortgage.  The  mortgage  confers  upon  the  mortgagee 
a  power  sell  the  property  for  cash,  and  to  devote  the  proceeds 
of  the  sale  "to  tne  paying,  first,  the  expenses  of  advertising 
and  selling,  and  all  attorney's  or  solicitor's  fees."  This  is 
the  extent  of  the  provision  in  the  mortgage  on  the  subject 
A  clause  in  the  following  words  is  found  in  each  of  the 
notes  :  "It  is  further  agreed  that  the  undersigned  shall 
pay  all  costs  for  collecting  the  above,  not  more  than  ten  per 
cent.,  on  failure  to  pay  at  maturity."  The  two  provisions  are 
separate  and  distinct,  without  any  reference  in  the  one  to 
the  other.  There  is  an  independent  field  of  operation  for 
each  of  them.  A  creditor  whose  demand  is  evidenced  by 
the  debtor's  personal  obligation,  which  is  secured  by  a 
mortgage  upon  land,  has  the  choice  of  foreclosing  the 
mortg£^e  upon  the  breach  of  the  condition  thereof,  or  of 
proceeding  against  the  debtor  without  regard  to  the  mort- 

fage  security.  If  either  of  the  two  resources  should  be  ex- 
austed  without  satisfying  the  demand,  resort  may  be  had 
to  the  other.  Until  the  demand  is  satisfied,  the  creditor 
may  seek  at  the  same  time,  but  by  separate  and  indepen- 
dent proceedings,  both  the  enforcement  of  the  personal 
liability  of  the  debtor  and  the  foreclosure  of  the  mortgage 
security.  The  power  of  sale  in  the  mortgage  affords  a  means 
of  enforcing  the  security  alone.  In  making  a  sale  under 
the  power,  the  creditor  avails  himself  of  a  special  provision 
for  subjecting  to  the  satisfaction  of  his  demand  only  the 
property  covered  by  the  mortgage.  The  exercise  of  the 
power  may  involve  the  expense  oi  attorney's  or  solicitor's 
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foes.  In  the  present  case,  the  payment  of  such  fees  out  of 
the  proceeds  of  the  sale  is  authorized  by  the  terms  of  the 
power  itself.  This  provision  covers  only  such  fees  as  are 
incident  to  the  exercise  of  the  power,  and  does  not  coyer 
expenses  incurred  for  fees  for  the  prosecution  of  an  action 
at  law  on  the  notes,  or  of  a  bill  in  chancery  for  the  fore- 
closure of  the  mortgage. — BexML  v.  Neio  England  Morfqmje 
Security  Co.,  91  Ala.  325;  Lehman  v.  Comer,  89  Ala.  579; 
Bynum  v.  Frederick,  81  Ala.  489.  The  is  nothing,  either  in 
the  mortgage  or  in  the  notes,  to  show  that  it  was  the  in- 
tention of  file  parties  that  the  provisions  in  the  notes  on 
the  subject  of  attorney's  fees  should  apply  in  case  of  sale 
under  the  power;  and,  as  the  provision  in  the  mortgage 
itself  fully  covers  that  contingency,  and  there  are  other  and 
different  contingencies  in  which  the  provisions  in  the  notes 
as  to  the  attorney's  fees  would  be  applicable,  our  conclusion 
is  that  those  provisions  do  not  cover  the  case  of  a  sale 
under  the  power.  The  effect  of  the  provision  in  the  mort- 
gage was  to  authorize  the  mortgagee  to  pay,  out  of  the 
proceeds  of  the  sale,  a  reasonable  compensation  for  the 
services  of  an  attorney  or  solicitor  rendered  in  and  about 
the  sale  made  under  the  power.  The  plaintiff  conceded 
that  the  defendant  was  entitled  to  retain  the  amount  of 
such  reasonable  compensation.  The  evidence  showed, 
without  conflict,  that  seven  hundred  dollars  was  a  reasonable 
fee,  and  the  defendant  was  allowed  a  credit  for  this  amount 
The  court  properly  rendered  judgment  for  the  balance  of 
the  sum  which  had  been  retained  by  the  defendant  as  attor- 
ney's fees. 

It  seems  that  the  result  would  have  been  the  same,  if  the 
provisions  in  the  notes  could  be  regarded  as  applying  to  a 
sale  under  the  power  contained  in  the  mortgage.  In  re- 
ference to  the  same  provision  in  a  note  this  court  has  said  : 
"Stipulations  to  pay  a  given  per  cent,  for  the  services  of 
attorneys  are  held  to  import  liability  for  reasonable  com- 
pensation for  legal  services  rendered  in  that  behalf,  not  in 
excess  of  the  amount  limited.  We  do  not  think  that  the 
stipulation  here  is  for  more  than  this." — Montgomery  v. 
Crossthioate,  90  Ala.  553-575.  Similar  provisions  have 
been  given  a  like  effect  in  other  cases. — Munter  v.  Linn, 
61  Ala.  492  ;  Camp  v.  Bandle,  81  Ala.  240.  Contracts  for  the 
payment  of  attorney's  fees  are  recognized  as  legitimate, 
when  their  operation  is  to  provide  for  the  reimbursement 
of  the  creditor  who,  in  consequence  of  the  debtor's  default, 
has  been  put  to  the  expense  of  employing  an  attorney  to 
render  services  in  the  enforcement  of  his  demand.    Such 
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stipulations  must  become  convenient  cloaks  for  usury, 
whenever  they  are  allowed  to  serve  other  purposes  than 
the  indemnity  of  the  creditor  for  the  expenses  so  incurred, 
and  when,  under  the  guise  of  a  fee  which  the  creditor  has 
neither  paid  nor  become  liable  to  pay,  he  may  really  secure 
to  himself  compensation  beyond  legal  interest  for  the  with- 
holding of  the  amount  due  to  him.  The  defendant  in  this 
case  is  a  lawyer,  and  rendered  the  legal  services  incident  to 
the  sale,  except  that  his  partner  prepared  the  advertisement 
notice.  The  defendant  retained  the  ten  per  cent,  himself, 
and  it  is  not  shown  that  any  other  attorney  claims  or  is 
entitled  to  any  part  of  it. 
Affirmed. 


Dexter  v.  Ohiander. 

Bill  in   Equity  for   Reformation  or  Cancellation  of  Written         |ioo  snj 

Instrument. 

1.  Rf.formntion  of  wriUen  instrument  in  equity. — To  authorize  the  re- 
formation of  a  written  contract  on  oral  evidence,  requires  very  great 
particularity  of  averment,  and  very  clear  proof. 

2.  ttefunding  bond  on  dissolution  of  injunctvm. — When  a  bill  seeks 
to  enjoin  and  stay  proceedings  on  a  judgment  at  law,  it  is  error  to 
dissolve  the  injunction  on  the  denials  of  the  answer,  without  re- 
quiring the  execution  of  a  refunding  bond  by  the  defendant  (Code-, 
§3531);  but  the  error  will  be  corrected  on  appeal,  and  the  decree 
affirmed  as  correc  ed. 

AlPPEAL  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  by  R.  P.  Dexter  against 
Aug.  Ohiander,  and  sought  an  injunction  against  a  judgment 
at  law  which  the  defendant  had  recovered  against  the  com- 
plainant, and  the  reformation  or  cancellation  of  the  written 
instrument  on  which  said  judgment  was  rendered.  Said 
written  instrument  was  dated  August  27th,  1887,  signed  by 
said  Dexter,  and  in  these  words  :  "I  have  received  from 
Mr.  A.  Ohiander  a  relinquishment  of  his  lease  with  L.  Law- 
all,  for  consideration  of  $150  to  be  paid  him  in  ten  days, 
and  use  of  the  premises  until  Nov.  1st,  1887,  free  of  rent." 
The  bill  claimed  and  alleged  that  this  instrument  was  not 
intended  as  an  obligation  to  pay  money,  but  only  as  a  receipt 
for  another  written  instument  of  the  same  date,  which  was 
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signed  by  Ohlander,  and  in  these  words :  "In  consideration 
of  $150  to  be  paid  to  me  within  the  next  ten  days,  and  to 
allow  me  to  continue  the  use  of  the  store-house  N.  W. 
comer  of  Dexter  avenue  and  Bainbridge  streets,  for  use  of 
storing  furniture,  until  Nov.  1st  next,  free  of  rent,  I  agree 
to  relinquish  and  give  up  all  my  right  and  claim  to  above- 
mentioned  store-house  that  I  have  by  virtue  of  a  five  years 
lease  from  M.  L.  Lawall."  Ohlander  brought  an  action  at 
law  on  the  instrument  first  set  out,  and,  after  two  trials  in 
the  court  below,  obtained  a  judgment  which  was  affirmed  by 
this  court  on  appeal. — 93  Ala.  441.  The  bill  in  this  case 
was  filed  after  the  affirmance  of  that  judgment.  The  chan- 
cellor dissolved  the  injunction  on  the  denials  of  the  answer, 
and  his  decree  is  here  assigned  as  error. 

Thobington  &  Smith,  for  appellant 

E.  P.  MoRRissETT,  and  Watts  &  Son,  contra. 

STONE,  C.  J. — ^It  requires  very  great  particularity  of 
averment,  and  very  clear  proof,  to  authorize  the  reformation 
of  a  written  contract — 1  Story's  Equity,  §  152 ;  Campbell 
V.  Hatchett,  55  Ala.  548  ;  Turner  v.  Kelly,  70  Ala.  85. 

The  answer  is  a  full  denial  of  every  averment  of  the  bill 
which  tends  to  give  it  equity,  and  tne  chancellor  did  not 
err  in  dissolving  the  injunction.  The  suit,  however,  being 
instituted  to  enjoin  and  "stay  proceedings  on  a  judgment 
at  law,"  the  decree  is  imperfect  m  that  it  did  not  order  and 
"require  of  the  defendant  a  refunding  bond,"  according  to 
the  provisions  of  section  3531  of  the  Code  of  1886.  The 
decretal  order  of  the  chancellor  is  here  corrected  and 
amended,  so  as  to  require  the  defendant,  Ohlander,  to  give 
a  refunding  bond  with  two  sufficient  sureties,  in  double  the 
amount  of  the  sum  enjoined,  as  a  condition  precedent  to  the 
enforcement  of  said  judgment;  the  bond  to  be  payable  and 
approved  as  requirea  by  the  statute. 

Let  the  costs  of  this  appeal  be  paid  equally  by  appellant 
and  appellee. 

Corrected  and  affirmed. 
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Oer man- American  Insurance  €o« 
V.  Commercial  Fire  ins.  €o. 

Action  on  Re-insurance  Compact, 

1.  Re-insurance  compact;  whether  buildivg  or  risk  is  one  or  several. 
Under  a  contract  or  compact  of  re-insurance,  between  an  Alabama 
insurance  company  and  a  New  York  company,  by  which  the  former 
agreed  to  assume  a  certain  portion  of  the  risks  taken  by  the  latter, 
on  due  notice,  and  within  a  limit  of  $5,000  on  any  one  building  or  risk ; 
held,  that  a  block  of  stores  in  New  York  city,  under  the  same  manage- 
ment, and  filled  with  the  same  kind  of  goods,  was  to  be  regarded  as 
one  building  and  one  risk,  although  two  partition  walls  divided  it 
into  three  stores,  and  each  with  its  contents  was  covered  by  a  differ- 
ent policy,  the  evidence  also  showing  that  the  stores  on  each  floor 
were  connected  "by  openings  in  the  partition  walls,  through  which 
persons  passed  and  goods  were  moved,  though  they  were  generally 
closed  with  iron  doors. 

2.  Same ;  custom  in  New  York  as  to  character  of  building  or  risk  — A 
custom  existing  in  New  York  city,  among  persons  engaged  in  the 
insurance  business,  by  which  a  block  of  stores  under  the  same  man- 
agement, all  filled  with  the  same  kind  of  goods,  is  regarded  as  three 
separate  buildings  or  risks,  because  separated  by  two  partition  walls, 
with  the  openings  through  them  fastened  by  iron  doors,  which  are 
kept  fastened  except  when  opened  for  the  passage  of  persons  or 
goods,  is  not  binding  on  an  Alabama  insurance  company,  under  its 
compact  of  re-insurance  for  a  New  York  company,  unless  it  is  charge- 
able with  notice,  actual  or  constructive,  of  the  existence  of  such 
custom ;  and  an  implication  or  presumption  of  notice  does  not  arise 
from  the  generality  of  the  custom  in  New  York  city,  when  it  is 
shown  that  the  New  York  com  any  took  risks  in  several  other  cities 
and  States,  all  of  which  were  equally  covered  by  the  re-insurance 
compact. 

3.  Same;  ratification  of  risk  ouinde  of  compact — ^The  re-insuring 
company,  the  defendant/can  not  be  charged  with  acquiescence  in  a 
risk  outside  of  the  compact,  or  ratification  of  it,  because  it  failed  to 
object  after  notice,  unless  it  was  notified  of  all  the  facts  showing  that 
the  risk  was  outside  of  the  compact ;  and  the  onus  is  on  the  plaintiff 
company  to  prove  that  it  gave  full  notice  of  the  facts,  as  required  by 
its  fiduciary  position. 

4.  Waiter  of  dffmse  to  claim, — If  the  defendant  company,  when  first 
notified  of  the  loss,  claimed  exemption  from  liability  on  a  ground 
depending  on  the  legal  construction  of  the  contract,  this  does  not 
amount  to  a  waiver  of  a  defense  afterwards  developed  by  facts  not 
then  known,  and  of  which  plaintiff  ought  to  have  given  notice. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thos.  M.  Arrington. 
This  action  was  brought  by  the  German-American  Insur- 
ance Company,  a  New  York  corporation,  against  the  Com- 
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merciaJ  Fire  Insurance  Company,  an  Mabama  corporation 
located  in  Montgomery,  and  was  founded  on  a  contract, 
called  a  "re-insurance  compact,"  by  which  the  defendant 
agreed  and  undertook  to  assume  a  certain  portion  of  the 
risks  taken  by  the  plaintiff,  on  the  terms  therein  specified. 
A  jury  was  waived,  and  the  cause  submitted  to  the  decision 
of  the  court,  under  a  demand  for  a  special  finding  of  the 
facts.  On  the  facts  found  by  the  court,  and  stated  in  the 
judgment,  the  court  decided  that  the  defendant  had  paid  the 
full  amount  for  which  it  was  liable,  and  therefore  rendered 
judgment  for  it.  The  plaintiff  excepted  to  this  judgment, 
and  here  assigns  it  as  error. 

Watts  &  Son,  for  appellant,  contended  (1)  that  Eossiter's 
stores  were  three  separate  buildings  and  risks,  both  on  the 
facts  shown  by  the  evidence,  and  under  the  custom  shown 
to  exist  in  New  York ;  and  (2)  that  the  defendant  was  bound 
by  that  custom.  They  cited  Wood  on  Insurance,  433 ;  3  Add. 
Contracts,  129;  Watts  v,  Bailey,  49  N.  Y.  464;  Mooney  v. 
Howard  Inn.  Co.,  138  Mass.  375;  Astorv,  Union  Insurance  Co,, 
7  Cow.  202  ;  Enos  v.  Sun  Iihsurance  Co.,  67  Cal.  621 ;  Stand- 
ard  Oil  Co,  v.  IViumph  Insurance  Co,,  64  N.  Y.  485;  Han- 
cock v.  Fishing  Ins.  Co.,  3  Sum.  132;  Robinson  v.  United  States, 
13  Wall.  363;  3  Cliff.  318;  4  lb.  200;  4  Fed.  Eep.  143;  Liv- 
ingston V.  Maryland  Ins.  Co.,  7  Cranch,  506;  Bar  nurd  v.  Kel- 
logg, 10  Wall.  383;  Netvhall  v.  Appleton,  114  New  York,  140; 
4  Comst.  N.  Y.  326;  14  Barb.  383;  12  Cush.  416;  Rennickv. 
Bank,  11  Wheat.  581;  Columbian  Ins.  Co.  v.  Catktt,  12  Wheat 
383 ;  Insurance  Co.  v.  McMillan,  27  Ala.  77 ;  Fire  Ins.  Co.  v. 
Updegraff,  43  Penn.  Si  35;  80  N.  Y.  108. 

Tompkins  &  Troy,  contra,  cited  Queen  Mutual  Ins.  Co.  v. 
Ocean  Ins.  Co.,  107  U.  S.  485 ;  Morgan  v.  Hardy,  16  Neb.  427 ; 
Carr  v.  Hil)ernia  Ins.  Co.,  2  Mo.  App.  466 ;  Sampson  v.  Se- 
curity Lis.  6^0.,  133  Mass.  49;  Cargillv.  Mutucd  Lisurance  Co., 
33  Minn.  90;  Blake  v.  Ex.  Mutual  Ins.  Co.,  12  Gray,  265; 
Fair  V.  Manhattan  Ins.  Co.,  112  Mass.  32 J;  Hockstadter  v. 
State,  73  Ala.  24;  Eamr  v.  Atlas  Ins.  Co.,  25  Amer.  Dec.  363; 
59/6.  186;  Railroad  Co.  v.  KM,  75  Ala.  396;  Wilkinson  v. 
IVilliafnson,  76  Ala.  103;  Smith  v.  Rice,  56  Ala.  417;  Herring 
V.  Skaggs,  73  Ala.  417;  Higgins  v,  Moore,  34  N.  Y.  417;  WaUs 
V.  Bailey,  49  N.  Y.  495;  Fuller  v.  Robinson,  86  N.  Y.  396; 
Bradley  v.  Wlveehr,  44  N.  Y.  495 ;  Pairn  v.  Howells,  90  N.  Y.  660. 

McCLELLAN,  J. — This  is  an  action  by  the   German* 
American  Insurance  Company  against  the  Commerci^d  Fire 
Yol.  95. 


Digitized  by 


Google 


1891.]  OF  AliABAMA-  471 

[German -American  Ins.  Co.  v.  Commercial  Fire  Ins.  Co.] 

Insurance  Company,  on  a  contract  by  which,  it  is  alleged, 
the  defendant  re-insured  certain  risks  taken  by  plaintiff  on 

Eroperty  in  New  York  City.  The  property  was  destroyed 
y  fire,  the  loss  paid  by  plaintiff,  and  reimbursement  to  the 
pro-rata  extent  of  re-insurance  is  now  sought  to  be  enforced 
from  defendant.  Trial  below  was  had  by  agreement  with- 
out jury,  the  issues  of  fact  were  found  for  defendant,  and 
judgment  went  accordingly.  This  appeal  presents  for 
review  the  conclusions  of  the  city  judge  on  the  evidence, 
and  the  judgment  rendered. 

There  is  no  material  controversy  as  to  what  the  facts  are. 
The  contracts  of  re-insurance  sued  on  were  made  in  this 
way  :  The  Commercial  Fire  Insurance  Company,  on  May 
26,  1887,  signed,  and  mailed  to  the  German-American  In- 
surance Company  what  is  known  as  a  "re-insurance 
compact,"  which  was  duly  received  and  acknowledged 
by  the  latter.  This  compact,  with  its  attached  lists  and 
schedules,  authorized  the  German-American  company  to 
re-insure  itself  in  the  Commercial  company,  within  certain 
limitations  as  to  classes  and  amounts  of  risks,  by  entries 
thereon  or  therein,  followed  by  certain  ad  interim  and  final 
reports  to  the  re-insuring  company,  setting  forth  the  term, 
amount  and  class  of  risk,  rate  of  premium,  and  location  of 
property  insured.  Among  other  risks  which  the  compact, 
as  modified  by  subsequent  correspondence,  authorized  the 
German-American  company  to  re-insure  in,  or  "  cede"  to 
the  Commercial  company,  were  "  non-fibre"  goods  in  brick 
stores  or  warehouses,  in  amounts  not  to  exceed  five  thou- 
sand dollars  in  any  one  building  or  risk.  Claiming  to  pro- 
ceed under  this  authorization,  and  within  its  limitations, 
the  German- American  company  made  and  reported  entries 
on  the  compact  aggregating  twelve  thousana  five  hundred 
dollars,  on  non-fibre  goods  stored  in  "Rossiter's  Stores," 
Nos.  1,  2  and  3  severally.  The  first  entry  and  report  was 
of  $2,000  of  re-insurance  on  goods  in  "Bossiter's  Store 
No.  2,  foot  W.  60th  St.,  N.  Y.  (3ity ;"  the  next  of  $3,000,  on 
goods  in  "Rossiter's  Store  No.  1,  N.  Y.  City ;"  third,  of 
$2,000,  on  goods  in  "Rossiter's  Store  No.  1,  N.  Y.  City ;" 
fourth,  of  $3,000,  on  goods  in  "Rossiter's  Store  No.  2,  N.  Y. 
City ;"  and  last  of  $2,500,  on  goods  in  "Rossiter's  Store 
No.  3,  N.  Y.  City."  Previous  to  these  entries  and  reports, 
plaintiff*,  for  the  purpose  of  inducing  defendant  to  increase 
its  maximum  limit  on  amount  of  re-insurance  on  storage 
stores,  had  sent  the  latter  a  schedule  showing  the  amounts 
of  net  risks  it  carried  on  a  number  of  such  stores  in  New 
York  City  and  elsewhere,  and  among  the  other  items  in  this 
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list  is  the  following,  "Rossiter's  Stores,  ft.  60tli  St.,  N.  T. 
Citv,  $30,000." 

On  proof  of  loss,  defendant  paid  plaintiff  about  $5,000. 
and  refused  to  pay  the  balance  claimed  under  the  re-insor- 
ance  contracts,  amounting  to  something  over  $6,000.  on  the 
ground  that,  as  it  insisted,  "Rossiter's  Stores"  Nos.  1,  2  and 
3  constituted  but  one  building  or  risk  within  the  meaning 
of  the  said  re-insurance  compact,  and,  of  consequence,  plain- 
tiff was  without  authority  to  bind  defendant  beyond  the 
maximum  limit  of  $5,000  on  goods  stored  in  said  stores, 
and  its  entries  and  reports  as  to  and  of  all  re-insurance  in 
excess  of  this  limitation  were  abortive  and  invalid. 

It  can  not  be  doubted  on  the  evidence  found  in  this  record, 
consisting  of  minute  descriptions  and  diagrams  of  Rossiter's 
stores  Nos.  1,  2  and  3,  that  thev,  in  the  ordinary  sense  of 
the  term,  constituted  one  building.  It  appears  that  the 
building  was  five  stories  in  height ;  that  the  outer  wall  was 
common  to  each  of  the  stores ;  that  the  several  floors  were 
respectively  on  the  same  level ;  that  while  two  partition 
walls  divided  the  building  into  three  rooms,  or  compart- 
ments, on  each  floor,  there  were  doors  about  eight  feet 
square  in  each  of  these  walls  between  the  several  compart- 
ments, in  each  of  the  five  stories ;  that  the  whole  structure 
was  under  one  management,  and  devoted  to  the  same  uses, 
the  storage  of  non-fibrous  merchandise  ;  and  that  the  par- 
tition doors  were  used  for  the  purposes  of  the  passage  of 
persons  and  the  removal  of  goods  from  one  store  to  another 
or  others  on  each  floor,  it  was  also  shown  that  double 
iron  shutters  were  provided  for  closing  these  apertures  in 
the  partition  walls ;  that  these  were  generallv  closed,  and 
that  the  partition  walls  extended  five  feet  above  the  roof. 
It  is  not  seriously,  and  can  not  be  successfully  contended, 
that,  upon  this  showing,  the  three  stores  in  question  were 
distinct  buildings,  or  that  they  did  not  constitute  one  and  the 
same  building,  as  that  word  is  commonly  understood. — Fair 
V.  Manhattan  Ins.  Co.  et  al„  112  Mass.  320 ;  Blake  v.  Ex- 
change Muttud  Ins.  Co.,  12  Gray,  265;  CortiUv.  Millers*  d 
Mauufaciurers  MutvxjH  Ins.  Co.,  33  Minn.  90;  Sampson  v. 
Security  Ins.  Co.,  133  Mass.  49 ;  Carr  v.  Hibernia  Ins.  Co.y 
2  Mo.  App.  466  ;  Hot'Madter  v.  State,  73  Ala.  24 

It  is  equally  manifest,  we  think,  that  these  stores,  or  the 
goods  stored  therein,  constituted  l3ut  one  risk  in  the  sense 
of  the  compact  under  consideration,  unless  the  word  is  to 
take  on  a  different  significance  from  the  usa^e  and  custom 
proved  in  this  case,  and  to  be  presently  considered.  It  is 
most  clear  from  the  record 'before  us  that  the  Commercial 
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company  conceived  it  to  be  of  the  utmost  importance  to  it 
that  its  exposure  to  loss  under  the  re-insurance  compact 
should  in  no  case  exceed  $5,000.  When  the  German- Amer- 
ican company  advised  and  requested  it  to  raise  its  maximum 
list  from  $2,500  to  $7,500  or  $10,000  on  non-fibre  storage, 
it  replied,  "We  think  that  the  line  suggested  by  you  is 
rather  too  large  for  us ;  we  have,  however,  concluded  to 
authorize  an  increase  on  the  'non-fibre'  stores  to  $5,000,  that 
on  *fibre'  to  remain  $2,500  as  heretofore."  And  the  purpose 
of  the  company  evidently  was  to  guard  against  the  possi- 
bility, or  probability  in  case  of  any  loss,  of  losing  in  any 
one  fire  more  than  it  could  afford  to  lose,  having  in  view  its 
relatively  small  capitalization  and  assets.  The  means 
adopted  to  effectuate  this  purpose  was  the  stipulation  of  the 
compact  against  being  bound  beyond  a  stated  sum  on  any 
one  building  or  risk.  How  this  means  could  accomplish 
the  end  to  which  it  was  addressed,  if  the  stipulation  be 
construed  so  as  to  admit  of  re-insurance  to  three  times  the 
minimum  limit  upon  the  mere  circumstance  that  there  are 
three  rooms,  stores  or  compartments  in  the  building  pro- 
posed to  be  insured,  while  the  probable  consequence  of  a 
fire  in  any  one  of  these  stores  would  be  the  destruction  of 
the  contents  of  all  three  of  them,  and  where  the  risks  arising 
from  possibility  of  misconduct  on  the  part  of  the  insured, 
would,  of  course,  be  equally  incident  to  the  goods  in  all  and 
each  one  of  the  stores,  it  is  difficult  to  perceive.  With  the 
probability  that  a  fire  starting  in  either  of  the  stores  would 
consume  the  contents  of  the  others,  and  the  certainty  that 
incendiarism  by  the  owner  for  the  purpose  of  collecting 
insurance  money — a  risk  which  must  be  reckoned  in  all  fire 
insurance — would  go  to  the  destruction  of  all  the  property 
kept  by  him  in  the  building,  there  is  every  reason  for  the 
conclusion  that  the  Commercial  Fire  Insurance  Company 
intended  the  limitation  to  $5,000  to  obtain  with  respect  to 
property  stored  in  different  compartments,  rooms  or  stores 
in  the  same  building,  as  in  the  case  at  bar.  And  we  accord- 
ingly hold,  that  plaintiff  was  without  authority  to  re-insure 
itself  in  the  defendant  corporation,  on  merchandise  stored 
in  "Bositer's  Stores,"  in  any  sum  beyond  $5,000,  if  the  re- 
insurance compact  is  to  be  interpreted  according  to  the 
ordinary  significance  of  the  term  "building  or  risk' 

It  is  proved  in  this  case,  however,  that  according  to  an 
established  and  universal  usage  or  custom  of  the  business 
of  insurance  in  the  city  of  Neiv  York,  each  one  of  "Rossiter's 
Stores,"  numbered  1,  2  and  3,  was  a  distinct  building  for  all 
the  purposes  of  insurance,  and  that  risks  taken  upon  goods 
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in  them  severally  are  distinct  and  separate  risks.  So  that, 
if  this  usage  is  to  obtain  in  respect  of  the  compact  of  re- 
insurance involved  here,  as  claimed  for  plaintiff,  the  several 
contracts  of  re-insurance  entered  and  reported  to  the  de- 
fendant, being  each  within  the  latter's  maximum  list  when 
measured  separately  as  to  each  store,  are  within  the  limita- 
tion of  $5,000  stipulated  for,  and  therefore  valid  and  binding 
on  the  Commercial  company.  While  it  is  well  settled  at 
this  day,  that  the  existence  of  an  usage  in  respect  of  the 
subject-matter  of  a  contract  may  have  the  effect  of  giving  to 
its  terms  definitions  which  would  not  otherwise  attach  to 
them,  the  doctrine  rests,  except  in  particular  instances,  solely 
upon  the  theory,  that  the  parties  in  entering  into  the  com- 
pact had  such  usage  in  mind,  stipulated  with  reference  to 
it,  and,  hence,  made  it  a  part  of  their  contract ;  and  whether 
an  usage,  in  a  given  case,  is  thus  to  be  taken  as  a  part  of 
the  contract,  whether  the  parties  had  it  in  view  in  their  ne- 
gotiations, and  intended  that  their  agreement  should  be 
read  and  construed  with  reference  to  and  in  the  light  of 
such  usage,  is  always  a  question  of  fact.  And  as,  in  the 
nature  of  things,  no  man  can  be  said  to  have  contracted 
with  reference  to  a  fact — to  have  had  a  fact  in  mind — of 
which  he  was  ignorant,  usage  relied  on  by  one  party  to  give 
color  to  the  obligations  of  another,  or  to  impose  a  liabuity 
which  does  not  arise  on  the  ordinary  meaning  of  the  terms 
of  their  contract,  must  be  shown  to  have  been  known  to 
such  other  party.  This  is  usually  done  by  proof  of  an  estab- 
lished usage,  certain,  uniform  and  reasonable  in  character, 
and  of  sucn  general  acceptance,  and  conseouent  notoriety, 
as  that  prima  fdcie  presumption  of  knowledge  of  it  on  the 
part  of  him  who  is  sought  to  be  affected  by  it  arises,  and, 
unrebutted,  affords  the  predicate  for  the  further  presump- 
tion, of  a  conclusive  nature,  that  he  considered  it  in  the 
particular  dealing  to  which  it  is  incident,  and  made  it  as 
much  a  part  of  his  contract  as  if  it  had  therein  been  speci- 
fically referred  to. 

In  the  case  at  bar,  the  onm  was  on  plaintiff  to  prove,  not 
only  that  the  usage  relied  on  had  been  established  and  ex- 
isted at  the  time  of  the  contract,  but  also  that  the  defendant 
had  knowledge  of  it,  and  therefore  is  to  be  holden  to  have 
contracted  with  reference  to  it.  There  is  no  direct  evidence 
of  such  knowledge.  The  inference  of  knowledge  is  sought 
to  be  rested  alone  on  proof  of  the  establishment,  existence 
and  prevalence  of  the  usage  in  the  city  of  New  York.  Had 
both  contracting  parties  oeen  domiciled  in  that  city,  and 
entered  into  a  re-insurance  compact  solely  with  reference  to 
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risks  located  there,  there  would  be  some  ground  to  say  that 
defendant  would  be  held  prima  facie  to  a  knowledge  of  the 
usage.  But  the  domicile  of  defendant  was  in  Alabama,  and 
the  re-insurance  compact  contemplated  and  provided  for  the 
taking  of  risks  not  only  in  the  city  of  New  York,  but 
throughout  the  country.  Not  only  so,  but  the  correspond- 
ence between  the  parties  demonstrates  that  risks  were  ac- 
tually incurred  under  the  compact  in  a  number  of  other 
towns  and  cities.  It  can  not  be  supposed  that  the  Commer- 
cial company  had  knowledge  of  the  local  usages  incident  to 
the  business  of  insurance  in  each  of  these  numerous  locali- 
ties, and  so  contracted  with  reference  to  them  that  its  obli- 
gations, expressed  in  clear  and  unambiguous  terms,  imported 
a  liability  for  one  sum  on  a  given  state  of  facts,  in  New  York 
city,  another  sum  on  the  same  facts  in  Brooklyn,  another  in 
Litchfield,  Connecticut,  yet  another  in  Chicago,  and  so  on 
ad  infinitum.  The  law  to  the  contrary  is  well  settled,  that 
proof  of  such  local  usages  will  not  raise  up  a  presumption 
of  a  knowledge  of  their  existence  on  the  part  of  one  engaged 
generally  in  the  business  to  which  they  pertain  in  a  certain 
city,  at  least  where  the  domicile  of  the  party  sought  to  be 
charged  is  elsewhere ;  or,  in  other  words,  that  in  order  to 
create  even  a  pinma  facie  presumption  that  a  party  has 
knowledge  of  an  usage  incident  to  a  particular  business 
about  which  he  is  engaged,  the  usage  must  be  shown  to  be 
a  general  one  in  that  business,  in  such  sort  as  that  it  would 
be  unreasonable  to  suppose  he  was  ignorant  of  it  This 
plaintiff  has  failed  to  do ;  no  general  usage  is  proved,  or 
attempted  to  be  proved,  and  the  defendant  can  not  be  held 
beyond  the  terms  of  its  compact  dissociated  from  any  effect 
the  alleged  usage  is  claimed  to  have  upon  those  terms. 
Cobb  V,  Limerock  Ins,  Co.,  58  Me.  326 ;  Lawson,  Usages  & 
Customs,  §§  17,  25,  26,  27;  Hill  v.  Hihernia  Ins.  Co,,  10  Hun, 
26;  E,  Tenn,,  V.  d:  G,  B.  R,  Co,  v,  Johnston,  75  Ala.  596; 
Smith  V,  Rice,  56  Ala.  417 ;  Herring  v,  Ska^jgs,  73  Ala.  446 ; 
Bradley  v,  Wheeler,  44  N.  Y.  495 ;  Child  v,  ^un  Mutual  Ins. 
Co.,  3  Sandf.  26;  Walh  v,  Bailey,  49  N.  Y.  464;  Higgins  v. 
Moore,  34  N.  Y.  417. 

The  presumption  of  knowledge  of  an  established  usage, 
which  arises  upon  proof  of  its  generality  in  the  business  or 
trade  to  which  it  is  incident,  is,  as  we  have  indicated,  gen- 
erally speaking  only  jt>ri  ma /oczV,  and  hence  rebuttable  by 
direct  evidence  of  a  want  of  such  knowledge. —  Walls  v.  Bai- 
ley, supra.  With  reference  to  contracts  of  insurance,  there 
is  this  objection  to  the  doctrine  just  stated :  that  insurance 
companies  are  under  such  a  duty  to  inform  themselves  of 
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the  usages  of  the  particular  business  insured  as  that  they 
will  notbe  heard  to  deny  such  knowledge.  TKis  only  means, 
however,  that  where  a  general  usage  in  business  is  proved, 
an  usage  of  the  character  that  raises  up  the  prima  facie 
presumption  of  knowledge  in  ordinary  cases,  the  insurer,  in 
view  of  the  duty  resting  on  him  to  acquaint  himself  with 
the  general  usages  of  the  business,  will  not  be  let  in  to  rebut 
the  presumption,  which,  in  consequence,  becomes  a  conclu- 
sive one  as  to  him.  But  an  insurer  is  no  more  bound  than 
any  other  party  hy  proof  of  usages  obtaining  to  a  greater  or 
less  extent,  territorially  or  otherwise,  in  respect  of  the 
business  insured,  which  are  not  general  in  their  nature,  but 
obtain  only  in  certain  localities,  or  not  substantially  to  all 
instances  of  the  particular  business.  So  that,  if  it  were 
conceded  here  that  had  the  ^roof  established  the  New  York 
City  usage  in  question  as  incident  to  the  insurance  business 
throughout  the  territory  contemplated  in  this  re-insurance 
compact,  the  defendant  would  not  be  heard  to  assert  its 
ignorance  of  it,  or  to  deny  that  it  contracted  with  reference 
to  it ;  yet  the  predicate  for  this  yt*a.9i-e8toppel  is  wholly 
lacking,  in  that  the  proof  adduced  is  not  of  such  general 
usage,  but  only  of  one  that  is  local  and  peculiar  to  the  City 
of  Sew  York — a  particular  usage  or  custom  the  existence 
of  which  raises  no  presumption  at  all  that  defendant  had 
knowledge  of  it. — Lawson's  Usages  &  Customs,  §§  17,  19,  26. 
It  is  further  contended  for  plaintiff,  that  conceding  the 
re-insurance  compact  did  not  authorize  more  than  $5,0^  of 
insurance  on  "Rossiter's  Stores,"  yet  the  defendant  acqui- 
esced in,  and  thereby  ratified  plaintiff's  entries  involving  a 
risk  of  $12,500,  and  thus  validated  these  entries.  Of  course, 
this  contention  must  be  rested  on  the  assumption  that  de- 
fendant was  advised  of  the  location  and  character  of  Rossi- 
ter's  three  stores,  and  knew  or  must  be  held  to  have  known 
that  they  in  fact  constituted  but  one  building ;  since  acqui- 
escence, from  which  ratification  mav  be  inferred,  can  only 
be  predicated  of  a  failure  to  disaffirm  a  transaction  after 
the  party  is  advised  or  put  on  notice  in  respect  of  the  facts 
which  entitled  him  to  repudiate  it  We  do  not  find  from 
this  record  that  the  Commercial  Fire  Insurance  Company 
had  knowledge  or  notice  of  the  fact  that  these  several  stores 
constituted  one  and  the  same  building,  until  after  the  loss 
had  occurred,  and  demand  had  been  made  on  it  for  its  pro- 
rata of  the  insurance.  The  relations  existing  between  the 
two  companies  were  of  a  fiduciary  character.  The  German- 
American  company  was  in  a  sense  the  agent  of  the  Com- 
mercial company,  for  the  purpose  of  re-insuring  itself  in 
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the  latter.  The  utmost  candor  and  good  faith  on  the  part 
of  the  former  were  of  the  essence  of  the  relations  created 
by  the  compact.  The  Commercial  company  was  justified 
in  the  assumption  that  the  German-American  company,  in 
fixing  liabilities  on  the  former  to  enure  to  its  own  benefit, 
would  not  abuse  the  confidence  incident  to  the  relation  ex- 
isting between  them,  but  would  strictly  adhere  to  and  be 
guided  by  the  terms  of  the  compact,  and  not  exceed  the 
umits  of  liability  thereby  imposed.  It  had  a  right,  there- 
fore, to  assume  that  it  would  not  be  entered  in  a  sum 
greater  than  $5,000  on  any  one  building  or  risk,  and  to  act 
upon  this  assumption  until  it  was  advised  to  the  contrary. 
It  was  not  incumbent  on  the  insurer  to  seize  upon  pretexts 
or  slight  indications  to  indulge  suspicions  leading  to  in- 
quiries as  to  the  good  faith  of  its  qtiasi-a^eni;  and  it  does 
not  lie  in  the  mouth  of  the  German-American  company 
to  say,  Notwithstanding  the  trust  and  confidence  inherent 
in  our  contractual  relations,  you  should  have  been  on  the 
alert,  as  if  anticipating  malversation  on  our  part,  to  institute 
minute  inquiry  into  the  transactions  between  us,  with  a 
view  to  discovering  that  we  had  violated  the  instructions 
you  had  laid  down  for  our  guidance.  Conceding,  therefore, 
that  the  Commercial  company  must  be  held  to  notice  that 
"Rossiter's  Stores  Nos.  1,  2  and  3"  were  located  at  the  foot 
of  60th  street,  from  the  casual  mention  of  them  as  being 
there  situated  in  the  list  of  July  31, 1888  (which  was  for- 
warded to  defendant  for  a  purpose  entirely  distinct  from 
that  of  giving  advice  of  the  location  of  any  one  of  the 
numerous  buildings  mentioned  therein),  and  this  notwith- 
standing there  is  what  seems  to  be  a  pregnant  omission 
from  the  reports  of  re-insurance  of  all  specification  as  to 
the  location  of  two  of  these  stores ;  yet  we  do  not  conceive 
that,  under  the  circumstances,  this  notice  that  these  stores 
were  at  the  foot  of  a  certia.in  street  carried  either  con- 
structive or  actual  Itnowledge  to  defendant  that  the  stores 
were  in  and  constituted  a  single  building.  They  might  well 
have  been  the  three  stores  next  the  end  of  the  street,  and 
yet  have  also  been  distinct  buildings ;  and  the  defendant,  in 
view  of  the  stipulations  of  the  compact  which  it  had  a  ri^ht 
to  suppose  plaintiff  would  observe,  was  justified  in  assuming 
that  they  were  in  fact  separate  buildings  and  risks,  although 
it  may  have  known  they  were  all  at  the  loot  of  60th  street 
On  the  same  considerations,  our  further  conclusion  is, 
that  defendant  is  not  prejudiced  in  this  case  by  the  fact  that 
it  at  first  placed  its  exemption  in  part  from  the  asserted 
liability  on  another  ground     This  could  not  have  been  a 
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waiver  of  the  defense  now  relied  on,  because  the  Commer- 
cial company,  at  the  time  of  advancing  the  other  defense, 
was  not  advised  of  the  facts  on  which  this  one  depended, 
and  its  ignorance  of  them  was  due,  not  to  its  own  negli- 
gence, but  to  that  of  the  plaintiff.. 

We  find  no   error   in   the   record,  and  the  judgment  of 
the  City  Court  is  affirmed. 


Kohn,  Leberman  &  Co.  v.  Haas. 

Action  on  Foreign  Jvdgment 

1.  Plea  denying  jurisdiction  of  person^  and  replication  averring  iubse- 
quent  appearance. — In  an  action  on  a  foreign  judgment,  the  defendant 
pleaded  that  the  court  which  rendered  it  had  no  jurisdiction  of  his 
person  ;  to  which  plaintiff  replied  that,  at  a  subsequent  term  of  the 
court,  defendant  appeared,  and  moved  to  set  aside  the  judgment  on 
the  same  ground  alleged  in  his  plea,  and  that  the  court  decided  the 
motion  against  him;./tWc/,  that  the  replication  was  demurrable  be- 
cause it  did  not  aver  facts  which  showed  that  the  court  had  juris- 
diction of  the  motion  to  set  aside  the  judgment. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thos.  M.  Arrington. 

Thorington  &  Smith,  for  appellants. 

Arrington  &  Graham,  contra.     (No  briefs  on  file.) 

COLEMAN,  J. — Appellants  brought  suit  in  the  City 
Court  of  Montgomery  against  J.  C.  Haas,  upon  a  judgment 
recovered  agaiDst  him  in  a  court  of  general  jurisdiction  in 
the  city  of  Philadelphia,  State  of  Pennsylvania.  To  the 
complaint  the  defendant  filed  his  pleas  setting  up  that  the 
court  in  which  the  judgment  was  rendered  was  without 
jurisdiction  of  his  person  at  the  time  of  its  rendition.  The 
plaintiff,  by  his  replication  to  the  plea  of  the  want  of  juris- 
diction, showed  that,  at  a  subsequent  term  of  the  same 
court,  the  defendant  moved  the  court  to  vacate  and  annul 
the  judgment,  the  foundation  of  the  present  suit,  upon  the 
same  grounds  now  set  up  in  the  pleas  as  a  defense,  and  that 
after  notice  to  the  plaintiff  in  tnat  suit,  the  question  was 
adjudicated  adversely  to  the  motion.  The  defendant  de- 
murred to  the  replication  of  the  plaintiff,  for  that  the  re- 
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Elicatioli  failed  to  aver  that  the  court  had  jurisdiction  to 
ear  and  adjudicate  the  subject-matter  of  the  motion ;  and 
also  upon  the  further  ground,  that  the  replication  failed  to 
aver  that  the  question  was  heard  and  adjudicated  upon  its 
merits.  The  court  sustained  the  demurrer  to  plaintiff's 
replication,  and  the  correctness  of  this  ruling  is  the  question 
for  consideration. 

In  Buchanan  v.  Thomason,  70  Ala.  402,  it  was  declared 
that  the  rule  is  well  settled,  that  a  court  "is  without  power 
to  alter,  vary  or  annul  final  judgments  or  decrees  after  the 
close  of  the  term  at  which  they  maj  have  been  rendered, 
unless  it  be  mere  clerical  errors  or  omissions."  It  is  equally 
well  settled,  that  a  court  at  any  subsequent  term  may  vacate 
and  annul  a  judgment  or  decree  which  is  void  upon  its  face  ; 
but,  if  the  invalidity  of  the  judgment  is  not  apparent  on  the 
face  of  the  record,  and  can  only  be  shown  Dy  matter  ex- 
trinsic, or  dehm^s  the  record  (except  in  case  one  of  the 
parties  was  dead  at  the  time  it  was  rendered),  then  the 
general  rule  applies,  and  the  court  is  powerless  over  final 
judgments  and  decrees  rendered  at  a  former  term. — Johnson 
V,  Glasscock,  2  Ala.  522 ;  Carlisle  v,  Ki/iebrew,  89  Ala.  329 ; 
Baker  v,  Bardift,  76  Ala.  417 ;  Gox  v.  Jones,  40  Ala.  297. 

If  the  court  had  granted  the  motion,  and  vacated  the 
judgment,  we  would  presume  in  favor  of  the  ruling  of  the 
court  that  the  record  proceedings  showed  upon  their,  face 
that  the  court  had  no  jurisdiction ;  and  the  presumption 
also  arises  from  the  refusal  of  the  court  to  grant  the  motion, 
that  upon  the  record  proceedings  prima/acie  the  judgment 
was  not  void.  It  would  not  follow,  however,  from  these 
presumptions,  that  the  court  had  jurisdiction  to  hear 
evidence  extrinsic  of  the  record,  and  to  determine  from  this 
evidence  that  the  court  had  jurisdiction  to  determine  the 
facts  involved  in  the  motion.  In  fact,  it  would  require 
statutory  authority  to  authorize  the  court  to  exercise  such 
jurisdiction  at  a  subsequent  term. 

We  understand  the  foregoing  to  be  a  well  settled  rule  at 
common  law,  and  presumptively  is  the  law  in  all  the  States 
of  common-law  origin.  The  reasons  are  stated  forcibly, 
and  with  great  clearness,  in  the  case  of  Peitus  v,  McClanna- 
han,  52  Ala.  57.  It  is  also  settled,  that  we  must  presume  in 
favor  of  the  judgment  rendered  by  a  court  of  general  juris- 
diction of  a  sister  State  that  the  court  had  jurisdiction  of 
the  subject-matter  adjudicated,  until  the  contrary  appears. 
Slaughter  v.  Cunningham,  24  Ala.  269 ;  Kingman  v.  Paulson, 
126  Ind.  507 ;  22  Am.  St.  Eep.  611.  If  it  be  apparent  on  the 
face  of  the  record  that  the  court  did  not  have  jurisdiction, 
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then  no  such  presumption  arises. — Dozier  v.  Joyce,  8  Por, 
312 ;  24  Ala.,  supra;  22  Am.  St.  Bep.,  Arthur  v.  Israel,  383-7; 
Blanfon  v.  Carroll,  86  Va.  537,  356;  BemfieU  v.  AJhri, 
132  III.  655;  Henderson  v.  Banks,  70  Texas,  398. 

It  may  be  that  the  motion  of  defendant  Haas,  entered  in 
the  court  of  Common  Pleas  of  Philadelphia,  to  vacate  and 
annul  the  judgment  rendered  against  him  at  a  former 
term,  was  a  direct  attack  upon  the  validity  of  the  judgment; 
but  we  are  of  opinion  that,  at  common  law,  the  jurisdiction 
of  the  court  to  consider  the  motion  was  limited  to  facts 
apparent  upon  the  face  of  the  record  proceedings.  If  the 
proceedings  showed  upon  their  face  that  the  court  which 
rendered  the  judgment  did  not  have  jurisdiction  of  the 
person  of  the  defendant,  it  was  within  the  power  of  the 
court  to  vacate  and  annul  the  judgment.  We  are  further- 
more of  the  opinion,  that  if  the  proceedings  prima  faeie 
were  correct,  and  the  judgment  upon  its  face  regular,  so 
that  it  required  extrinsic  evidence,  matters  dehors  the  record, 
if  such  were  the  real  facts,  to  show  that  the  court  did  not 
have  jurisdiction  of  the  person  of  the  defendant;  then, 
under  the  general  principle,  that  a  court  has  no  power  over 
its  final  judgments  after  the  adjournment  of  tne  term  at 
which  they  were  rendered  (except  as  herein  above  limited 
and  qualified),  the  court  did  not  have  jurisdiction,  in  the 
absence  of  a  statute,  at  a  subsequent  term,  to  adjudicate 
the  question  of  fact  presented  by  the  motion  of  defendant 
to  vacate  and  annul  the  judgment.  The  injured  party 
might  have  redress  in  some  other  way. — Croft  v.  Dexier, 
8  Ala.  770. 

The  question  is  directly  presented,  does  the  rule  which 
raises  the  presumption  that  courts  of  general  jurisdiction  of 
sister  States  had  jurisdiction  over  questions  and  matters 
adjudicated,  prevail  in  cases  where,  in  order  to  maintain  the 
jurisdiction  exercised,  it  is  necessary  to  presume  that  the 
legislature  of  the  sister  State  has  by  statute  conferred  that 

{'urisdiction,  and  that  the  common  law  in  this  respect  has 
)een  altered?  or  does  the  rule  dominate  that  the  common 
law  is  presumed  to  exist  in  our  sister  States,  and  that 
it  is  necessary  in  such  cases  to  plead  specially  the  stat- 
ute of  a  sister  State,  showing  that  the  common-law  rule  in 
this  respect  has  been  altered. 

Applying  the  proposition  to  the  case  at  bar :  At  common 
law,  tne  court  of  Common  Pleas  did  not  have  jurisdiction, 
at  a  subsequent  term,  to  hear  extrinsic  facts,  and  determine 
therefrom  the  jurisdiction  of  the  court.  Was  it  the  duty  of 
defendant  to  plead  negatively  that  there  was  no  statute  con- 
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f erring  such  jurisdiction,  and  prove  his  negative  plea?  or 
was  it  the  duty  of  the  plaintiff,  in  his  replication  to  defend- 
ant's plea,  to  aver  the  statute  giving  the  court  jurisdiction? 
How  IS  the  defendant  to  establish  his  negative  plea,  if  he 
pleads  it?  Must  he  bring  before  the  court  the  entire  sys- 
tem of  legislation  of  the  sister  State?  In  the  case  of  Gunn 
V.  Hoivdl,  27  Ala.  663,  afterwards  reported  in  35  Ala.  144, 
and  referring  to  if  ills  v.  Stetoart,  12  Ala.  94,  it  was  held  that, 
though  garnishment  proceedings  were  purely  statutory,  this 
court  would  presume  that  a  judgment  rendered  in  the  courts 
of  a  sister  otate,  upon  such  proceedings,  acted  within  its 
jurisdictional  authority.  In  tne  case  of  iliUs  v.  Stetoart, 
aujrra,  p.  95,  the  court  uses  this  languajje :  "If,  in  point  of 
fact,  the  tribunal  had  no  jurisdiction  either  of  the  subject- 
matter  or  of  the  parties,  it  was  competent  for  the  plaintiff 
to  have  replied  to  it,  and  put  the  matter  in  issue."  What 
would  have  constituted  a  sufficient  replication  in  that  case, 
is  undecided.  In  the  case  of  Gunn  v.  Howell,  27  Ala.,  the 
plea  did  aver  generally  that  the  court  had  jurisdiction,  but 
it  did  not  set  out  the  statute  conferring  jurisdiction  in  such 
cases.  The  point  was  made,  that  the  general  averment, 
being  a  mere  conclusion,  was  insufficient,  and  that  the  statute 
should  have  been  specifically  pleaded.  The  court  seemed 
to  consider  it  unnecessary  to  set  out  the  statute  in  the  plea, 
holding  that  in  pleading  it  was  not  necessary  to  set  out 
affirmatively  the  facts  upon  which  the  power  and  authority 
of  the  court  to  act  depend  ;  but  the  rule  was  declared,  that 
if  the  record  introduced  in  evidence  failed  to  show  the  facts 
which  gave  the  court  jurisdiction,  or  failed  to  show  that  the 
court  determined  for  itself  the  jurisdictional  fact,  then  the 
basis  on  which  the  right  to  the  special  remedy  rests  is  want- 
ing, and  the  whole  proceeding  void. 

In  that  case,  the  record  of  garnishment  proceedings  intro- 
duced in  evidence  failed  to  show  a  jurisdictional  fact; 
and  this  court  held,  that  the  judgment  rendered  by  the  court 
in  Georgia  was  invalid  for  the  want  of  jurisdiction,  and  that 
defendant's  plea  was  not  sustained.  The  case  was  retried, 
and  is  reported  in  35  Ala.  162,  but  no  new  question  perti- 
nent to  the  present  issue  was  decided.  It  would  seem  that 
the  practice  pursued  on  the  trial  of  that  case,  and  the  con- 
clusion of  the  court,  was  barely  consistent  with  the  general 
principle  declared  in  the  opinion  itself.  Why  was  it  neces- 
sary for  the  defendant  to  introduce  in  evidence  all  the  pro- 
ceedings of  the  suit  to  judgment  in  the  Georgia  court,  and 
also  the  statutes  of  Georgia  authorizing  the  institution  of 
garnishment  proceedings,  in  order  to  sustain  the  validity  of 
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the  judgment  upon  which  he  relied  to  support  his  plea,  if 
its  regularity  and  yalidity  must  be  presumed  from  tne  fact 
of  its  rendition?  If  it  was  incumbent  on  the  defendant  to 
introduce  in  evidence  the  statutes  of  Georgia  to  support  his 
plea,  good  pleading  would  seem  to  re5[uire  that  he  aver 
them  in  his  plea  If,  instead  of  joining  issue  upon  the  plea 
of  the  defendant  setting  up  the  judgment  in  garnishment, 
the  plaintiff  had  replied  that  there  was  no  statute  in  Geor- 
gia authorizing  a  judgment  in  such  proceeding,  the  attitude 
of  the  parties,  and  tne  condition  of  the  pleadings,  would  be 
similar  to  that  in  which  the  defendant  in  the  present  case 
would  be  placed,  if,  instead  of  demurring  to  the  defendant's 
replication,  he  had  rejoined  by  averring  that  there  was  no 
statute  of  Pennsylvania  which  gave  the  court  jurisdiction 
to  hear  the  motion  at  a  subsequent  term.  This  would 
reverse  the  well-recognized  principle  and  rule  which  requires 
that  he  who  claims  a  right  not  based  upon  the  common  law, 
but  under  the  law  or  statute  of  a  foreign  State,  must  set  out 
or  substantially  state  the  law  or  statute  under  which  he 
claims.  We  are  of  opinion  plaintiff's  replication  was  de- 
fective in  not  averring  jurisdictional  facts,  and  the  court  did 
not  err  in  sustaining  the  defendant's  demurrer  to  plaintiff's 
replication. 
Affirmed 

Thorington,  J.,  not  sitting. 

Smith  V.  Johnson. 

Action  by  Sheriffs  on  Bond  of  Indemnity. 

1.  Lexyy  of  second  attachment  on  property  hi  hands  of  sheriff  under 
prior  nttarhment;  liability  on  bond  of  mdernnit}/.— In  an  action  by 
a  sheriff  on  a  bond  of  indemnity,  which  was  given  to  procure  the 
levy  of  an  attachment  on  goods  which  were  already  in  his  possession 
under  the  levy  of  prior  attachments,  if  it  is  shown  that  the  levy  was 
discharged  by  agreement  between  the  plaintiff  and  the  claimant  of 
the  goods,  who  thereupon  released  plaintiff  from  liability  on  account 
of  the  levy,  but  afterwards  recovered  a  judgment  against  the  sheriff; 
the  defendants  may  show  that  that  judgment  was  founded  on  the 
levy  of  the  prior  attachments,  and  a  recovery  can  not  be  had  against 
them,  in  any  event,  for  more  than  nominal  damages. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  James  B.  Head, 
Vol.  »5. 


Digitized  by 


Google 


180I.J  OF  ALABAMA.  483 

[Smith  V.  Johnson.] 
Hewitt,  Walkbb  &  To^ersR,  for  appellant 

Lane  &  White,  contra, 

"WALKER,  J. — ^The  appellee,  0.  A.  Johnson,  sued  out  an 
attachment  against  the  J^gers  Printing  Company,  and 
directed  the  sheriff  to  levy  the  writ  on  certain  property  as 
the  jjroperty  of  the  defendant  in  attachment  xhe  sheriff 
required  a  bond  of  indemnity,  which  was  made ;  and  he 
then  executed  the  writ  as  directed.  The  property  levied  on 
was  already  in  the  sheriff's  possession  when  Johnson  sued 
out  his  attachment,  having  been  seized  under  writs  of  at- 
tachment which  had  been  sued  out  by  other  persons  against 
the  same  defendant  Nothing  whatever  was  done  under 
Johnson's  attachment  except  to  indorse  the  leyjr  on  it 
Within  a  day  of  two  after  the  levy  was  made  in  this  way, 
there  having  been  no  change  whatever  in  the  possession  of 
the  property,  Johnson's  attorneys,  in  writing,  ordered  and 
directed  the  sheriff  to  release  and  discharge  the  property 
from  the  levy  under  Johnson's  attachment,  and  notified  the 
sheriff  that  Allen,  who  claimed  to  be  the  owner  of  the 
property  levied  on,  had  agreed  to  relinquish  all  claim 
against  Johnson  because  oi  the  levy  of  nis  writ,  if  the 
propjerty  was  released  from  that  levy.  Thereupon  the 
sheriff  released  the  property  from  that  levy,  but  retained  it 
under  the  prior  writs  sued  out  by  other  persons.  After- 
wards, Allen  sued  the  sheriff  in  trespass  for  taking  the 
property  upon  which  the  several  writs  of  attachment  had 
been  levied,  and  recovered  a  judgment  against  him  for 
more  than  two  thousand  dollars.  Thereupon  the  sheriff 
brought  this  suit  on  Johnson's  bond  of  indemnity,  to  re- 
cover the  amount  of  said  judgment  and  costs,  which,  it  is 
alleged,  have  been  paid. 

The  complaint  in  the  action  of  trespass  brought  by  Allen 
followed  the  form  prescribed  by  the  Code  (p.  794,  Form  23), 
and  was  against  the  sheriff  alone.  The  writs  which  the 
sheriff  had  levied  on  the  property  were  not  referred  to  in 
the  pleadings  in  that  case.  The  sheriff's  defense  in  that 
case  was  conducted  by  the  attorneys  who  represented  the 
parties  whose  attachments  had  been  levied  before  Johnson's 
was  sued  out  Johnson  was  not  notified  of  the  pendency  of 
that  suit,  and  was  not  represented  in  its  defense.  Of  course, 
Johnson's  bond  of  indemnity  covered  only  the  acts  of  the 
sheriff  for  which  it  was  intended  to  afford  him  indemnity. 
The  makers  of  that  bond  are  not  to  be  charged  for  the 
faults  of  the  sheriff  for  which  they  did  not  undertake  to 
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answer.  The  action  of  trespass  against  the  sheriff 
did  not  show  on  its  face  that  it  was  based  on 
the  levy  of  Johnson's  process  on  the  property. 
It  was  competent  for  the  defendants  in  tnis  suit 
to  show  that  the  damages  recovered  against  the  sheriff  in 
the  action  of  trespass  were  for  a  taking  of  the  property 
other  than  under  Johnson's  writ  To  this  end  it  was  proper 
to  ad^lit  evidence  to  show  that,  when  Johnson's  writ  was 
levied,  the  sheriff  already  had  the  property  in  possession 
under  process  which  prior  to  that  time  had  be^n  sued 
out  by  other  persons ;  and  also  to  show,  that  the  acf;  of  the 
sheriff  in  taking  and  retaining  the  property  under  the  earlier 
process  was  proved  against  him  in  the  action  of  trespass,  . 
The  result  of  this  proof  is  to  make  it  plain  that,  if  Alien- 
was  the  owner  of  the  property,  and  entitled  to  its  posses- 
sion, the  trespass  by  the  sheriff  had  been  committed  before 
JohnstOn's  attachment  was  sued  out.  The  subsequent  act  of 
tl^e  sheriff  in  levying  Johnson's  attachment  on  the  same 
property,  by  simply  making  an  indorsement,  to  that  effect 
on  the  writ,  did  not  render  his  previous  seizure  and  retenr 
tion  of  the  property  any  more  or  less  a  trespass.  .  WJien 
Allen,  as  the  owner  of  the  property,  agreed  to  waive  all 
claim  against  Johnson  because  of  his  attachment,  and  there- 
upon the  latter  had  his  levy  discharged,  the  functions  of 
the  sheriff  as  to  that  writ  ceased,  without  his  ever  having 
done  anything  under  it  amounting  to  more  than  a  mere 
technical  offense  against  Allen's  rights  as  owner.  When 
Allen  brought  this  suit  against  the  sheriff,  the  substantial 
grievance  he  had  to  complain  of  was  the  seizure  and  reten- 
tion of  the  property  under  the  older  process.  If  the  makers 
of  Johnson  s  bond  of  indemnity  had  been  ioined  with  the 
sheriff  as  parties  defendant  to  that  suit,  they  could  have 
pleaded  Allen's  release,  in  bar  of  any  recovery  against 
them. 

Conceding  that  the  release  did  not  discharge  the  sheriff's 
liability  because  of  the  levy  of  Johnson's  writ,  and  conced- 
ing also  that  the  levy  amounted  to  a  trespass  as  against 
Allen,  because  he,  as  owner  of  the  property,  was  then  enti- 
tled to  the  immediate  possession  of  it,  though  the  sheriff 
had  the  actual  possession;  yet  it  is  plain  that  no  substan- 
tial damages  could  have  been  recovered  against  the  sheriff 
because  of  that  levy.  When  property  is  already  in  the 
sheriff's  possession  under  former  writs,  his  levy  of  other 
process  upon  it  by  merely  making  an  indorsement  to  that 
effect  imports  only  nominal  damages  to  the  owner  of  the 
property,  if  it  is  not  subject  to  the  process,  if  that  levy  is 
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discharged  before  auything  more  is  done  under  it.  The 
owner  might  show  special  damage  to  him  by  reason  of  the 
mere  levy.  But  such  special  damage  would  have  to  be 
claimed  to  be  recovered.  No  special  damages  were  claimed 
in  the  action  of  trespass  against  the  sheriff.  The  circum- 
stances mak^  it  pldin  that  the  levy  of  Johnson's  writ  could 
have  figured  in  that  suit  only  as  the  basis  of  a  recovery 
of  nominal  damages.  We  can  not  escape  the  conclusion 
that  the  substantial  damages  recovered  against  the  sheriff 
in  that  case  must  have  been  based  upon  his  seizure  and 
rete?ition  of  the  property  under  the  older  process.  In  the 
Ij^ht  of  the  evidence  as  to  what  was  proved  against  the 
sheriff  in  that  case,  it  can  not  be  doubted  that,  so  far  as 
that  judgment  was  based  upon  any  act  of  the  sheriff  for 
which  the  bond  now  sued  on  Was  given  to  indemiiify  him,  it 
represents  only  a  recovery  of  noiAinal  damages,  which  would 
not  even-carry  costs  against  him*— Code,  §  283&.  The  com- 
plaint in  this  case  charges  only  the  recovery  atnd  payment 
of  that  judgment  as  a  breach  of  the  condition  of  the  bond 
sued  on.  No  special  damages  are  claimed.  Under  the  cir- 
cumstances, the  mere  recovery  of  the  judgment,  without  any 
special  damage  shown,  cou^d  at  most  entitle  the  sheriff 'to 
recover  nominal  damages  in  a  suit  on  Johnson's  bond  of 
indemnity.  Conceding,  that  he  was  entitled  to  such  a  recov- 
ery, yet  a  verdict  and  judgment  for  the  defendant  will  not 
be  reyiersed  or  set  asiae,  when  the  plaintiff  is  entitled  to 
recover  only  nominal  damages,  unless  the  vindication  of 
some  substantial  right  is  invoP^ed. — New  Orleans^  M.  &  T.  B, 
Co.  V.  Southern  &  A.  T.  Co.,  53  Ala.  211;'  5  Amer-  &  Eng. 
Encyc.  of  Law,  61.  On  this  ground  the  judgment  in  this 
case  may  be  afilrmed.  The  admission  that  the  plaintiff  was 
entitled  to  recover  at  all  is  a  mere  concession  for  the  pur- 
pbses  of  the  argument  adopted  to  show  that  he  has  notnii^ 
subtantial  to  complain  of  m  the  judgment  against,  him.  It 
is  not  decided  that  a  judgment  in  his  favor  would  have  been 
authorized  by  the  evidence. 
Aflirmed. 
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Eastis  V.  lHontfiromery. 

Contested  Probate  of  WiO. 

1.  DeclarcUions  of  devisee  and  proponent  as  evidmce,— The  declarations 
of  an  executor  and  proponent,  one  of  several  beneficiaries  under  the 
will  propounded  for  probate,  not  made  in  the  presence  of  the  testa- 
trix, are  not  competent  evidence  for  the  contestant,  whether  made 
before  or  after  the  execution  of  the  will. 

2.  Undue  influence;  relevancy  of  evidence  as  tending  to  show, — ^As 
tending  to  prove  undue  influence  over  the  testatrix  by  one  of  her 
sons,  one  of  the  executors  and  proponents,  who  was  his 
mother's  general  agent  in  the  transaction  of  her  business,  the 
contestant  can  not  be  allowed  to  prove  that,  on  a  sale  of  land  by  her, 
the  son  signed  her  name  to  the  bond  for  title. 

8.  Evidence  as  to  pecuniary  condition  of  children  not  provided  for  fty 
will,— It  being  shown  on  the  part  of  the  contestant  that  affectionate 
relations  existed  between  the  testatrix  and  certain  grandchildren, 
for  whom  the  will  made  no  provision,  the  proponents  may  prove  that 
these  children  had  considerable  property  of  their  own. 

4.  Burden  of  proof  in  case  of  confidential  relations;  partieipation  of 
proponent  in  preparation  of  will  —Where  it  is  shown  that  the  chief 
executor  and  proponent  of  the  will  was  the  general  agent  of  the 
testatrix,  his  mother,  in  the  transaction  of  her  business,  the  fact  that 
he  carried  her  to  town  with  him,  on  her  own  request,  and  procured 
an  attorney  named  by  her  to  write  her  will,  does  not  show  such 
active  participation  on  his  part  in  the  procurement  of  the  will  as, 
coupled  with  the  existence  of  the  confidential  relations  between 
them,  will  cast  on  him  the  onus  of  disproving  undue  influence. 

5.  Charge  as  to  influence  of  fear  or  imaginary  terrors  in  procuring  will. 
A  charge  asked,  in  these  words,  "The  conduct  of  one  in  vigorous 
health,  towards  one  feeble  in  body,  even  though  not  unsound  in  mind, 
may  be  such  as  to  excite  terror  or  dread,  and  to  make  him  execute 
as  bis  will  an  instrument  which,  if  he  had  been  free  from  such  in- 
fluence, he  would  not  have  executed :  imaginary  terrors  may  have 
been  created  sufiicient  to  deprive  him  of  his  free  agency," — is  proper- 
ly refused. 

6.  Charges  cu  to  testamentary  incapacity,  and  burden  ofproo/.— Charges 
given  at  the  instance  of  the  proponents,  instructing  the  Jury,  in  effect, 
that  testamentary  incapacity  must  exist  at  the  time  of  the  execution 
of  the  wiU ;  that  the  burden  of  proof  as  to  such  incapacity  is  on  the 
contestants,  the  presumption  being  in  favor  of  sanity  and  capacity ; 
and  that  this  burden  can  only  be  discharged  or  shifted  by  proof  of 
prior  habitual  or  flxed  insanity,  or  actual  insanity  or  other  incapacity 
at  the  date  of  the  instrument, — are  correct  expositions  of  the  law. 

7.  Charge  as  to  testamentary  capacity. — ^A  charge  instructing  the 
jury  that,  ^'if  the  testatrix  had  mind  and  memory  enough  to  recollect 
the  property  she  was  about  to  bequeath,  and  the  persons  to  whom  she 
wished  to  bequeath  it,  and  the  manner  in  which  she  wished  it  to  be 
disposed  of,  and  to  know  and  understand  the  business  she  was  en- 

Ked  in,  then,  in  contemplation  of  law,  she  had  a  sound  and  dis- 
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posing  mind,  and  her  great  age  and  bodily  infirmities  do  not  vitiate 
a  will  thus  made," — asserts  a  correct  legal  proposition. 

8.  Charge  ds  to  undue  influence;  explanatory  charge.^-k.  charge  which 
instructs  the  jury  that  they  must  find  in  favor  of  the  contestants, 
"unless  the  evidence  shows  that  the  will  was  obtained  by  moral  co- 
ercion, or  by  importunity  which  could  not  be  resisted  by  the  tes- 
tatrix," asserts  a  correct  legal  proposition ;  and  if  the  contestant 
fears  it  may  mislead  the  jury,  because  the  will  was  contested  on 
other  grounds,  he  should  ask  an  explanatory  charge. 

Appeal  from  the  Probate  Court  of  Jefferson. 

Tried  before  the  Hon.  A.  H.  Benners,  as  special  judge. 

In  the  matter  of  the  last  will  and  testament  of  Mrs.  Martha 
Montgomery,  deceased,  which  was  propounded  for  probate 
by  her  three  sons,  Jonathan,  Felix  and  David  Montgomery, 
who  were  therein  named  as  executors,  and  was  contested  by 
Mrs.  A.  C.  Eastis,  a  grand-daughter  of  the  testatrix,  on 
these  grounds :  (1)  that  the  testatrix,  at  the  date  of  the  will, 
was  of  unsound  mind ;  (2)  that  her  signature  to  the  instru- 
ment was  procured  by  fraud  and  undue  influence ;  and  (3) 
"that  it  was  not  made  and  executed  according  to  law." 
The  will  was  dated  the  6th  September,  1884,  was  written  by 
Hon.  M.  T.  Porter,  then  a  practicing  attorney,  and  was  at- 
tested by  him  and  C.  L.  McMillion ;  and  each  of  them  testi- 
fied, on  behalf  of  the  proponents,  to  its  due  execution  and 
attestation,  and  stated  the  circumstances  under  which  they 
were  called  in  for  that  purpose  by  Jonathan  Montgomery.  j 

The  proponents  then  offered  the  will  in  evidence,  and  the  | 

court  admitted  it,  against  the  objection  and  exception  of  the  I 

contestant ;  the  ground  of  objection  being,  "that  said  will  ! 

was  not  shown  to  have  been  properly  executed."    By  the  ! 

terms  of  the  will,  the  testatrix  gave  all  of  her  property  to  j 

her  eight  living  children,  bequeathing  only  $5.00  each  to 
the  children  of  two  deceased  daughters,  Mrs.  EUard  and 
Mrs.  Hawkins.  W.  W.  EUard,  a  witness  for  the  contestant, 
having  testified  on  cross-examination,  that  Hawkins,  at  the 
time  of  his  death  in  1873,  "had  property  near  Elyton  of 
very  considerable  value,"  the  contestant  moved  to  exclude 
this  evidence  from  the  jury,  and  excepted  to  the  overruling 
of  the  motion.  He  was  also  asked,  on  cross-examination, 
"How  much  property  did  your  children  have  at  the  time 
of  the  execution  of  the  will  ?  and  the  court  allowed  the 
question,  against  the  objection  and  exception  of  the  contest- 
ant The  witness  answered,  "that  his  children  ovmed 
valuable  lands  in  Jefferson  county,  and  that  he  owned  220 
acres  of  land,  but  it  was  not  very  valuable." 

Said  EUard  testified,  also,  that  Jonathan  Montgomery 
attended  to  aU  of  his  mother's  business,  from  1866  until  her 
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death  in  1889 — "that  he  was  in  fact  the  general  manager  of 
all  her  affairs ;"  also,  that  he  had  heard  said  Jonathan,  in 
1878-9,  "trying  to  persuade  his  mother  to  make  him  a  deed  to 
about  70  acres  of  ner  land,  which  she  refused  to  do  at  that 
time,,  and  he  abused  and  cursed  her  becaused  she  would  not 
make  the  deed."  J.  W.  Weatherly,  a  witness  for  the  pro- 
ponents, who  had  married  a  daughter  of  the  testatrix, 
having  testified  on  cross-examination,  "Mywife  received  20 
acres  of  land,"  was  asked  this  question,  "How  much  of  her 
lands  did  testatrix  divide  among  her  eight  children  each, 
the  beneficiaries  in  the  will,  after  the  execution  of  the  will 
which  embraced  the  lands  so  divided,  if  any  ?"  The  court 
sustained  an  objection  to  this  question  on  the  part  of  the 
proponents,  and  the  contestant  excepted.  The  bill  of  ex- 
ceptions does  not  show  the  connection  in  which  this  evidence 
was  ojBfered,  but  only  states  these  facts.  Other  witnesses 
testified,  in  behalf  of  the  contestant,  to  disrespectful  conduct 
and  abusive  language  used  by  Jonathan  Montoomery 
towards  his  mother.  One  of  these  witnesses  testified  :  "I 
heard  Jonathan  say  one  day  that  he  was  going  to  see  to  it 
that  his  mother  did  not  give  the  EUard  children  any  of  her 
property,  and  that  they  should  have  none  of  it."  The 
court  excluded  this  evidence,  on  objection  by  the  proponents, 
and  the  contestant  excepted.  Another  witness  for  the  con- 
testant was  asked  this  question  :  "Did  you  not  hear  Jona- 
than say  that  he  was  going  to  see  to  it  that  the  Ellard 
children  should  have  none  of  his  mother's  property?" 
The  court  sustained  an  objection  to  this  question,  and  the 
contestant  excepted. 

Mrs.  Anderson,  a  daughter  of  the  testatrix,  at  whose 
house  the  will  was  executed,  was  asked  this  question : 
"Were  you  not  present,  and  did  you  not  see  Jonathan 
Montgomery  sign  your  mother's  name  to  the  bond  for  title 
to  W.  J.  Cameron  for  the  100  acres  of  land?"  The  court 
sustained  an  objection  to  this  question,  and  contestant 
excepted. 

Jonathan  Montgomery,  one  of  the  proponents,  was  exam- 
ined as  a  witness  K)r  them,  and  denied  that  he  had  ever  used 
abusive  language  to  his  mother,  or  treated  her  in  any  way 
with  disrespect ;  and  on  cross-examination  he  stated :  "Mo- 
ther deeded  to  each  of  us,  beneficiaries  in  the  will,  20  acres 
of  her  land,  and  then  had  65  acres  lefi  I  signed  all  the 
deeds  for  her.  I  sold  off  for  her,  in  1887,  100  acres  of  land 
to  W.  J.  Cameron,  for  $10,000,  of  which  he  paid  me  in  cash 
$3,333,"  and  the  balance  aiterwards  as  stipulated;  and  that 
this  money  was  lent  by  her  to  her  several  children.    The 
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witness  was  asked  this  (question:  "Did  you  not  have  a 
conversation  with  your  sister,  Mrs.  Jane  Iffawkihs,  at  her 
house  in  this  county,  in  the  presence  of  her  daughter  Jane, 
in  which  you  said  that  your  mother  had  executed  a  will  that 
you  did  not  like,  in  which  the  Ellard  children  were  provided 
for,  and  that  you  had  induced  her  to  destroy  that  will."  The 
court  sustained  an  objection  to  this  question,  and  the  con- 
testant excepted. 

The  contestant  requested  the  following  charges  iu  writing, 
and  duly  excepted  to  their  refusal : 

(1.)  "While  the  existence  of  confidential  relations  be- 
tween the  testator  and  the  beneficiaries  is  not^  in  itself, 
enough  to  shift  the  burden  of  proof  upon  the  proponents  to 
show  that  there  was  not  an  undue  influence  existing  upon 
the  mind  of  the  testatrix  at  the  time  of  the  making  of  the 
will,  yet  the  existence  of  confidential  relations  between  the 
testator  and  the  principal  or  large  beneficiary  under  the 
will,  coupled  with  activity  on  the  part  of  ,the  latter  in  and 
about  the  preparation  and  execution  of  the  will,  such  as  the 
initiation  of  proceedings  for  the  preparation,  employing  the 
draughtsman,  selecting  the  witnesses,  excluding  persons 
from  the  presence  of  the  testator  at  or  about  the  time  of 
the  execution,  and  the  like,  will  raise  up  a  presumption  of 
undue  influence,  and  cast  upon  him  the  burden  of  showing 
that  it  was  not  induced  by  coercion  or  fraud  on  his  part, 
directly  or  indirectly." 

(2.)  "If  the  jury  believe  from  the  evidence  that  Jonathan 
Montgomery  managed  and  controlled  the  affairs  of  the  tes- 
tatrix for  many  jears  before  the  making  of  the  will,  and  up 
to  that  time,  living  in  the  family  with  her  and  her  insane 
daughter;  that  he  actively  participated  in  and  about  the 
execution  of  the  will,  such  as  procuring  the  draughtsman, 
the  witnesses,  Ac,  then  this  is  sufficient  to  cast  upon  the 
proponents  the  burden  of  proving  that  the  will  was  not  the 
product  of  undue  influence." 

(3.)  "The  jury  is  charged  that,  in  procuring  a  will  to  be 
made  by  which  the  testator  disposes  of  his  property  in  a 
manner  different  from  what  he  would  have  done,  had  no 
improper  influence  been  exercised  over  him,  is  sufficient 
reason  for  setting  aside  the  will." 

(4.)  "The  conduct  of  one  in  vigorous  health  towards  one 
feeble  in  body,  even  though  not  unsound  in  mind,  may  be 
such  as  to  excite  terror  or  dread,  and  to  make  him  execute 
as  his  will  an  instrument  which,  if  he  had  been  free  from 
such  influence,  he  would  not  have  executed.  Imaginary 
terrors  may  have  been  created  sufficient  to  deprive  him  of 
his  free  agency," 
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(5.)  "If  the  jury  believe  from  the  evidence  that  Mrs. 
Montgomery,  from  the  infirmity  of  age,  or  other  cause,  was 
reduced  to  that  condition  in  which  she  was  under  the  domin- 
ion and  control  of  Jonathan  Montgomery;  and  that  from 
threats,  over-persuasion,  putting  in  fear  or  dread,  or  any 
other  improper  conduct  on  his  part,  she  was  induced  or 
influenced  to  execute  this  supposed  will,  contrary  to  what 
she  otherwise  would  have  done,  then  the  paper  is  not  a  will, 
and  their  verdict  must  be  for  the  contestants." 

The  court  gave  the  following  charges  at  the  instance  of 
the  proponents,  to  each  of  which  contestant  excepted : 

(1.)  "The  court  charges  the  jury  that  an  influence,  to  be 
an  undue  influence  such  as  will  be  sufficient  to  vitiate  a  will, 
must  be  such  as  in  some  degree  to  destroy  the  free  agency 
of  the  party  making  the  will,  and  such  as  to  constrain  ner  to 
do  what  is  against  her  wUL" 

(2.)  **If  the  jury  believe  from  the  evidence  that  the  will 
was  not  obtained  by  the  exercise  of  an  influence  amounting 
to  coercion,  by  a  motive  tantamount  to  force  or  fear,  such 
was  not  an  undue  influence.'* 

(5.)  "The  burden  of  proof  as  to  insanity,  or  incapacity 
to  make  a  will,  is  on  the  contestant  in  the  first  instance,  and 
that  burden  remains  on  the  contestant  until  she  shows  hab- 
itual and  fixed  insanity,  or  otherwise  shows  a  testamentary 
incapacity  at  the  time  the  will  was  executed." 

(60  "There  is  no  evidence  in  this  cause  of  any  impor- 
tunity by  Jonathan  Montgomery  of  his  mother  to  induce  her 
to  make  the  will  in  controversy." 

(7.)  "There  is  no  evidence  in  this  case  of  any  threats 
made  by  Jonathan  Montgomery  towards  his  mother  to 
induce  or  coerce  her  to  maie  the  will  in  controversy." 

(8.)  "That  unless  the  evidence  shows  that  the  will  was 
obtained  by  moral  coercion,  or  by  importunity  which  could 
not  be  resisted  by  the  testatrix,  tne  jury  must  find  the  issue 
in  favor  of  the  jjroponent" 

(9.)  "If  the  jury  believe  from  the  evidence  that  Martha 
Montgomery,  at  the  time  she  made  the  will,  was  of  sound 
mind,  she  could  make  a  will;  and  for  her  mind  to  be  sound, 
it  is  not  necessary  that  her  memory  be  perfect,  and  her  mind 
be  unimpaired;  out  if  she  had  mind  and  memory  enough  to 
recollect  the  property  she  was  about  to  bequeath,  and  the 
persons  to  whom  she  wished  to  bequeath  it,  and  the  manner 
in  which  she  wished  it  to  be  disposed  of,  and  to  know  and 
understand  the  business  she  was  engaged  in,  then,  in  con- 
templation of  law  she  had  a  sound,  disposing  mind ;  and  her 
great  age  and  bodily  infirmity,  if  she  was  infirm,  and  her 
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impaired  mind,  if  her  mind  was  impaired,  do  not  vitiate  a 
win  thus  made." 

(10.)  "The  burden  of  proof  to  show  undue  influence  is  on 
the  contestants  in  this  case." 

(11.)  "The  court  charges  the  jury  that  a  testatrix  may, 
after  the  making  of  a  will,  sell  or  convey  part  of  the  prop- 
erty included  in  the  will,  without  affecting  the  dipositions 
in  the  will  so  far  as  the  remainder  of  the  property  men- 
tioned in  the  will  is  concerned." 

2l2.)  "Sanitj  is  the  normal  condition  of  the  human  mind, 
the  testatrix  in  this  case  is  presumed  by  the  law  to  have 
been  sane  when  she  made  the  will,  unless  the  contestant  has 
shown  to  the  jury's  satisfaction  that  she  was  under  the  dis- 
ability of  habitual  and  fixed  insanity  prior  to  the  execution 
of  the  will,  or  that  she  was  not  capable  of  making  a  will  at 
the  time  the  will  was  made." 

(13.)  "The  influence  which  the  law  calls  undue  influence, 
and  which  must  be  shown  to  vitiate  a  will  upon  the  ground 
of  undue  influence,  must  be  an  influence  exerted  at  the  time 
of  the  execution  of  the  will,  or  must  have  such  a  relation  to 
ite  execution  as  that  the  jury  believes  from  it  that  the  will 
was  executed  under  such  influence." 

(14.)  "Testamentary  incapacity  for  making  a  will  must 
be  an  incapacity  existing  at  the  time  of  the  execution  of 
the  will." 

(15.)  "The  burden  of  proof  as  to  testamentary  incapacity 
is  on  the  contestant,  and  is  not  shifted  except  by  proof  of 
habitual  and  fixed  insanity  on  the  part  of  the  testatrix  prior 
to  the  making  of  the  will. ' 

The  several  rulings  on  evidence,  the  charges  given,  and 
the  refusal  of  the  charges  asked,  are  assigned  as  error. 

McGuiRE  &  CoLUEB,  f  or  appellant 

Hewitt,  Walker  &  Porter,  and  E.  K  Campbell,  cojitra. 

IUEgCLELLAN,  J. — ^Many.  of  the  questions  presented  by 
this  record  were  before  this  court  on  a  former  appeal,  and 
then  determined  against  the  appellants.  It  was  then  held 
that  the  error  of  excluding,  when  first  proposed,  evidence 
as  to  the  conveyances  by  the  testatrix,  after  the  making  of 
the  will,  of  seventy  acres  of  land  to  Jonathan  Montgomery, 
and  twenty  acres  each  to  said  Montgomery  and  the  other 
principal  beneficiaries,  was  cured  by  its  subsequent  admis- 
sion, the  facts  in  this  regard  being  clearly  proved,  and 
indeed  not  controverted;  that  the  declarations  made  by 
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Jonathan  Montgomery,  then,  and  now  again,  oflfored  in 
evidence,  were  not  competent  either  to  support  or  inval- 
idate the  will ;  and  that  the  proposed  testimony  as  to  the 
transaction  between  Jonathan  Montgomery,  representing 
the  testatrix,  and  W.  J.  Cameron,  involving  a  sale  and  bond 
for  title  of  and  to  one  hundred  acres  of  land,  was  properly 
excluded.  It  was  also  then  ruled,  that  the  giving  of  a  charge 
requested  by  the  proponents,  to  the  effect  that  there  was  no 
evidence  in  the  case  of  threats  made  by  Jonathan  Mont- 
gomery towards  his  mother,  to  induce  or  cause  her  to  make 
the  will  in  controversy,  involved  no  reversible  error. — Eastis 
V.  Montgomery,  93  Ala.  293.  And  these  several  i^uliligs  we 
re- affirm. 

This  contest  is  prosecuted  by,  or  in  the  interest  of  grand- 
children of  the  testatrix— the  issue  of  two  daughters  who 
had  died  before  the  will  was  executed — for  whom  the  instru- 
ment makes  no  substantial  provision.  One  of  the  two  main 
grounds  of  contestation  is  the  alleged  undue  influence  ex- 
erted by  the  children  of  the  testatrix,  or  some  of  them,  who 
are  equal  beneficiaries  under  it.  Evidence  was  adduced 
going  to  show  affectionate  relations  between  the  testatrix 
and  these  grandchildren.  This  was,  of  course,  intended  to 
afford  an  inference  that  had  the  testatrix  taken  counsel  of 
her  affections,  and  been  allowed  to  make  such  dispositions 
of  her  property  as  they  naturally  dictated,  the  grandchil- 
dren would  not  have  been  cut  oflf  with  a  penny ;  and  there- 
fore, the  argument  proceeds,  undue  influence  must  have 
been  exerted  upon  her  to  induce  this  unnatural  resuli  It  is 
manifest  that  the  strength  of  this  inference  depends  greatly 
upon  the  circumstances  and  necessities  of  the  grandchildren. 
If  they,  for  instance,  were  already  provided  for — if  their 
conditions  in  life  were  not  such  as  to  appeal  to  the  bounty 
of  the  testatrix — it  was  much  more  reasonable  that  she 
should  have  failed  of  her  own  free  will  to  make  additional 
provision  for  them  in  her  will,  than  had  they  been  in  neces- 
sitous circumstances.  And  for  the  purpose  of  showing  that 
this  exclusion  from  any  substantial  benefits  under  the  will, 
notwithstanding  the  aSfection  entertained  for  them  by  the 
testatrix^  was  not  unnatural,  and  did  not  afford  a  basis  for 
any  inference  of  undue  influence,  it  was  entirely  proper  for 
the  proponents  to  adduce  evidence  to  the  effect  that  the 
contestants  had  property  of  their  own. — Schouler  on  Wills, 
§  242 ;  Beaviien  v.  Uicotte,  12  Mich.  469  ;  Crocker  v.  Ch/tse, 
(Vi)l  East  Rep.  755;  Skibbs  v.  Houston,  33  Ala.  555; 
jFountain  v.  Brown,  38  Ala.  72. 

An  objection  was  made  to  the  introduction  of  the  will  in 
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evidence,  on  the  ground  that  it  was  not  shown  to  have  been 
properly  executed.  We  are  not  advised  by  counsel  in  what 
respect  the  preliminary  evidence  fell  short  of  proving  the 
requisite  formality  in  the  execution  of  the  instrument,  nor 
have  we  been  able  .^o  find  that  anything  essential  in  that 
regard  was  omitted  to  be.  done.  The  objection  was  without 
merit. 

Charge  No.  1  requested  by  the  contestants  was  well  re- 
fused, because,  to  say  the  least,  it  is  abstract  in  a  sense,  and 
would  have  tended  to  confuse  and  mislead  the  jury.  Some 
pf  its  postulates  find  no  lodgment  in  any  tendency  of  the 
evidence. .  There  is  no  evidence  in  this  record  of  any  activ- 
ity on  the  part  of  Jonathan  Montgomery  in  and  about  the 
preparation  and  execution  of  the  will,  except  such  as  was 
the  result  of  the  wishes  and  requests  of  the  testatrix,  which, 
so  i^T  as  tiie  evidence  discloses,  were  entertained  and  ex- 
pressed by  her  of  her  own  free  will,  and  not  themselves 
induced  by  any  undue  influence.  Such  activity,  not  of  pro- 
ponent's own  motion,  or  prompted  by  personal  motives,  but 
in  behalf  of  the  testatrix,  and  in  furtherance  of  her  purposes, 
will  no.t  combine  with  confidential  relations  to  shiit  the 
burden  qf  proof  as  to  undue  influence  upon  the  proponent 
And  because  of  this,  the  charge  was  misleading ;  the  activity 
shown  by  the  evidence  was  not  of  a  character  to  support 
the  conclusion  sought  to  be  drawn  from  it  Moreover,  tnere 
is  jio  evidence  whatever  that  the  proponent  excluded  per- 
sons from  the  presence  of  the  testatrix  about  the  time  of 
the  execution  of  the  will, — a  fact  which  is  made  a  sub-pos- 
tulate for  the  proposition  declared  in  the  charge;  and  to  this 
extent,  at  least,  the  instruction  was  palpably  abstract 

Charge  No.  2  refused  to  contestants  is  open  to  the  same 
objections  as  those  stated  to  charge  1.  There  is  no  evidence 
of  such  procurement  of  the  draujghtsman  and  witnesses,  as, 
with  proof  of  confidential  relations,  cast  the  ontts  of  nega- 
tiving undue  influence  on  the  proponent 

Charge  3  refused  to  contestants  was  well  calculated  to 
mislead  the  jury,  in  that  it  assumes  that  the  will  referred  to 
had  been  procured  to  be  made  by  the  exercise  of  improper 
influence,  and  might  thereby  have  led  the  jury  to  the  con- 
clusion that,  in  the  opinion  of  the  court,  the  will  in  this 
case  had  been  so  procured.  Had  this  charge  directed  the 
jury  to  the  effect  that,  if  they  believed  from  all  the  evidence 
that  Martha  Montgomery  had  been  induced  by  improper  or 
undue  influence  to  execute  a  will  different  from  the  will  she 
would  have  executed  but  for  such  influence,  they  would  be 
authorized  to  set  it  aside,  it  would  have  been  unobjection- 
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able ;  but,  as  it  is  written,  it  is  clearly  open  to  a  construc- 
tion which  would  have  made  it  an  invasion  of  the  province 
of  the  jury,  the  effect  being  to  deny  their  right  to  say,  in  the 
first  instance,  whether  the  will  propounded  had  teen  so  pro- 
cured to  be  made. 

Charge  4  refused  to  contestants  is  palpably  an  argument 
throughout.  Of  course,  the  conduct  of  one  toward  another 
may  be  such  as  to  excite  that  degree  of  dread  and  terror  in 
the  latter  as  will  induce  him  to  execute  an  instrument  par- 
porting  to  be  a  will  which  does  not  accord  with  his  real 
wishes  and  purposes,  and  is  therefore  not  a  will  at  all ;  and 
this  regardless  of  the  respective  physical  and  mental  condi- 
tions of  the  parties.  But  it  is  no  part  of  the  court's  duty, 
charged  only  with  the  declaring  the  law  to  the  jurv,  to 
enter  upon  this  kind  of  disquisition  as  to  the  probable  or 

Possible  effect  of  the  conduct  of  one  man  toward  another, 
'his  is  a  matter  of  fact  and  inference  for  the  jury,  and  one 
upon  which  they  are  deemed  as  competent  to  pass  as  the 
presiding  judge,  and  one,  too,  upon  wnich  the  jud^e  is  not, 
and  they  are,  authorized  and  required  to  pass.  This  charge, 
moreover,  as  well  as  the  5th  instruction  requested  for  con- 
testants, is  abstract  There  is  no  evidence  of  the  excitation 
of  terror  and  dread  in  the  mind  of  the  testatrix,  nor  of  any 
threats,  or  over-persuasion,  or  putting  in  fear  on  the  part  of 
Jonathan  Montgomery,  in  connection  with  the  execution  of 
the  will  by  his  mother. 

Charges  5,  12, 14  ftnd  15  given  at  the  instance  of  the  pro- 
ponents, to  the  effect,  or  involving  the  ideas,  that  testamen- 
tary incapacity  is  an  incapacity  existing  cotemporaneously 
witn  the  execution  of  the  alleged  will ;  that  the  burden  of 
proof  as  to  such  incapacitjr  is  upon  the  contestants,  the 
original  presumption  of  sanity  and  capacity  being  always 
indulged ;  and  that  this  burden  can  only  be  discharged  or 
shifted  by  showing  prior  habitual  or  fixed  insanity,  or  actual 
insanity,  or  other  incapacity  at  the  date  of  the  instrument, 
are  correct  expositions  of  the  law ;  as  also  is  charge  9,  which 
defines  testamentary  capacity. — Leeper  v.  Tayhr,  47  Ala. 
221 ;  Uotten  u,  Ulner,  45  Ala.  378  ;  Danid  v.  HiR,  52  Ala.  430; 
O'DonneU  v.  Bodiger,  76  Ala.  322;  Kramer  v.  Weinert, 
81  Ala.  414. 

The  pleadings  presented  three  issues :  (1)  whether  the 
instrument  propounded  as  a  will  had  been  efficiently  ex- 
ecuted; (2)  whether  Mrs.  Montgomery  had  testamentary 
capacity ;  and  (3)  whether  the  will  propounded  was jprocured 
to  be  made  by  the  exercise  of  undue  influence.  Charge  8, 
"That  unless  the  evidence  shows  that  the  will  was  obtained 
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bv  moral  coercion,  or  by  importunity  which  could  not  be 
resisted  by  the  testatrix,  the  jury  must  find  the  issue  in  favor 
of  the  proponents,"  had  reference  to  the  issue  of  undue  in- 
fluence vel  non.  If  contestants  apprehended  that  the  jury 
would  be  misled  by  this  charge  to  the  conclusion  that  all 
three  of  the  issues— the  whole  case — should  be  determined 
against  the  contestants,  if  they  found  that  no  undue  influence 
had  been  resorted  to,  they  should  have  asked  an  explanatory 
and  limiting  charge.  This  tendency  or  capacity  to  mislead 
in  charges,  while  it  will  justify  their  refusal,  is  no  ground 
for  reversal  when  they  are  given,  if  they  in  fact  assert  the 
law  correctly.  And  the  charge,  abstractly  considered,  is 
sound. — BaiicToft  v,  Otis,  91  Ala.  279  ;  Eastis  v.  Montgomery, 
93  Ala.  298. 

Every  assignment  of  error  which  has  not  been  specifically 
discussed  is  covered,  either  by  what  we  have  said,  or  by  the 
opinion  of  the  court  on  the  former  appeal ;  and  as  the  facts 
of  the  case  as  then  and  now  presented,  when  brought  to  the 
touch  of  the  principles  of  law  obtaining  in  the  premises, 
are  substantially  the  same,  we  deem  it  unnecessary  to  say 
more  here  than  that  we  find  no  error  in  the  record. 

AiBrmed. 


Knox  V.  Knox. 

Contested  Probate  of  Will 

1.  Testamentary  papers  probated  together;  revocation  by  later  will, — A 
tpstamentary  paper  executed  by  the  testatrix  five  or  six  years  before 
her  death,  in  execution  of  a  testamentary  power  conferred  on  her 
by  her  deceased  husband,  is  not  revoked,  as  matter  of  law,  by  the 
execution  and  destruction  of  a  later  will,  which  is  not  shown  to  have 
revoked  it ;  nor  by  the  execution  of  a  third  will,  a  few  months  before 
the  death  of  the  testatrix,  containing  substantially  the  same  pro- 
visions, but  not  referring  ^to  it  ;^and  the  two  instruments  may  be 
admitted  to  probate  together,  as  constituting  the  entire  last  will  and 
testament  of  the  testatrix. 

2.  \i  hat  in  teMamentary  capacity. — If  the  testatrix  had  mind  and 
memory  sufficient  to  recall  and  remember  the  property  she  was 
about  to  bequeath,  the  objects  of  her  bounty,  and  the  disposition 
which  she  wished  to  make — to  know  and  understand  the  nature  and 
consequences  of  the  business  to  be  performed,  and  to  discern  the 
simple  and  obvious  relation  of  its  elements  to  each  other — then,  in 
legal  contemplation,  she  had  a  sound  mind  and  disposing  memory. 

3.  yVhat  is  uiidve  influence, — The  undue  influence  which  will  avoid 
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a  will,  must  amount  to  coercion  or  fraud,  destroying  the  free  agency 
of  the  testator,  and  constraining  him  to  do  what  is  against  his  will : 
mere  persuasion  or  argument  addressed  to  the  judgment  or  the 
affections,  in  which  there  is  no  fraud  or  deceit,  does  not  constitute 
undue  influence. 

4.  Relevancy  of  evidence  as  to  menial  condition  of  testatrix. --When  the 
probate  of  a  will  is  contested  on  the  ground  of  mental  incapacity  or 
undue  influence,  the  real  issue  is  as  to  the  condition  of  the  mind,  or 
the  operation  and  effect  of  the  undue  influence,  at  the  time  the  will 
was  executed ;  but  former  facts  and  circumstances,  relevant  to  this 
issue,  are  admissible  as  evidence  for  either  party. 

5.  Will  making  unequal  disposition  of  property.— The  law  does  not 
undertake  to  prescribe  or  regulate  the  duties  of  a  testator  in  the  dispo- 
sition of  his  property,  and  the  fact  that  he  makes  an  unequal  disposi- 
tion of  it  among  his  next  of  kin  does  not  impose  upon  the  proponents, 
or  beneficiaries  under  the  will,  the  onus  of  "  giving  some  reasonable 
explanation  of  the  unnatural  character  of  the  will,  or  at  least  showing 
that  it  is  not  the  offspring  of  mental  defect,  obliquity,  or  perversion." 

'  6.  Charge  as  to.  explanaXion  of  "  suspicious  circumstance".^^ — A  charge 
requested  on  the  contested  probate  of  a  will,  instructing  the  jury 
that,  if  the  proponents  and  principal  beneficiaries  under  its  pro- 
visions had  a  "  controlling  agency  in  procuring  its  execution,  it  is 
universally  regarded  as  a  very  suspicious  circumstance,  and  requiring 
the  fullest  explanation,"  requires  too  high  a  degree  of  proof,  and  is 
properly  refused. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

In  the  matter  of  the  last  will  and  testament  of  Mrs.  Anna 
O.  Knox,  deceased,  which  was  propounded  for  probate 
by  William  Knox  and  Alex.  Troy,  who  were  therein  named 
as  executors,  and  w^as  contested  by  Edward  N.  Knox,  a 
grandchild,  on  the  f^rounds  of  testamentary  incapacity, 
undue  influence,  and  fraud.  The  testatrix:  died  on  the  14th 
June,  1890,  being  at  the  time  over  eighty  years  of  age. 
The  papers  propounded  for  probate  consisted  of  a  will 
dated  September  16th,  1889,  and  a  codicil  dated  May  2d, 
1890,  each  attested  by  two  witnesses.  By  the  terms  ol  the 
will,  the  testatrix  becpieathed  $2,000  to'  the  pastor  of  St 
Peter's  church  in  Montgomery,  or  his  successor  in  office,  to 
be  used  in  saying  masses  for  her  family,  and  in  such  other 
manner  as  in  their  discretion  "  they  may  see  proper  to  use 
it;"  gave  $10,000  to  the  sisters  of  Loretto  in  Montgomery, 
to  be  used  and  invested  for  the  benefit  of  her  great-grand 
daughter,  a  granddaughter  of  William  Knox  ;  bequeathed 
$250  each  to  three  servants,  and  bequeathed  and  devised 
all  the  residue  of  her  property  to  Willisim  Knox  and  Mrs. 
Myra  Semmes.  By  tlie  terms  of  the  codicil,  she  changed 
the  bequest  for  the  benefit  of  her  great-granddaughter, 
directed  that  she  should  be  educated  at  a  seminary 
in  Georgetown,  District  of  Columbia,  that  the  nionev  should 
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be  invested  and  used  for  her  benefit,  and,  in  the  event  of  her 
death  without  children,  "shall  revert  to  her  grandfather, 
William  Knox,  and,  if  he  die  first,  to  my  heirs  equally,  after 
her  death  without  children ;"  and  gave  several  other  small 
pecuniary  legacies. 

By  an  amendment  of  their  petition,  the  proponents  asked 
probate  also  of  another  testamentary  paper,  executed  by 
the  testatrix  on  the  28th  June,  1883,  and  attested  by  two 
witnesses,,  which  purported  to  be  executed  in  execution  of 
testamentary  powers  conferred  on  her  by  her  deceased 
husband,  by  deeds  therein  particularly  described,  as  copied 
in  the  opinion  of  this  court ;  and  by  which  she  made  the 
following  disposition  of  the  property  therein  referred  to  : 
"Now  therefore,  in  execution  of  said  power,  I  do  hereby,  by 
this  my  last  will,  direct  that  the  said  one  half  of  said  property 
so  hela  in  trust  be  conveyed  to  and  divided  between  mj 
daughter  ]M[yra  and  my  son  William,  to  be  held  by  their 
heirs  forever.  In  witness  whereof,"  Ac  The  contestant 
obiected  to  the  allowance  of  this  amendment  when  it  was 
ofltered,  and  also  moved  to  strike  it  out  on  the  evidence  ad- 
duced, on  the  ground  that  it  was  nevoked  by  the  testa- 
mentary papers  afterwards  executed  by  Mrs,  Knox;  not 
only  the  papers  propounded  for  probate,  but  another  will 
executed  by  her  m  1887,  find  afterwards  destroyed,  as  to 
which  J.  ]VL  Falkner,  who  wrote  it,  testified  that  it  "was  like 
the  will  of  1889,  except  that  it  gave  $5,000  to  E.  H.  Knox ;"  and 
that  it  was  destroved  in  his  presence,  by  William  Knox,  by 
the  direction  of  the  testatrix,  in  1888.  The  court  allowed 
the  amendment  to  be  made,  and  instructed  the  jury  that, 
"as  matter  of  law,  said  testamentary  paper  was  not  revoked 
by  the  subsequent  wills ;"  to  which  rulings  the  contestant 
excepted.  Said  Falkner  testified,  that  he  wrote  the  will  of 
1889  according  to  the  instructions  of  Itfrs.  Knox,  and  was 
with  her  for  more  than  an  hour ;  that  her  mind  seemed 
bright  and  clear,  and  he  could  not  see  that  she  was  under 
any  undue  excitement ;  and  that  neither  William  Knox  nor 
]M[rs.  Semmes  was  present  when  the  will  was  executed,  though 
they  were  in  the  house.  It  was  proved  that  the  codicil  was 
written  by  ISIrs.  Semmes,  and  the  only  subscribing  witness 
who  was  examined  testified  that  she  did  not  see  or  hear  it 
read  over  to  IMErs.  Knox  before  signing  it.  The  proponents 
proved,  also,  that  BIrs.  Knox  executed  another  will  m  1875, 
and  another  in  1879,  in  neither  of  which  was  the  contestant's 
name  mentioned.  The  contestant  himself  testified,  and 
other  witnesses  testified  in  his  behalf,  that  William  Knox 
exercised  great  control  over  his  mother,  and  that  she  was 
82 
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afraid  of  him,  especially  when  he  was  intoxicated ;  and  that 
Mrs.  Semmes  exercised  great  influence  over  her  mother, 
particularly  during  her  last  illness.  The  proponents  them- 
selves denied  the  exercise  of  any  undue  influence  on  their 
part  towards  their  mother,  and  proved  facts  and  circum- 
stances rebutting  it ;  and  there  was  also  evidence  by  several 
witnesses  as  to  the  mental  and  physical  condition  of  Mrs. 
Knox,  her  habits,  partialities,  prejudices,  &c.;  but  all  this 
evidence  is  material  only  to  tne  questions  raised  by  the 
charges  given  and  refused. 

The  court  gave  the  following  charges  to  the  jury  at  the 
instance  of  the  proponents,  to  which  the  contestant  duly 
excepted : 

(1.)     "As  a  matter  of  law,  that  portion  of  the  will  of  1883 

Eropounded  for  probate  was  not  revoked  by  the  wills  said  to 
ave  been  executed  by  Anna  O.  Knox  in  the  years  1887, 
1889, 1890." 

(2.)  "Influences  of  one  kind  or  another  surround  every 
rational  being,  and  operate  necessarily  in  determining  his 
course  of  conduct  under  eveiy  relation  of  life.  Within  due 
and  reasonable  limits  such  influences  afford  no  grounds  of 
legal  objection  to  his  acts ;  hence  mere  passion,  or  prejudice, 
the  influence  of  peculiar  religious  or  secular  training,  of 
personal  associations,  of  opinions,  right  or  wrong,  imbibed 
m  the  natural  course  of  one's  experience  and  contact  with 
society,  can  not  be  set  up  as  undue,  and  as  sufficient  of  them- 
selves to  defeat  a  will." 

(3.)  "The  influence  which,  of  itself,  will  vitiate  or  defeat 
a  will,  must  be  proved  to  be  undue.  Such  undue  influence 
is  defined  as  that  which  compels  the  testator  to  do  that  which 
is  against  his  will,  from  fear,  the  desire  of  peace,  or  some 
feeling  which  he  is  unable  to  resist,  and  which  is  tantamount 
to  force  or  fear." 

^4.)  "Even  undue  influence  can  not  of  itself  defeat  or 
vitiate  a  will  when  offered  for  probate,  unless  the  evidence 
proves  to  the  satisfaction  of  the  ]ury  the  two  following  points : 
first,  that  the  influence  was  in  fact  exercised ;  and  second, 
that  this  influence  by  its  exercise  was  effectual  in  producing 
the  peculiar  will  offered  for  probate." 

(5.)  "If  there  was  anything  peculiar  in  the  temperament 
or  moods  of  thought  of  the  testatrix,  so  far  as  susceptibility 
is  thereby  shown,  all  these  present  proper  considerations  for 
the  jury ;  but,  if  the  jury  believe  from  the  evidence  that  the 
will  here  propounded  for  probate,  and  mentioned  in  the 
issue  here  joined  between  the  parties,  was  duly  made,  signed 
and  published  by  the  testatrix  as  her  last  will  and  testament, 
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in  the  presence  of  the  subscribing  witnesses  thereto,  and  that 
the  provisions  of  said  will  were  at  the  time  of  the  execution 
of  the  will  by  her  fully  understood  and  approved,  and  were 
in  accordance  with  her  then  choice  and  intention ;  and  if 
the  jury  are  not  satisfied  by  the  evidence  that  fraud  or  undue 
influence  induced  the  execution  of  said  will,  then,  upon  this 
state  of  facts,  the  jury  ought  to  find  the  issues  in  favor  of 
proponents,  and  against  contestant." 

(o.)  "If  the  will  of  Anna  O.  Knox  mentioned  in  the  issues 
joined  in  this  cause  was  executed  by  her  in  the  presence  of 
the  subscribing  witnesses  thereto  while  she  was  of  sound 
mind  and  disposing  memory,  and  capable  of  making  a  will, 
then,  before  the  jury  can  by  their  verdict  invalidate  said 
will  so  executed  by  her,  they  must  be  satisfied  by  the  evi- 
dence, and  by  a  comparison  of  the  will  in  all  its  provisions, 
and  under  all  the  exterior  influences  which  were  Drought  to 
bear  upon  its  execution,  with  the  testatrix  as  she  then  was, 
that  such  a  will  could  not  well  and  reasonably  be  the  result 
of  the  free  and  uncontrolled  action  of  such  a  person  so  ope- 
rated upon." 

(7.)  "The  law  treats  the  right  of  testamentary  disposition 
with  great  kindness.  If  questioned,  it  must  be  on  strong 
grounds." 

(8.)  "The  law  presumes  that  the  testatrix  was  of  sound 
and  disposing  mind  and  memory  at  the  time  of  making  her 
will,  and  the  burden  of  proving  that  she  was  not  of  sound 
and  disposing  mind  and  memory  at  the  time  of  making  her 
will  is  on  the  contestant." 

(9.)  "Undue  influence  is  influence  that,  operating  on  the 
mind  of  the  testatrix,  constrains  her  to  do  that  which  is 
against  her  wUl,  and  in  some  degree  destroyed  her  free 
agency,  but  which,  from  fear,  the  desire  of  peace,  or  some 
other  cause  than  affection,  she  is  unable  to  resist;  and  un- 
less the  jury  believe  from  the  evidence  that  Anna  O.  Knox 
was  constrained  by  another  to  make  her  will  against  her 
own  wishes,  they  should  find  the  issues  against  the  con- 
testant." 

(10.)  "If  the  jury  believe  from  the  evidence  that,  at  the 
time  of  the  making  of  her  will,  Anna  O.  Knox  had  mind 
and  memory  enough  to  recollect  the  property  she  wished  to 
bequeath,  the  persons  to  whom  she  wished  to  bequeath  it, 
and  the  manner  in  which  she  wished  to  dispose  of  it,  and 
her  will  was  not  procured  by  fraud  or  undue  influence, 
she  had  a  right  to  make  such  disposition  of  her  property  as 
partiality,  pride  or  caprice  might  dictate." 

(12.)     "If  the  jury  should  find  from  the  evidence  that 
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Anna  O.  Knox  was  of  sound  mind,  but  addicted  to  the  use 
of  drugs  or  opiates,  that  would  not  incapacitate  her  from 
making  a  will  while  she  was  not  under  the  influence  of 
them." 

(13.)  "Stronger  proof  should  be  required  to  raise  the  pre- 
sumption of  undue  influence  in  the  case  of  a  will,  than  of  a 
deed  or  contract  The  same  rule  does  not  apply  with  equal 
force  to  benefactions  received  under  wills  and  deeds  of  gift, 
but  there  exists  a  well  grounded  distinction  between  the  two 
'  classes  of  cases.  Stronger  proof  is,  and  manifestly  should 
be,  required  to  raise  a  presumption  of  undue  influence  in 
the  case  of  a  will,  than  of  a  deed  or  contract ;  for  the  former, 
unlike  the  latter,  can  not  take  effect  until  the  giver  is  dead, 
and  therefore  in  a  condition  entirely  incapacitating  his  fur- 
ther enjoyment  or  use  of  the  subject  of  his  testamentarj' 
disposition.  Improper  influence  may  be  often  inferred  to 
have  operated  in  producing  gifts,  when  the  same  evidence 
would  fail  to  authorize  such  an  inference  in  case  of  a  legacy 
or  devise." 

(15.)  "If  the  jury  are  satisfied  that  the  testatrix,  at  the 
time  of  the  execution  of  the  several  papers  propounded  as 
her  will,  was  capable  of  exercising  thought  and  affection — if 
she  knew  what  she  was  about,  and  had  memory  and 
judgment,  her  will  can  not  be  invalidated  on  the  ground  of 
insanity ;  neither  can  it  be  set  aside  on  the  ground  of  undue 
influence,  unless  such  influence  amounted  to  a  degree  of 
restraint  such  as  the  testatrix  was  too  weak  to  resist,  such 
as  deprived  her  of  her  own  free  agency,  and  prevented  her 
from  doing  as  she  pleased  with  her  property ;  neither  advice 
nor  argument  nor  persuasion  will  vitiate  a  will  made  freely, 
and  from  conviction,  though  such  will  might  not  have  been 
made  but  for  such  advice  and  persuasion." 

(16.)  "Undue  influence,  to  vitiate  a  will,  must  have  been 
actually  exercised  to  produce  the  particular  will,  and  this 
must  be  operative  at  the  very  time  of  the  execution  of  the 
particular  paper  in  controversy  as  a  will ;  and  the  burden  of 
proving  that  such  influence  was  undue,  and  was  operative 
at  the  time  of  the  execution  of  the  paper,  and  caused  its 
execution  contrary  to  the  free  and  independent  wishes  of 
the  person  making  the  will,  is  on  the  contestant,  and  not  on 
the  proponent" 

(l7.)  "And  the  jury  must  be  satisfied  by  a  comparison  of 
the  will  in  all  its  provisions,  and  under  all  the  exterior  influ- 
ences which  were  brought  to  bear  upon  its  execution  with  the 
maker  of  it  as  she  then  was,  that  such  a  will  could  not  be 
the  result  of  the  free  and  uncontrolled  action  of  such  a 
VoL96. 


Digitized  by 


Google 


1891.]  OF  ATiAT^AMA  501 

[Knox  V.  Knox.] 

person  so  acted  upon,  before  they  can  by  their  verdict  inval- 
idate it." 

(18.)  "To  set  aside  a  will  of  a  person  of  sound  mind  for 
having  been  obtained  by  undue  influence,  it  is  not  sufficient 
to  show  that  the  circumstances  attending  its  execution  are 
consistent  with  the  hypothesis  of  its  having  been  obtained 
bjy  undue  influence.  It  must  be  shown  that  they  are  incon- 
sistent with  a  contrary  hypothesis,  and  the  undue  influence 
exercised  in  relation  to  the  will  itself,  not  an  influence  in 
relation  to  other  matters  or  transactions.*' 

(20.)  "The  fact  that  a  will  executed  with  due  solemnity 
by  a  competent  person,  containing  clauses  and  provisions 
in  favor  of  the  person  or  persons  alleged  to  have  exercised 
undue  influence,  if  sufficient  [suflfered]  to  remain  unrevoked 
for  any  considerable  time  after  the  alleged  causes  have 
ceased  to  operate,  or  before  they  commenced  to  operate,  is 
evidence  that  it  was  freelv  executed,  and  that  it  gave  ex- 
pression to  the  settled  wish  of  the  testatrix  respecting  her 
property  and  her  affections  towards  the  donees.' 

(zl.)  "The  execution  of  a  number  of  wills  running  through 
a  number  of  years  by  a  testator,  in  which  a  particular  rela- 
tion is  not  mentioned  as  a  beneficiary,  is  evidence  that  it 
was  the  settled  purpose  of  such  testator  to  exclude  such 
person  from  her  testamentary  bounty." 

The  contestant  asked  the  following  charges  in  writing, 
and  duly  excepted  to  their  refusal : 

(X.)  "Where  a  will  is  unreasonable  in  its  provisions,  and 
inconsistent  with  the  duties  of  the  testator  or  testatrix  with 
reference  to  his  or  her  family  and  property,  or  what  is  usu- 
ally denominated  an  inofficious  testament,  and  the  jury  find 
from  the  evidence  in  the  cause  that  the  will  or  wills  and 
codicil  propounded  for  probate  are  of  such  character,  this, 
of  itself,  will  impose  on  those  claiming  under  the  instru- 
ment the  necessity  of  giving  some  reasonable  explanation  of 
the  unnatural  character  of  the  will,  or  at  least  of  showing 
that  its  character  is  not  the  offspring  of  mental  defect,  ob- 
liquity, or  perversion." 

(T.)  "If  the  jury  find  from  the  evidence  that  Wm.  Knox 
or  Mrs.  Myra  Semmes  exercised  such  an  influence  over  the 
mind  and  acts  of  Mrs.  A.  O.  Knox  as  to  take  away  from  her 
her  free  agency,  or  to  substitute  their  will  for  hers,  then 
they  will  be  authorized  to  find  against  such  will  as  to  the 
legacies  tainted  by  said  undue  influence." 

(Z.)     "If  the  jury  find  from  the  evidence  that  Wm.  Knox 

.  or  Mrs.  Myra  Semmes  are  largely  benefitted  by  the  proyi- 

sions  of  the  instruments  propounded  for  probate  as  the  will 
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And  testament  of  Mrs.  A.  O.  Knox,  and  further  find  that 
they  had  a  controlling  agency  in  procuring  their  execution, 
it  is  universally  regarded  as  a  yer^  suspicious  circumstance, 
and  requiring  the  fullest  explanation." 

The  jury  having  returned  a  verdict  in  favor  of  the  will, 
the  contestant  took  an  appeal  to  the  Circuit  Court,  where 
the  case  was  heard  on  errors  assigned  on  the  record ;  and 
the  judgment  of  the  Probate  Court  being  there  affirmed,  he 
now  appeals  to  this  court,  and  again  assigns  as  error  the 
several  charges  given,  and  the  refusal  of  the  charges  asked, 
together  with  the  allowance  of  the  amendment  asking  pro- 
bate of  the  will  of  1883. 

Chas.  Wilkinson,  for  appellant 

Semple  &  GuNTEB,  ToMPKiNS  &  Troy,  coidra, 

COLEMAN,  J. — The  case  comes  to  this  court  by  appeal 
from  the  Circuit  Court,  to  which  court  an  appeal  had  been 
taken  from  the  decree  and  judgment  rendered  by  the  Pro- 
bate Court  of  Montgomery  county,  on  a  contest  of  the 
validity  of  the  will  of  Mrs.  Anna  O.  Knox.  On  June  28th, 
1883,  testatrix  executed  in  due  form  an  instrument  purport- 
ing to  be  her  last  will  and  testament  One  provision  of 
this  w^l  was  in  the  following  words :  "And  wnereas  cer- 
tain powers  were  vested  in  me  by  two  deeds  executed  by 
my  deceased  husband,  William  Knox,  the  one  to  William 
S.  Donnell,  trustee,  dated  May  30th,  1853,  and  the  other 
to  Thomas  J,  Semmes,  trustee,  dated  December  18th,  1856, 
over  one  half  of  the  property,  real  and  personal,  con- 
veyed by  said  deeds,  and  held  under  the  said  trusts  thereof, 
to  be  exercised  by  last  will ;  now  therefore,  under  the 
execution  of  said  power,  I  do  hereby  by  my  last 
will  direct,"  &c,  disposing  of  the  property.  So  much 
of  this  instrument  as  contained  the  exercise  of  the 
power  therein  specified  was  offered,  in  connection  with  the 
will  and  codicil  made  by  testatrix  on  the  16th  day  of  Septem- 
ber, 1889,  and  as  a  part  of  testatrix's  will  which  was  offered  for 
probate.  The  bill  of  exceptions  does  not  undertake  to  set 
out  all  the  evidence ;  in  fact  there  is  nothing  in  the  bill  of 
exceptions  which  indicates  that  other  evidence  than  that 
set  out  was  not  before  the  court  Looking  at  the  two  in- 
struments together,  we  can  not  say  the  one  executed  in 
1883  was  not  a  testamentary  exercise  of  the  power  author- 
ized by  the  deeds  of  trust  referred  to ;  and  there  is  cer- 
tainly nothing  in  evidence  to  show  that  the  power  thus 
Vol  96. 
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exercised  was  subsequently  revoked.  We  find  no  error  in 
the  ruling  of  the  court  in  this  respect. 

The  grounds  of  contest  were  testamentary  incapacity, 
undue  influence,  and  fraud.  What  constitutes  "testa- 
mentary capacity,"  or  "sound  and  disposing  mind  and 
memory,"  as  established  in  this  State,  is:  if  the  testatrix 
had  mind  and  memory  sufficient  to  recall  and  remember  the 
property  she  was  about  to  bequeath,  and  the  objects  of  her 
bounty,  and  the  disposition  which  she  wished  to  make — ^to 
know  and  understand  the  nature  and  consequences  of  the 
business  to  be  performed,  and  to  discern  tne  simple  and 
obvious  relation  of  its  elements  to  each  other — she  nad,  in 
contemplation  of  law,  a  sound  mind. — Kramer  v.  Weinart, 
81  Ala.  416 ;  Taylor  v.  KeUy,  31  Ala.  59. 

As  to  undue  influence,  the  rule  as  declared  in  Bancroft  v. 
Otis,  91  Ala.  290,  is  as  follows  :  "The  undue  influence 
which  will  avoid  a  will,  must  amount  to  coercion  or  fraud ; 
ideas  which  involve  actual  intent  to  control  the  testator 
against  his  wilL  The  law  never  presumes  fraud,  or  the 
evil  intent  and  unlawful  acts  essential  to  the  coercion  here 
contemplated.  There  must  be  some  proof  of  these  things. 
They  can  not  be  considered  to  have  been  done,  merely 
because  the  proponent  had  the  power  to  coerce,  or  to 
defraud." 

In  Eastis  v.  Montaomeryy  93  Ala.  293,  it  is  said :  "The 
undue  influence  which  will  avoid  a  will,  must  amount  to 
coercion  or  fraud,  an  influence  tantamount  to  force  or  fear, 
and  which  destroys  the  free  agency  of  the  party,  and  con- 
strains him  to  do  what  is  against  his  will.  IViere  persuasion 
or  argument  addressed  to  the  judgment  or  affections,  in 
which  there  is  no  fraud  or  deceit,  does  not  constitute  undue 
influence." 

There  was  some  evidence  in  the  case  of  Fastis  v.  Mont- 
gomery, supra,  which  tended  to  show  that,  on  the  part  of  a 
preferred  legatee,  he  was  at  times  disrespectful,  abusive,  and 
ill-treated  testatrix,  as  in  the  present  case ;  but,  as  the  evi- 
dence failed  to  show  that  such  conduct  operated  to  influence 
testatrix  at  the  time  of  the  execution  of  the  will,  it  was  held 
by  a  majority  of  the  court  that  it  was  not  improper  for  the 
court  to  instruct  the  jury,  "that  there  was  no  evidence  in 
the  case  of  any  threats  to  induce  or  cause  testatrix  to  make 
the  will  contrary  to  her  intention." 

When  the  probate  of  a  will  is  contested  on  the  ground  of 
mental  incapacity,  or  undue  influence,  the  real  issue  is  as  to 
the  condition  of  the  mind,  or  the  operation  and  effect  of 
undue  influence,  at  the  particular  time  of  the  execution  of 
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the  will.  The  condition  of  the  mind  of  the  testate  prior  to 
the  execution  of  the  will,  and  all  facts  and  circumstances 
which  tend  to  elucidate  its  condition,  or  to  show  the  free- 
dom of  the  will,  or  that  it  was  unduly  coerced  and  in- 
fluenced at  the  particular  time,  although  such  facts  and  cir- 
cumstances may  have  existed  or  occurred  previous^  to  the 
time  of  the  execution  of  the  will,  are  admissible  in  evidence. 
O'DonneU  v.  Bodiger,  76  Ala.  226;  Kramer  v,  Weinart, 
81  Ala.  415.  Tested  by  these  principles,  which  have  been 
often  adjudicated,  and  others  wnich  are  familiar,  we  find  no 
error  in  the  charges  given  by  tb«  court  to  the  jury. 

In  charge  No.  20  there  appears  evidently  an  error  in 
copying,  it  is  conceded  bj  counsel  on  botn  sides,  that 
the  original  charge  read  "if  suflfered"  instead  of  "if  suffi- 
cient," and  should  be  thus  corrected.  With  this  correction 
the  charge  is  free  from  error. 

Charge  "X"  requested  by  contestant  is  objectionable  for 
many  reasons.  It  is  misleading.  In  the  next  place,  the 
law  does  not  undertake  to  prescribe  the  duties  of  a  testa- 
tor to  his  familjr,  in  regara  to  the  disposition  of  his  pro- 
Eerty.  And  again,  although  a  testator  might  not  dispose  of 
is  property  equally  to  his  next  of  kin,  that  fact  alone  does 
not  raise  a  presumption  of  mental  incapacity  or  undue  in- 
fluence. The  manner  in  which  a  testator  (usposes  of  his 
property  is  a  fact  in  evidence,  to  be  considered  with  other 
facts  in  determining  the  issue ;  but  there  is  no  conclusion  of 
law  from  such  a  fact  as  to  shift  the  burden  of  proof  upon 
proponent,  or  the  beneficiaries  under  the  will,  to  show  a 
sound  mind,  or  freedom  of  will,  on  the  part  of  the  testator. 
It  is  a  mere  circumstance  to  be  weighed  by  the  jury. 
Eastis  v.  Montaomery,  supra. 

Charge  marked  "Y"  was  properly  refused.  As  was  pre- 
viously declared  in  this  opinion,  to  sustain  the  contest  of 
the  probate  of  a  will  on  the  ground  of  undue  influence,  the 
evidence  must  show  that  such  undue  influence  operated  at 
the  time  of  the  execution  of  the  will.  This  principle  is  not 
recognized  in  charge  F.  We  also  think  the  cnarge  abstract. 
There  is  no  evidence  in  the  record  to  show  ''undue  influence," 
as  contemplated  by  the  law. 

Charge  "Z"  was  properly  refused.  It  is  abstract,  and  is 
objectionable  for  the  further  reason,  that  it  requires  a 
higher  degree  of  proof  than  the  law  demands.  When  the 
jury  is  reasonably  satisfied  from  the  evidence  of  any  fact  in 
civil  cases,  that  is  all  that  is  required.  But,  when  a  charge 
asserts  that  any  fact  requires  the  "fullest'"  explanation,  we 
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have  no  legal  scales  to  measure  or  weigh  with  any  degree  of 
definiteness  the  testimony  necessary  to  meet  this  demand. 
We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Knox  V.  Paoll. 

Bin  in  Equity  Contesting  Probate  of  Will 

1.     Cotdesl  of  will  in  equity  — Under  statutory  provisions  regulating  .J^  gJJ 

the  probate  and  contest  of  wills  (Code,  ^§  1987-89.  2000),  a  person  «i*  501, 

interested  in  the  estate  who  did  not  contest  the  will  when  offered  for 
probate,  although  he  employed  counsel,  and  was  examined  as  a  wit- 
ness for  the  contestant,  may  contest  it  by  bill  in  chancery  at  any  time 
within  five  years. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  18th  April,  1891,  by 
Wm.  C.  Paull  and  his  sister,  grandchildren  of  Mrs.  Anna  O. 
Knox,  deceased,  against  William  Knox  and  Alex.  Troy,  her 
executors,  and  sought  to  set  aside  the  probate  of  her  last  will 
and  testament,  and  to  remove  the  administration  of  the 
estate  into  the  Chancery  Court.  The  will  had  been  admit- 
ted to  probate  after  a  contest  by  Edward  N.  Knox,  another 
grandchild,  as  shown  by  the  report  of  the  case,  ante,  pp. 
495-504;  and  the  bill  assailed  its  validity  on  the  same 
grounds  on  which  it  was  then  contested.  The  defendants 
answered  the  bill,  and  in  their  answer  incorporated  two 
pleas  in  bar,  the  first  setting  up  the  decree  admitting  the 
will  to  probate  as  conclusive,  on  the  ground  that  complain- 
ants were  served  with  notice  of  the  application  for  probate, 
''and  cited  to  appear  and  contest  said  application,  if  they 
saw  fit  to  do  so ;  tnat  they  were  examined  as  witnesses  by 
said  contestant,  Edward  Knox,  on  the  trial  of  said  matter  ; 
that  they  then  had  employed  as  their  counsel,  in  the  matter 
of  protecting  their  interest  in  said  property,  the  same  counsel 
now  representing  them,  and  w^ho  represented  said  Edward 
Knox ;  and  that,  by  advice  of  counsel,  they  purposely  ab- 
stained from  making  themselves  nominally  parties  to  said 
contest,  in  order  that  they  might  file  their  present  bill,  and 
inaugurate  a  new  contest,  in  the  event  of  tne  failure  of  the 
contest  by  said  Edward  Knox.    The  chancellor  held  the  * 
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pleas  iHBiiffiGient,  and  his  decretal  order  is  here  assigned  as 
error. 

Semple  &  GuNTER,  and  H.  C.  Tompkins,  for  appellant 

Charles  Wilkinson,  contra. 

WALKER,  J. — ^At  the  common  law,  the  probate  of  a  will 
by  which  real  estate  was  devised  was  without  effect  upon 
the  title  to  that  species  of  property.  Indeed,  so  far  as  real 
estate  was  concerned,  there  was  no  such  thing  as  the  pro- 
bate of  a  will  in  the  sense  in  which  the  term  was  used  in 
reference  to  wills  of  personal  property.  The  latter  class 
of  wills  could  be  probated  either  in  common  form  or  in 
solemn  form.  A  probate  in  common  form  was  permitted 
without  notice  to  parties  in  interest,  and  without  affording 
them  an  opportunity  to  contest  They  were  not  recjuired 
to  abide  by  the  result  of  such  a  summary  proceeding,  if 
they  chose  to  demand  that  the  will  be  proved  in  solemn 
form,  which  involved  a  citation  to  all  persons  interested  in 
the  estate,  so  as  to  bind  them  by  the  decree  rendered. 
Schouler  on  Executors  and  Administrators,  §  65  e^  8eq.\ 
Woerner  on  American  Law  of  Administration,  §§  215  et  seq. 

These  common-law  methods  and  distinctions  are  obsolete, 
as  our  statutes  have  established  an  entirely  new  system  of 
probating  and  contesting  wills  of  both  real  and  personal 
property.  A  will,  whether  of  real  or  personal  property, 
must  now  be  proved  in  the  Probate  Court,  before  any  legal 
rights  can  be  asserted  under  it ;  and  it  may  be  contested  in 
that  court  before  it  has  been  admitted  to  probate. — Code, 
§§  1976  and  1989.  When  it  has  once  been  probated  in  that 
court,  in  the  mode  prescribed  by  the  statute,  it  can  not  be 
contested  except  by  bill  in  chancery  by  a  person  inteiested 
therein,  who  has  not  already  contested  it — Code,  §  2000. 
It  has  been  said  that  the  provision  for  a  contest  by  bill  in 
chancery  stands  in  the  place  of,  and  is  the  substitute  for 
the  proof  in  solemn  form,  as  practiced  in  the  Ecclesiastical 
Courts,  when  the  will  was  of  personal  property,  and  of  the 
action  of  ejectment  at  common  law,  when  the  will  was  of 
real  estate. — Lyons  v.  Campbdly  88  Ala.  462 ;  Kumpe  v.  Coons, 
63  Ala.  448 ;  Johnston  v.  Glasscock,  2  Ala.  218. 

It  is  not  to  be  understood  from  this  statement  that  the 
contest  by  bill  in  chancery  is  merely  the  old  proof  in  solemn 
form  in  a  new  dress,  or  that  the  admission  of  the  will  to 
probate  in  the  mode  prescribed  by  the  statute  amounts 
only  to  the  old  proof  in  common  form.    The  attempt  to 
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trace  resemblances  between  the  methods  of  proving  and 
contesting  wills  under  the  statute,  and  the  sjrstem  which  it 
superseded,  suggests  certain  analogies  which  are  apt  to 
mislead,  as  the  proceedings  under  the  two  systems  are 
widely  dissimilar  in  important  particulars.  The  statute  does 
not  contemplate  any  such  ex-po/rte  proceeding  as  the  old 
proof  in  common  form.  Notice  to  the  widow  and  next  of 
kin  of  the  decedent,  and  an  opportunity  for  them  to  contest, 
are  required  whenever  a  will  is  oflFered  for  probate. — Code, 
§§  1987  to  1989.  These  requirements  give  an  original  pro- 
bate under  the  statute  features  similar  to  those  of  the  old 
proof  in  solemn  form.  But  the  eflfect  of  the  probate  is  not 
the  same.  A  proceeding  for  the  probate  of  a  will,  whether 
at  common  law  or  under  the  statute,  is  in  the  nature  of  a 
proceeding  in  rem,  so  that  a  judgment  admitting  the  instru- 
ment to  probate  as  the  last  will  and  testament  of  the  deced- 
ent, until  it  is  avoided  in  some  mode  prescribed  by  law, 
establishes,  as  against  the  whole  world,  the  instrument  as 
the  law  of  descent  and  distributions  governing  the  partic- 
ular estate,  unless  it  contravenes  some  rule  of  law  or  of 
public  policy ;  and  the  judgment  giving  this  operation  to  the 
instrument  can  not  be  collaterally  impeached  for  irregular- 
ities which  may  have  intervened  in  the  proceedings  after 
the  jurisdiction  of  the  court  attached. — Deslonde  v.  Barring- 
ton,  29  Ala.  92;  HaR  v.  Hall,  47  Ala.  290 ;  Brock  v.  Frank, 
51  Ala.  85  ;    Jordan  v.  Thompson,  67  Ala.  469. 

When  the  will  is  admitted  to  probate,  without  notice  to  a 
party  who  is  entitled  to  notice,  the  failure  to  give  such 
notice  is  a  mere  irregularity,  which  will  authorize  the  set- 
ting aside  of  the  probate  on  proper  application. — SoioeH  v. 
Sowell,  40  Ala.  24o.  The  proof  in  solemn  form  was  conclu- 
sive, as  a  judgment  inter  partes,  upon  all  persons  interested 
in  the  estate  who  were  summoned  to  see  the  proceedings. 
Modem  Probate  of  Wills,  391.  The  same  conclusive  effect 
upon  the  widow  or  next  of  kin  is  not,  as  a  result  of  the 
service  of  the  statutory  notice  upon  them,  given  to  the  judg- 
ment admitting  the  instrument  to  probate.  It  has  long 
been  settled  that  the  proceeding  under  the  statute  for  the 
probate  of  a  will  does  not  assume  the  form,  and  is  not  a 
suit  inter  partes  as  to  the  heirs  or  distributees,  except  as  to 
those  who  come  forward  and  have  themselves  made  parties 
in  the  manner  provided  by  l^w.^Kumpe  v.  Coons,  63  Ala. 
455 ;  Allen  v.  Prater,  35  Ala.  169.  Those  who  were  served 
with  notice  of  the  proceeding,  but  who  did  not  contest  the 
will  in  the  Probate  Court,  are  not  bound  by  the  judgment 
admitting  the  instrument  to  probate,  as  they  would  be  by 
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an  ordinary  judgment  or  decree  rendered  in  a  proceeding  to 
which  they  were  made  parties  by  due  service  of  process. 
Why  ?  Because  the  statute  provides  in  their  favor  a  special 
mode  of  avoiding  the  effect  of  the  judgment  of  the  Probate 
Court  admitting  the  instrument  to  probate.  This  is  the 
provision :  "  Any  person  interested  in  any  will,  who  has 
not  contested  the  same  under  the  provisions  of  this  article, 
may,  at  any  time  within  five  years  after  the  admission  of 
sucn  will  to  probate  in  this  State,  contest  the  validity  of 
the  same  by  oill  in  chancery,  in  the  district  in  which  such 
will  was  probated,  or  in  the  district  in  which  a  material 
defendant  resides."— Code,  §  2000. 

This  statute  has  existed  in  this  State  since  the  year  1806, 
having  undergone  some  change  in  phraseology,  but  not  in 
meaning. —  J^taon  v.  Turner,  89  Ala.  220 ;  Aiken's  Dig.  450. 
It  seems  that  the  original  statute  had  been  in  force  for  a 
number  of  years  before  any  provision  was  made,  in  the 
ordinary  proceeding  for  the  probate  of  the  will,  for  notice 
to  parties  in  interest  The  earliest  statute  we  have  found 
which  made  provision  for  such  notice  was  enacted  in  1821. 
Toulmin's  Digest,  887.  It  is  urged  in  argument,  that  the 
provision  in  the  statute  of  1806  for  a  contest  by  bill  in 
chancery,  having  been  enacted  at  a  time  when  no  notice  of 
the  application  for  probate  was  required,  was  intended  to 
afford  a  remedy  for  those  who  had  had  no  notice  of  the 
original  proceeding  for  the  probate  of  the  will ;  and  that  the 
subsequent  statute  requiring  notice  to  parties  interested  in 
such  proceeding  did  not  extend  the  scope  of  the  remedy  by 
bill  in  chancery,  but  still  left  that  remedy  for  the  benefit  of 
those  only  who  had  failed  to  be  notified  of  the  proceeding 
for  a  probate.  This  contention  involves  such  a  restriction 
of  the  scope  of  a  contest  bv  bill  in  chancery  as  would  make 
it  merely  a  new  method  of  taking  advantage  of  the  failure 
to  give  notice  to  a  party  who  was  entitled  to  notice  when 
the  will  was  admitted  to  probate.  As  has  been  already 
stated,  for  such  a  mere  irregularity,  in  such  a  case,  the 
common  law  authorized  the  court  granting  the  probate  to 
set  it  aside  on  proper  application. — SoweU  v.  Sotodl,  suprcL 
The  language  of  the  statute  does  not  indicate  that  the  con- 
test of  a  will  by  bill  in  chancery  must  be  based  primarily 
upon  a  mere  irregularity  in  the  original  probate.  When 
the  statutes  were  first  codified,  both  the  provision  for  notice 
to  parties  in  interest  in  the  probate  proceedings,  and  that 
for  a  contest  of  the  will  by  bill  in  chancery,  had  long  been 
in  force.  In  view  of  the  fact  that  there  was  already  another 
remedv  for  setting  aside  a  probate,  in  favor  of  one  who  had 
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not  received  the  notice  to  which  he  was  entitled,  it  is  to  be 
presumed  that,  if  it  had  been  the  intention  to  make  the 
right  to  contest  the  will  by  bill  in  chancery  dependent  upon 
the  existence  of  such  mere  irregularity  in  the  probate  pro- 
ceeding, such  intention  would  have  been  manifested  in  the 
language  of  the  statute.  No  such  intention  is  disclosed  by 
the  language  used-  The  provision  that  "any  person  inter- 
ested in  any  will,  who  has  not  contested  the  same  under  the 
provisions  of  this  article,  may  .  .  .  contest  the  same  by 
bill  in  chancery,"  standing  side  by  side  with  a  provision  for 
notice  to  all  persons  interested  in  the  estate,  of  any  appli- 
cation for  the  probate  of  a  will,  clearly  implies  that  the 
right  to  contest  in  chancery  is  not  cut  off  by  the  probate  of 
the  instrument  after  notice  to  the  party  subsequently  desir- 
ing to  contesi  It  is  perfectljr  plain  that  the  statutory  sys- 
tem of  probating  and  contesting  wills  contemplates  that  the 
widow  and  next  of  kin  shall  have  notice  of  any  application 
for  the  probate  of  a  will  of  the  decedent,  and  that,  before 
any  instrument  is  admitted  to  probate  as  a  last  will  and 
testament,  all  persons  interested  therein,  or  in  the  estate  of 
the  decedent  it  he  died  intestate,  should  have  an  opportu- 
nity to  contest  its  validity  in  the  Probate  Court  We  think 
it  is  equally  plain,  that  it  was  the  intention  of  the  statute 
to  afford  the  further  opportunity  of  contesting  the  will  in 
the  Chancery  Court  witnin  five  years,  to  any  person  inter- 
ested in  the  will,  who  either  did  not  have,  or  did  not  avail 
himself  of  the  opportunity  to  contest  it  in  the  Probate 
Couri 

Good  reasons  may  be  suggested  for  affording  this  addi- 
tional opportunity  to  contest  the  validity  of  a  will  which 
has  been  regularly  admitted  to  probate  after  due  notice  to 
all  parties  in  interest  The  application  to  prove  the  will 
usuaUy  follows  close  upon  the  death  of  the  testator.  The 
application  comes  on  for  hearing  as  soon  as  the  short  pre- 
scribed terms  of  notice  have  expired.  It  must  frequently 
happen  that  persons  interested  in  the  proceeding  are  wholly 
unable,  while  it  is  pending,  to  inform  themselves  as  to  the 
instrument  offered  for  probate,  or  of  the  circumstances 
attending  its  execution.  Facts  affecting  its  validity  may  be 
developed  afterwards,  and  the  failure  to  discover  them,  or 
to  obtain  the  evidence  to  prove  them,  may  have  been  with- 
out the  fault  or  any  lack  of  diligence  on  the  part  of  those 
interested  in  making  a  contest,  in  view  of  such  contingen- 
cies, there  is  manifest  propriety  and  justice  in  allowing  a 
reasonable  time  after  a  formal  and  regular  probate,  for  a 
contest  of  the  validity  of  the  will  by  one  who  did  not  make 
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a  contest  in  the  Probate,  Court.  We  have  no  doubt  that 
this  was  the  intention  of  the  statute. 

The  appellees  were  not  nominal  parties  to  the  contest 
inaugurated  in  the  Probate  Court.  It  is  averred  in  plea 
number  one  that  they  were  examined  as  witnesses  on  the 
trial  of  that  contest,  and  that  they  had  then  employed  as 
their  counsel  to  protect  their  interest  in  said  matter  the 
same  counsel  who  now  represents  them  in  this  case,  and 
who  represents  the  contestant  in  the  other  case,  and  that 
they  purposely  by  advice  of  said  counsel  abstained  from 
making  tnemselves  nominally  parties  to  said  contest,  that 
they  might  file  their  present  bill  and  inaugurate  a  new  con- 
test. Conceding  that  the  appelles  could  not  maintain  their 
present  bill  if  tney  so  aided  and  abetted  the  contestant  in 
the  other  case  as  to  become  jointly  responsible  with  him 
for  what  was  done  in  his  name  alone,  but  really  for  their 
common  benefit;  yet  the  averments  of  the  plea  do  not 
sufficiently  show  that  such  was  the  fact. — Donegan  v.  Wade^ 
70  Ala.' 501. 

The  conclusion  is,  that  the  chancellor  was  correct  in  ad- 
judging the  first  plea  to  be  insufficient.  The  ruling  on  the 
second  plea  is  not  insisted  on  in  the  argument  for  the  ap- 
pellants. 

Affirmed. 


Tolleson  v.  Blackstock. 

Bill  in  Equity  for  Specific  Performanoe  of  Pard  Oift 

1.  Specific  performance  of  pdrol  gift  of  land.— A.  court  of  equity  wtll 
not  Enforce,  against  the  executors  and  heirs  of  the  deceased  donor, 
the  specific  execution  of  &  parol  gift  of  land,  where  it  appears  that  the 
donor  placed  the  donee  in  possession,  under  the  declared  intention 
of  giving  the  land  to  him,  and  afterwards  requested  or  verbally 
directed  his  executors  to  execute  a  deed  to  him,  and  that  the  donee 
erected  some  improvements  of  inconsiderable  value. 

Appeal  from  the  Chancery  Court  of  Cleburne. 
Heard  before  the  Hon.  S.  K.  McSpadden. 

Aiken  &  Burton,  for  appellants,  cited  ForvHird  v.  Arm- 
istead,  12  Ala.  124 ;  Evans  v.  Battle,  19  Ala.  398 ;  Pinekard 
V.  Pinekard,  23  Ala.  649 ;  3  Pomeroy's  Equity,  §  1405;  Irwin 
V.  Bailey,  72  Ala.  79;  Clark  v,  Clark,  122  DL  388. 
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Merrill  &  Bridges,  Ellis,  Baber  &  Johnson,  contra, 
cited  Spies  v.  Price,  91  Ala.  166;  Price  v.  BeU,  91  Ala.  180; 
Bretver  v.  Brewer  &  Logan,  19  Ala.  481 ;  1  Pom.  Equity, 
§  430 ;  3  ift.  §  1409 ;  48  Amer.  Rep.  640 ;  Brock  v.  Brock, 
90  AJa.  87 ;  Gingshy  v.  Osborn,  82  Va.  371 ;  Hardesty  v.  Rich- 
ardson, 22  Amer.  Rep.  57;  Freeman v  .Freeman,  3 lb.  657 ;  Story 
V.  Black,  51  76.  37 ;  8  Amer.  &  Eng.  Encyc.  Law,  1338-49. 

COLEMAN,  J.— S.  F.  Blackstock,  a  minor,  by  his  next 
friend  filed  the  present  bill,  which  may  be  regarded  as  a 
bill  for  specific  performance,  seeking  to  have  the  legal  title 
to  certain  described  lands  divested  out  of  the  heirs  of  Wil- 
liam ToUeson,  deceased,  and  invested  in  the  complainant. 
Upon  the  filing  of  the  bill  an  injunction  issued,  restraining 
the  executors  from  prosecuting  a  suit  in  ejectment  against 
Blackstock  to  recover  possession  of  the  land  in  contro- 
versy. 

It  is  unnecessary  to  consider  at  much  length  one  aspect 
of  the  case,  which  seems  to  have  been  relied  upon,  to  some 
extent,  in  the  original  bill;  and  that  is  that  the  executors, 
who  were  the  sole  parties  to  the  original  bill,  actively  and 
fraudulently  interfered  to  prevent  William  ToUeson  m  his 
last  sickness  from  executing  a  deed  to  the  said  Blackstock, 
or  that  William  ToUeson,  relying  upon  the  promise  of  the 
executors  to  make  a  deed  after  his  death,  conveying  the 
lands  to  the  said  Blackstock,  was  thereby  induced  to  leave 
the  deed  unexecuted  in  his  life-time.  The  bUl  was  amended 
so  as  to  make  the  widow  and  all  the  heirs  of  William  ToUe- 
son parties  defendant.  It  is  not  pretended  that  WiUiam 
ToUeson  himself  undertook  in  writing,  or  by  written  instru- 
ment authorized  and  empowered  the  defendants,  or  either 
of  them,  to  make  such  deed  or  conveyance,  or  that  the  other 
respondents,  heirs  of  the  decedent  who  were  not  executors, 
and  some  of  whom  were  not  present,  interfered  in  any  way, 
by  promise  or  otherwise,  to  prevent  the  execution  of  tfie 
deed  by  deceased  to  Blackstock,  if  such  was  the  intention 
and  desire  of  decedent. 

Section  1845  of  the  Code  reads  as  follows :  "No  trust 
concerning  lands,  except  such  as  results  by  implication  or  con- 
struction of  law,  can  be  created,  unless  by  instrument  in 
writing,  signed  by  the  party  creating  or  declaring  the  same, 
or  his  agent  or  attorney  lawfully  authorized  thereto  in 
writing."  This  statute  has  been  frequently  considered  in 
this  court,  and  its  proper  construction  may  be  regarded  as 
practically  settled. — Brock  v.  Brock,  90  Ala.  87 ;  Patton  v. 
Beecher,  62  Ala.  579 ;  White  v.  Farley  81  Ala.  563 ;  Manning 


Digitized  by 


Google 


512  SUPREME  COURT  [Dec.  Term, 

fTollesoD  V.  Blackstock.] 

Pippen,  at  present  term;  Kdly  v.  Karaner,  72  Ala.  106. 
No  relief  could  be  granted  upon  the  ground  that  the  exec- 
utors refused  to  execute  a  conveyance  of  the  land  to  com- 
plainant, without  a  plain  violation  of  this  statute. 

The  other  grounds  for  relief  made  by  the  bill  and  testi- 
mony may  be  stated  as  follows  :  When  the  complainant, 
Blackstock,  was  about  three  years  of  age,  he  was  left  an 
orphan,  and  the  deceased,  William  ToUeson,  took  him  as  a 
member  of  his  family,  raised,  educated,  and  in  all  respects 
treated  him  as  one  of  the  children.  As  the  children  of 
William  ToUeson  married^  or  attained  their  majority,  he 
gave  each  of  them  by  deed  of  conveyance  a  tract  of  land. 
In  May,  1888,  the  complainant  Blackstock,  being  then  about 
17  years  of  age,  married,  and  in  the  fall  of  that  year  William 
Tolleson  put  him  in  possession  of  the  land  in  controversy, 
but  made  him  no  deed  of  conveyance.  In  September  the 
following  year,  the  deceased  was  stricken  witn  paralysis, 
and  after  lingering  ten  or  fifteen  days  died.  He  had  made 
his  will  and  appointed  his  executors  many  years  before, 
but  after  the  time  when  the  complainant  was  received  into 
his  family  as  one  of  its  members.  The  bill  then  proceeds 
as  follows  :  "In  consideration  of  love  and  affection  gave  and 
placed  him  in  possession  of  the  following  lands,"  describ- 
ing them  ;  "that  he  went  into  possession  of  said  lands  under 
a  parol  gift  from  the  said  William  Tolleson,  and  has  con- 
tinued m  possession  thereof  until  the  present  time,  using 
them  in  all  respects  as  his  own,  and  that  he  has  made  valu- 
able and  permanent  improvements  thereon,  .  .  upon  his 
faith  in  said  gift,"  &c 

The  record  is  very  voluminous,  many  witnesses  havinjg 
been  examined  by  both  sides.  We  have  read  all  the  evi- 
dence with  care,  and  our  conclusion  is  that  the  weight  of 
the  evidence  does  not  establish  that  an  absolute  gift  of  the 
land  was  made,  or  intended  to  be  made,  at  the  time  the  de- 
ceased put  the  complainant  in  possession  of  it.  As  often 
expressed  by  him,  his  purpose  was  to  see  how  the  com- 
plainant would  succeed,  and  if  satisfactorily  "he  aimed"  to 
give  it  to  him.  The  possession  was  merely  permissive,  and 
not  under  an  absolute  gilt.  We  incline  to  the  view  from  all 
the  evidence  that,  during  his  last  sickness,  William  Tolleson 
fully  purposed  to  perfect  a  gift  of  the  land  in  a  legal  way. 
Whetner  the  failure  was  the  result  of  not  having  a  deed 
prepared,  or  the  neglect  of  not  calling  his  attention  to  the 
fact  that  one  had  been  prepared  for  his  signature,  or  that 
he  relied  upon  his  executors  to  carry  out  his  verbal  request 
to  that  effect,  it  is  unnecessary  to  consider.     The  fact  is 
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undisputed,  that  he  neither  signed  any  instrument  himself 
conveying  the  land,  nor  authorized  in  writing  any  one  to 
execute  such  a  conveyance.  The  question  arises,  can  com- 
plainant enforce  against  the  heirs  of  William  Tolleson  a 
specific  performance  of  this  verbal  voluntary  promise  or 
request  made  by  William  Tolleson,  and  recjuire  the  heira  to 
convey  to  complainant  the  legal  title,  which  descended  to 
them  on  the  death  of  their  father.  If  William  Tolleson  had 
not  died,  but  had  recovered  from  his  last  illness,  could  the 
complainant  maintain  the  present  bill  against  him?  If  he 
could  not,  it  will  not  lie  against  his  heirs.  The  principle 
involved  has  been  directly  adjudicated  in  this  State.  A 
verbal  promise  by  a  father  to  his  son,  that  if  he  will  remove 
from  North  Carolina,  and  settle  in  Alabama,  he  will  give 
him  a  particular  plantation,  being  a  mere  gratuity,  can  not 
be  enforced  against  the  heirs  or  devisees  of  the  father  after 
his  death,  although  the  father  may  have  put  the  son  in  pos- 
session of  the  land  before  his  death. — Forward  v.  Armi- 
stead,  12  Ala.  124.  This  principle  was  re-aflirmed  in  the 
case  of  Evans  v.  Battle,  19  Ala.  402,  and  again  in  Finckard 
V.  Finckard,  23  Ala.  650. 

The  cases  cited  by  appellee  are  of  that  class  which  grew 
out  of  a  contract,  based  upon  a  valuable  consideration,  and 
the  distinction  is  expressly  made  in  such  cases,  and  those 
which  are  founded  upon  mere  gratuitous  promises. — 23  Ala., 
supra,  and  Stone  v,  Britton,  22  Ala.  54S.  The  other  cases 
cited  involve  a  diflferent  principle,  and  one  which  does  not 
arise  here. 

The  improvements  made,  according  to  complainant*s  own 
testimony,  amounted  to  only  about  eighteen  dollars ,  a  mere 
trifle  as  compared  with  the  valife  of  the  land,  and  amounts 
to  a  small  per  cent,  of  its  annaal  rental  value,  as  shown  by 
the  evidence.  We  have  declared  that  the  evidence  does  not 
support  the  allegation  that  complainant  went  into  posses- 
sion under  a  parol  gift,  but  rather  a  permission  to  use  and 
occupy  during  the  pleasure  of  the  owner,  and  that  there  was  , 
no  absolute  intention  or  purpose  to  make  a  ^f  t  until  during 
the  last  illness  of  the  owner.  Under  the  influence  of  the 
foregoing  authorities,  complainant  would  not  be  entitled  to 
reli^  under  either  aspect  oi  the  evidence,  and  an  amendment 
of  the  bill  in  this  respect  would  avail  complainant  nothing. 

The  enforcement  oi  the  law  as  we  interpret  it  may  work 
a  hardship  in  some  cases,  but  to  grant  relief,  upon  the  evi- 
dence as  disclosed  in  this  record,  would  be  to  disregard  the 
statute  itself,  and  destroy  the  safeguards  placed  upon  land 
titles  and  trusts  concerning  lands,  by  its  provisions. 
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The  decree  of  the  chancellor  must  be  reversed.  The 
cause  will  be  remanded,  that  the  court  below  may  render 
a  decree  in  accordance  with  the  rules  here  declared. 

The  orders  made  by  the  chancellor  in  this  case  after  the 
appeal  was  taken  are  not  properly  before  us  on  this  appeal. 
On  the  remandment  of  the  case,  the  court  will  have  author- 
ity to  hear  and  determine  and  make  all  proper  and  neces- 
sary orders  in  regard  to  the  deed  heretofore  executed  by 
the  register. 

Eeversed  and  remanded. 
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Hodflres  V.  Winston. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Hameitead  in  tracts  of  land  not  contiguous. ^Two  tracts  of  land,  con- 
taining respectively  forty  and  fifty  acres,  and  of  value  less  than 
$2,000,  may  constitute  an  exempt  homestead,  if  occupied  and  culti- 
vated together,  and  used  as  a  common  source  of  family  support, 
though  a  naif  mile  or  more  apart. 

2.  Conveyance  of  homestead;  validity  ai  against  crfdttora.— Creditors 
can  not  complain  of  a  conveyance  of  his  homestead  by  their  debtor, 
since  they  are  not  thereby  injured. 

8.  Repugnant  defenses. — When  the  defendant,  claiming  under  a  con- 
veyance from  a  judgment-debtor,  has  successfully  excluded  evidence 
assailing  the  conveyance  for  fraud,  on  the  ground  that  the  property 
conveyed  was  the  homestead  of  the  debtor,  he  is  precluded  from 
afterwards  contending  that  it  was  not  in  fact  the  debtor's  home- 
stead. 

4.  Alienation  of  homestead;  suosequent  certificate  of  acknowledgment. 
A  conveyance  of  the  homestead,  signed  by  husband  and  wife,  but 
without  the  statutory  certificate  of  acknowledgment  by  the  wife 
(Code,  §  2508),  is  a  nullity  ;  and  the  officer  before  whom  it  was  ac- 
knowledged has  no  power,  at  a  subseauent  time,  to  alter  or  add  to  his 
certificate,  or  to  make  a  new  certificate,  without  a  re-acknowledg- 
ment. 

Appeal  from  the  Circuit  Court  of  Marshall 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  by  John  G.  Winston  against 
Mrs.  A.  Shubert,  tenant  in  possession,  to  recover  two  small 
tracts  of  land,  one  containing  40  acres,  and  the  other  55 
acres ;  and  was  commenced  on  the  3d  December,  1889. 
The  plaintiff  claimed  as  a  purchaser  at  sheriff's  sale,  under 
a  judgment  and  execution  against  James  G.  Coleman ;  and 
he  produced  his  judgment,  execution,  and  sheriff's  deed, 
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which  showed  that  the  judgment  was  rendered  on  the  23d 
February,  1885,  the  execution  levied  on  the  land  on  the  24th 
September,  1885,  and  sheriffs  deed  to  plaintiff,  as  the  pur- 
chaser at  the  sale,  dated  November  5,  1885.  J.  W.  Hodges 
intervened  as  the  landlord  of  Mrs.  Shubert,  and  defended 
the  suit  on  his  own  title,  claiming  under  a  purchase  from 
said  James  G.  Coleman ;  and  he  produced  and  proved  the 
execution  of  his  deed  from  said  Coleman  and  wife,  which 
was  dated  20th  February,  1885,  and  recited  the  payment 
of  $1,100  as  its  consideration.  Two  certificates  of  acknowl- 
edgment were  indorsed  on  the  deed,  taken  by  the  same  jus- 
tice of  the  peace,  and  each  dated  20th  February,  1885,  one 
by  the  grantor  and  his  wife,  in  ordinary  form,  and  the  other 
by  the  wife  alone,  on  examination  separate  and  apart  from 
her  husband ;  and  two  indorsements  of  filing  for  record, 
one  on  the  1st  September,  1885,  and  the  other  on  the  15th 
February,  1886.  The  justice  of  the  peace  testified,  that 
he  took  the  acknowledgments,  and  wrote  the  certificates; 
that  he  examined  Mrs.  Coleman  separate  and  apart  from 
her  husband  ;  that  this  was  done  on  said  20th  February, 
1885 ;  that  Mrs.  Coleman  did  not  again  acknowledge  the 
deed  before  him,  and  that  he  had  no  recollection  of  writing 
the  second  certificate  at  a  day  subsequent  to  its  date.  The 
defendant  himself  testified,  that  Mrs.  Coleman  was  exaih- 
ined  by  the  justice  separate  and  apart,  at  the  time  the  deed 
was  executed  and  acknowledged,  but  only  the  first  certifi- 
cate was  then  appended  to  it ;  that  he  discovered  the  defect 
in  the  certificate  after  he  had  filed  the  deed  for  record,  pro- 
cured the  justice  to  add  the  second  certificate,  and  again 
filed  it  for  record ;  and  that  Mrs.  Coleman  was  not  present 
when  this  was  done.  The  record  copy  of  the  deed!,  when 
first  recorded,  showed  only  the  first  certificate  of  acknowl- 
edgment 

The  court  charged  the  jury,  on  request  of  the  plaintiff, 
'*that  if  Coleman  cultivated  the  two  tracts  of  land  together, 
and  his  family  drew  supplies  from  both  of  them,  and  the 
two  tracts  were  used  together,  then  the  bottom  tract  was  as 
much  Coleman*s  homestead  as  the  tract  on  which  his  house 
was  situated ;"  also,  that  if  the  land  was  Coleman's  home- 
stead on  the  20th  February,  1885,  his  deed  to  Hodges,  of 
that  date,  conveyed  no  title,  unless  duly  signed  by  both  of 
them,  acknowledged  by  Mrs.  Coleman  on  examination 
separate  and  apart  from  her  husband,  and  so  certified  by 
the  officer ;  and  that  the  justice  of  the  peace  who  took  the 
acknowledgment  had  no  authority,  on  a  subsequent  dav, 
to  amend  or  alter  his  certificate,  or  to  make  a  new  certin- 
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icate,  without  a  re-acknowledgment  The  defendant  ex- 
cepted to  each  of  these  charges,  and  here  assigns  them  as 
error,  with  other  matters. 

J.  E.  Brown,  for  appellant. — (1.)  There  is  no  evidence 
that  theilands  sued  for  were  ever  claimed  or  selected  by  the 
debtor  as  his  homestead,  and  without  such  claim  and  se- 
lection the  right  was  nevet  perfected.  He  might  waive  the 
right  to  claim  a  homestead,  just  as  he  might  abandon  his 
homestead,  or  sell  and  convey  it ;  and  a  creditor  can  not  be 
allowed  to  assert  a  right  for  him  which  he  has  waived. 
The  bill  of  exceptions  sets  out  all  the  evidence  introduced 
on  the  trial,  and  shows  that  there  was  no  proof  of  title  in 
Coleman.  It  only  shows  that  he  and  his  wife,  being  in 
possession,  sold  and  conveyed  to  Hodges,  for  valuable  con- 
sideration, before  the  rendition  of  plaintiff's  judgment,  and 
delivered  possession  to  him.  It  may  be  that  the  land  be- 
longed to  Coleman's  wife,  and  that  no  claim  of  exemption 
was  interposed  on  that  account.  As  to  the  necessity  of  a 
claim  and  selection,  see  Block  v,  George,  83  Ala.  184 ;  Clark 
V.  Spencer,  75  Ala.  57  ;  Clancy  v.  Stephens,  92  Ala.  577.  (2.) 
The  justice  who  took  the  acknowledgment  had  power, 
"within  reasonable  limits,  to  amend  his  certificate,  so  as  to 
make  it  speak  the  truth." — Jordan  v.  Corey,  52  Amer. 
Dec.  516. 

O.  D.  Street,  coiitra,  cited  Hall  v.  Dufos,  83  Ala.  159 ; 
Ventress  v.  Griffith,  91  Ala.  356 ;  Alford  v.  Lehman,  76  Ala. 
526 ;  Striplin  v.  Cooper,  80  Ala.  256 ;  Smith  v.  Pedrce,  85  Ala. 
264;  White  v,  Farley,  81  Ala.  563. 

WALKEE,  J. — ^The  two  parcels  of  land  involved  in  this 
suit  are  not  contiguous.  The  house  in  which  James  G. 
Coleman,  the  judgment-debtor,  lived  with  his  family,  was 
on  the  forty-acre  tract.  In  connection  with  this  tract  he 
used  the  other  tract  containing  fifty-five  acres,  cultivating  it 
every  year,  and  getting  from  it  a  support  for  his  family. 
The  aggregate  value  of  the  two  tracts  was  less  than  two 
thousand  dollars.  They  were  occupiiBd  and  cultivated  in 
connection  with  each  other,  and  were  used  as  a  common 
source  of  family  support  Together  they  could  constitute 
a  homestead. — Dictis  v.  Hall,  83  Ala.  159.  The  facts  as  to 
the  judgment-debtor's  occupancy  and  use  of  the  two  par- 
cels together  were  testified  to  by  the  witness  Thomas  Cole- 
man. After  he  had  testified,  evidence  offered  by  the  plain- 
tiff to  show   that  the  sale  of  the  land  by  the  judgment- 
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debtor  to  Hodges  was  fraudulent  and  void  as  to  the  former's 
creditors  was  objected  to  by  the  defendants,  on  the  ground 
that  the  testimony  of  the  witness  Thomas  Coleman  snowed 
the  land  sued  for  to  have  been  the  homestead  of  James  G. 
Coleman  at  the  time  of  the  execution  of  his  deed ;  and  this 
objection  was  sustained.  Assuming  that  the  lands  constitu- 
ted a  homestead,  this  ruling  was  correct,  as  the  plaintiflEs.in  a 
simple  money  judgment,  and  those  claiming  under  them, 
have  no  right  to  comolain  of  the  disposition  of  homestead 

Property  which  could  not  be  subjected  to  their  d.emand. 
Jhe  testimony  of  the  witness  Thomas  Coleman,  as  to  the 
judgment-debtor's  occupancy  and  use  of  the  two  parcels 
together,  remained  wholly  uncontroverted.  The  defendants,^ 
in  jnaMng  the  objection  on  the  ground  mentioned,  precluded 
themselves  from  contending  that  the  two  parcels  together 
did  not  constitute  a  homestead.  Having  obtained  a  sub- 
stantial advantage  by  taking  and  successfully  maintaining 
the  position  that  the  lands  in  question  constituted  a  home- 
stead, they  estopped  themselves  from  claiming,  on  the  same 
state  of  evidence,  that  they  were  not  a  homestead.  They 
could  not  support  one  position  of  defense  by  claiming  that 
the  lands  constituted  a  homestead,  and  at  the  same  time 
obtain  the  advantage  of  another  position  which  involved  a 
denial  of  the  homestead  character  of  the  land.  A  de- 
fendant who,  for  the  purpose  of  maintaining  a  defense,  has 
deliberately  represented  a  thing  in  one  aspect,  can  not  be 
permitted  to  contradict  his  own  representation  by  giving 
the  same  thing  another  aspect  in  the  same  case. — CSdwm 
V.  Smith,  77  Ala.  157  ;  HiUv.  HucJcabee,  70  Ala.  183 ;  Herman 
on  Estoppel,  (4th  Ed.)  687. 

James  G.  Coleman  was  living  on  the  land  as  his  home- 
stead when  he  and  his  wife  signed  and  delivered  the  deed 
to  the  defendant  Hodges.  Witnout  the  separate  acknowl- 
edgment of  the  wife,  and  the  certificate  thereof  as  required 
by  the  statute,  that  deed  was  a  nullity. — Code,  §  2508.  This 
court,  after  a  full  consideration  of  the  question,  has  decided 
that,  when  a  deed  has  been  delivered  to  the  parties,  and  has 
been  accepted  for  record,  or  as  the  complete  execution  of 
the  instrument,  the  oflBicer  before  whom  the  grantors  ac- 
knowledged it  has  no  power  to  alter  or  add  to  his  certificate, 
or  to  malce  a  new  certificate,  without  a  re-acknowledgment. 
Qriffith  V.  Fentress,  91  Ala.  366.  The  reasoning  in  that  case 
to  support  the  conclusion  that  the  officer  taking  the  acknowl- 
edgment is  without  power,  is  equally  applicable  whether 
the  officer,  when  the  alteration  or  addition,  or  the  new  cer- 
tificate is  made,  is  holding  his  office  under  the  same  election 
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or  appointment  under  which  he  held  at  the  time  the  original 
acknowledgment  was  taken,  or  has  gone  out  of  office,  or 
holds  office  under  a  new  election  or  appointment  The  evi- 
dence in  the  present  case  shows  that  the  certificate  of  the 
separate  acknowledgment  of  the  'wife  was  not  nuide  vnial 
after  the  conveyance  had  been  delivered  and  once  recorded, 
and  that  it  was  made  without  re-acknowled^ent,  and  after 
the  lien  of  the  execution  under  which  the  plaintiff  purchased 
had  attached.  Without  the  wife's  separate  acknowledgment, 
and  the  certificate  thereof,  the  deed  to  the  defendant  Hodges 
was  a  mere  nullity  when  the  lien  of  the  execution  attached. 
The  evidence  showing,  without  conflict,  a  judgment  against 
James  G*.  Coleman,  tne  issue  of  execution  thereon,  a  levy 
and  sale  under  the  writ,  and  the  sheriff's  deed  to  the  plain- 
tiff, all  in  due  form,  and  that  at  the  time  of  the  levy  and 
sale  the  land  had  ceased  to  be  the  homestead  of  the  defend- 
ant in  the  judgment,  and  that  his  attempted  conveyance 
thereof  was  a  mere  nullity — the  plaintiff  was  entitled  to 
recover.  If  there  was  error  in  any  of  the  rulings  of  the 
court  of  which  the  appellants  complain,  it  was  error  with- 
out injury.  There  was  no  evidence  to  support  any  defense. 
Affirmed. 


BoUingr  V.  Roman. 

96  276         Bid  in  Equity  between  MoHgagees^for  Injunction  of  Sale  under 
Fotver,  Adjustment  of  Priorities,  and  Foreclosure, 

1.  Waiver  of  mortgage  lifn  construed.— A  letter  addressed  by  a  mer- 
chant who  held  a  mortgage  on  two  or  more  tracts  of  land,  on  one  of 
which  it  was  a  first  lien,  to  a  firm  of  commission-merchants  who  held 
another  mortgage  on  the  lands,  in  these  words :  '*If  you  will  advance 
to  G.  &  Go.  [mortgagors]  an  additional  amount  of  $2,600,  for  the  pur- 
pose of  malcing  their  arrangements  to  carry  on  their  mercantile 
business  and  to  make  their  crops,  so  as  to  make  their  indebtedness  to 
you,  including  the  above  $2,500,  in  all  $10,500, 1  will  and  do  hereby 
waive  my  mortgage  lien  on  the  land  and  personal  property  of  said 
6.  &  Co.,  to  the  extent  of  said  indebtedness  and  interest,  for  and  on 
your  account  only,"— applies  not  only  to  the  $2,500  additional  advance, 
but  to  the  entire  indebtedness  ($10,500)  and  interest. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  John  A.  Foster. 
The  bill  in  this  case  was  filed  on  the  1st  July,  1891,  by  S. 
Boman  against  B.  E.  Boiling,  and  sought  to  enjoin  a  sale  of 
VoLW. 


Digitized  by 


Google 


1891.1  OF  ALABAMA-  519 

[Boiling  y.  Eoroan.] 

lands  by  the  defendant  nnder  a  power  in  a  mortgage  exe- 
cuted to  him  by  Giddens  &  Co.,  a  mercantile  partnership; 
also  to  adjust  the  priorities  and  equities  of  the  parties  under 
the  mortgajges  held  by  them  respectively,  and  for  a  fore- 
closure. The  complainant  was  tne  owner,  by  assignment 
from  Lehman,  Durr  &,  Co.,  of  two  mortgages  executed  to 
them  by  said  Giddens  &  Co.,  the  first  conveying  a  tract  of 
land  in  Montgomery  county  and  a  tract  in  Lowndes  coimty, 
and  the  second  convejdng  the  same  lands  and  another  tract 
in  Crenshaw  county,  with  certain  personal  property.  The  first 
mortgage  was  given  on  the  20th  January,  1886,  and  the  lands 
conveyed  by  it  were  then  subject  to  the  lien  of  a  prior  mort- 
gage m  favor  of  J.  A.  Tyson.  The  defendant's  mortgage  was 
dated  January  29th,  1886,  and  was  a  first  lien  on  tne  lands 
in  Crenshaw  county,  but  a  third  lien  on  the  other  lands. 
The  second  mortgage  to  Lehman,  Durr  &  Co.  was  dated 
February  5th,  1887,  and  was  given  to  secure  an  indebtedness 
of  $10,500,  which  was  the  balance  due  on  the  former  in- 
debtedness and  additional  advances  of  $2,500,  made,  as  the 
bill  alleged,  on  the  faith  of  a  waiver  by  the  defendant  of  his 
prior  lien  on  the  lands  in  Crenshaw  county.  This  waiver 
was  contained  in  a  letter  addressed  to  them  by  the  de- 
fendant, which  was  dated  at  Montgomery,  February  5th, 
1887,  and  in  these  words :  "If  you  will  advance  to  Giddens 
&  Co.  an  additional  amount  of  $2,500,  for  the  purpose  of 
making  his  [their]  arrangements  to  carry  on  their  mercan- 
tile business  and  to  make  their  crops,  so  as  to  make  their 
indebtedness  to  you,  including  the  above  $2,500,  in  all 
$10,500,  I  will  and  do  hereby  waive  my  mortgage  lien  on 
the  land  and  personal  property  of  said"  Giddens  &  Co.,  to 
the  extent  of  said  indeotedness  and  interest,  for  and  on 
account  of  Lehman,  Durr  &  (]o.  only."  The  bill  alleged  that 
this  instrument  had  never  been  recorded,  and  was  not  sub- 
ject to  registration ;  that  a  sale  by  the  defendant  under  the 
power  in  his  mortgage  would  involve  complainant  in  litiga- 
tion with  the  purchaser,  and  would  impair  or  defeat  his 
priority  of  lien ;  and  he  therefore  prayed  an  injunction  to 
prevent  the  sale,  a  foreclosure  of  the  several  mortgages,  an 
adjustment  of  the  priorities,  &c. 

After  answer  filed,  in  which  the  defendant  insisted  that 
the  waiver  expressed  in  the  letter  extended  only  to  the 
$2,500  additional  advances  made  to  Giddens  &  Co.  on  the 
faith  of  it,  he  moved  to  dissolve  the  injunction.  The 
chancellor  overruled  and  refused  the  motion,  and  his  de- 
cretal order  is  assigned  as  error. 
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E.  P.  MoRRissETT,  for  appellant 

Tompkins  &  Troy,  contra. 

STONE,  0.  J. — We  can  not  a^ee  with  appellants  in  the 
constrtiction  of  the  written  agreement  of  K  E.  Boiling, 
bearing  date  February  5,  1887.  The  first  employment  of 
the  word  "indebtedness,"  in  the  agreement,  refers  unmis- 
takably to  the  aggregated  sum — the  past  indebtedness  of 
eight  thousand  dollars,  supplemented  with  the  additional 
twenty-five  hundred  dollars  to  be  advanced.  The  language 
of  the  writing  is,  "so  as  to  make  their  indebtedness  to  you, 
including  the  above  twenty-five  hundred  dollars,  in  all  ten 
thousand  five  hundred  dollars."  We  think  and  hold  that 
the  proper  interpretation  of  the  instrument  is,  that  Boiling's 
oflfer  was  to  permit  the  entire  ten  thousand  and  five  hundred 
doUats  to  take  precedence  over  his,  Boiling's,  mortgage  on 
the  lands  in  Crenshaw  county. 

The  answer  sets  up  in  avoidance  of  the  injunction,  and  of 
the  suit,  Jlrst,  that  there  is  a  mistake  in  the  writing,  and 
that  it  does  not  truly  express  the  agreement  of  the  parties. 
This  is  aflBrmative  matter  set  up,  and,  if  proved,  may  be  a 
defense  to  the  claim,  in  whole  or  in  paj*i  It  furnishes  no 
ground  for  dissolving  the  injunction.  Second,  while  the 
answer  does  not,  and  probably  could  not,  deny  the  com- 
plainants' claim,  as  matter  ox  knowledge,  it  nevertheless 
fails  to  admit  its  justness  as  claimed,  and  so  questions  it  as 
to  render  it  necessary  to  take  the  account,  and  to  ascertain 
to  what  extent,  if  any,  the  original  debt  remains  unpaid. 
The  waiver  was  as  to  that  debt,  and  none  other.  Only  to 
the  extent  that  debt,  with  its  accruing  interest,  remains  un- 
satisfied,*  is  Boiling's  mortgage  to  be  postponed.  This  is 
a  question  for  proofs  and  does  not  arise  on  the  motion  to 
dissolve  the  injunction  on  the  denials  in  the  answer. 

Affirmed. 

Vol  96. 
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Yoangrblood  v.  Birmingrhaiii  Trust 
&  Savings  €o. 

Action  on   Accepted  Draft,  by  Payee  against  Accommodation 

Acceptor. 

1.  DUcount  of  draft  by  banker,  at  usurious  rate  of  interest. ^When 
a  draft,  liaving  been  accepted  by  the  drawee  for  the  accommodation 
of  the  drawer,  is  presented  by  the  latter  to  the  banker  to  whose  order 
it  is  made  payable,  and  who  then  advances  the  amount  to  him,  de- 
ducting a  certain  per  cent,  in  advance  for  the  use  of  the  money  until 
the  maturity  of  the  draft,  the  transaction  is  a  ducount  of  the  draft 
within  the  meaning  of  the  statute  which  makes  it  a  misdemeanor  for 
any  banker  to  "discount  any  note,  bill  of  exchange  or  draft,  at  a 
higher  rate  of  interest  than  eight  per  cent,  pt'r  annnvi"  (Code,  §  4140) ; 
and  if  the  sum  deducted,  excluding  difference  of  exchange,  is  more 
than  legal  interest,  the  banker  can  not  maintain  an  action  against 
the  acceptor,  the  contract  being  unlawful. 

2.  Same;  constitutionalitif  of  sialute.^The  statute  which  makes  it  a 
misdemeanor  for  "any  banker"  to  discount  any  note,  bill  or  draft  at 
more  than  legal  interest  (Code,  §  4140),  applies  to  banking  corpora- 
tions as  well  as  individual  bankers,  and  is  not  an  unlawful  exercise 
of  class  legislation. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  action  was  brought  by  the  appellee,  a  private  corpo- 
ration located  in  Birmingham,  against  William  Youngblood, 
and  was  founded  on  the  defendant's  acceptance  of  a  draft 
for  11,000,  drawn  on  him  by  Swem  &  Thomas,  in  favor  of 
fche  plaintiff;  which  draft  was  dated  at  Birmingham,  Septem- 
ber 3d,  1889,  payable  to  the  plaintiff's  order,  thirty  days 
after  date,  and  accepted  by  the  defendant  for  the  accommo- 
dation of  said  Swem  &  Thomas.  The  plaintiff  advanced 
the  money  on  the  accepted  draft  to  Swem  &  Thomas,  de- 
ducting $11.34  for  the  use  of  the  money  until  its  maturity ; 
and  several  partial  payments  having  been  made  on  the  draft, 
this  action  was  brought  to  recover  the  balance  due.  The 
defendant  filed  a  special  plea,  alleging,  in  substance,  that 
plaintiff  was  a  banker,  and  acquired  the  draft  by  a  discount 
of  it  at  a  greater  rate  of  interest  than  eight  per  cent.,  in  viola- 
tion of  section  4140  of  the  Code.  The  plaintiff  demurred 
to  this  plea,  on  the  ground  that  the  facts  stated  did  not 
show  a  discount  of  the  draft,  and  because  said  statute  was 
unconstitutional    The  court  sustained  the  demurrer,  and 
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issue  being  joined  on  other  pleas,  one  of  which  set  up 
usury,  and  a  jury  being  waived,  rendered  judgment  for 
the  plaintiff,  for  the  balance  due,  without  interest  The 
judgment  on  the  demurrer  is  assigned  as  error. 

Taliaferro  &  Houghton,  for  the  appellant — (1.)  The 
plaintiff  acquired  the  draft  by  an  illegal  discount  of  it,  and 
therefore  can  not  recover. — Code,  §  4140 ;  3  Rand.  Corn- 
Paper,  §  1704;  Amer.  A  Eng.  Encyc.  Law,  Discount ;  Bouv. 
Dictionary,  tit  Discount;  Saltmarsh  v.  P.  &  M.  Bank^ 
14  Ala.  668-77;  Mavldin  v,  Br.  Bank,  2  Ala.  513;  Carlisle  v.  HiU, 
16  Ala.  398 ;  Faris  v.  King,  1  Stew.  259  ;  Insurance  Co.  v. 
Quinn,  73  Ala.  558 ;  80  Ala.  268 ;  Miller  v.  Bates,  35  Ala. 
580.  That  a  contract  founded  on  an  act  prohibited  by 
statute  is  void,  see  Woods  v.  Armstrong,  54  Ala.  150 ;  s.  c, 
25  Amer.  Rep. 671, and  note;  Williams v\  Evans,  87  Ala.  725 ; 
Robertson  V.  nayes,  83  Ala.  290;  fiarW«on  v.  Jones,  80  Ala, 
412;  Shippey  v.  Easttvood,  9  Ala.  198 ;  O'Donnell  v.  Sweeny, 
5  Ala.  468.  (2.)  The  statute  now  embraces  individual 
bankers  and  banking  corporations,  and  is  not  unconstitu- 
tional.— Carter  v.  Coleman,  84  Ala.  256;  Harrison  v.  Jones, 
80  Ala.  412 ;  Ex  parte  Marshall,  64  Ala.  266  ;  Railroad  Co. 
V.  Baldtvin,  85  Ala.  619;  Mayor  v,  YuiUe,  3  Ala.  137; 
SheUon  v.  Mayor,  30  Ala.  540 ;  McCreury  v.  Staie,  73  Ala. 
480.  That  a  statute  is  not  unconstitutional  because  it  con- 
flicts with  natural  right,  see  Dorman  v.  Stale,  34  Ala.  216-31. 

GiLLESPT  &  Smter,  contra^ — (1.)  The  transaction  between 
the  parties  was  simply  a  loan  of  money,  and  not  a  dis- 
count of  the  draft — SaUmarsh  v.  P.  dk  M.  Bank,  14  Ala.  677 ; 
Fleckner  v.  U.  S.  Bank,  5  L.  C.  P.  Co.  (U.  S.)  634 ;  Bank  v. 
Johnson,  26  lb.  742.  (2.)  The  statute  does  not  prohibit  the 
discounting  of  notes,  bills  and  drafts,  but  only  tne  taking  of 
illegal  interest ;  and  if  the  transaction  be  within  its  terms, 
the  penalty  incurred  is  the  forfeiture  of  the  interest  under 
the  genersil  law  against  usury.  A  contract  made  in  viola- 
tion of  a  general  statute  is  void  only  when  the  subject- 
matter  thereof  is  prohibited. — Dudley  v.  Collier  &  Pinckard, 
87  Ala.  433;  CampbeU  v.  Segars,  81  Ala.  259;  Harrison  v.  Jones, 
80  Ala.  412 ;  Ren/ro  v.  Uoyd,  64  Ala.  95 ;  Ouano  Co.  v. 
Daxvkins,  57  Ala.  115;  Woods  v.  Armstrong,  54  Ala.  160. 
If  the  plaintiff  were  a  National  bank,  the  principal  would 
not  be  forfeited,  and  there  should  be  no  discrimination 
against  a  State  bank.  23  L.  C.  P.  Co.  (U.  S.)  126 ;  91  Ala. 
217.  (3.)  The  statute  is  unconstitutional — Carter  Bros. 
V.  Coleina/n,  84  Ala.  269 ;  Smith  v.  L.  dk  N.  Railroad  Co.^ 
VoL  W, 
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75  Ala.  450;  Borne  Protection  Ins.  Co.  v.  Michardson, 
74  AIa.  466 ;  Oreen  v.  State,  73  Ala.  26 ;  Railroad  Co.  v. 
Morris,  65  Ala.  194 ;  Ziexfler  v.  Railroad  Co.,  58  Ala  594 ; 
Mayor  v.  Insurance  Co.,  53  Ala.  170. 

MoCLELLAN,  J.— The  terms  "discount"  and  "loan"  are 
employed  in  the  books  indiscriminately  and  synonymously 
in  all  cases  where  compensation  for  the  use  of  money  ad- 
vanced is  retained  out  of  the  gross  sum  at  the  time  oi  the 
advancement.  Thus  it  is  said:  "Discounting,  or  loaning 
money,  with  a  deduction  of  the  interest  in  advance,  is  a  part 
of  the  general  business  of  banking,"  &c. — 2  Amer.  &  Eng. 
Encyc.  of  Law,  p.  92.  And  a  discount  is  thus  defined :  "By 
the  lan^age  of  the  commercial  world,  and  the  settled  prac- 
tice of  bauKs,  a  discount  by  a  bank  means,  ex  vi  termini,  a 
deduction  or  drawback  made  upon  its  advances  or  loans  of 
money,  upon  negotiable  paper,  or  other  evidences  of  debt, 
payable  at  a  future  day,  which  are  transferred  to  the  bank. 
The  term  'discount,'  as  a  substantive,  means  the  interest 
reserved  from  the  amount  lent  at  the  time  of  making  the 
loan ;  as  a  verb,  it  is  used  to  denote  the  act  of  giving  money 
for  a  note  or  bill  of  exchange,  deducting  tne  interest 

5  Amer.  &  Eng.  Encyc.  of  Law,  678-9.  A  distinction  be- 
tween discounts  and  loans  is  sometimes  enforced  by  the 
terms  of  statutes  obtaining  in  the  premises ;  but,  in  the 
absence  of  any  element  of  this  kind — ^whenever  the  words 
stand  alone  upon  the  signification  accorded  them  in  the  gen- 
eral law — every  loan  upon  evidences  of  debt,  where  the 
compensation  for  the  use  of  money  till  the  maturity  of  the 
debt  is  deducted  from  the  principal  and  retainea  by  the 
lender  at  the  time  of  making  the  loan,  is  a  discount — Pleck- 
ner  v.  U.  8.  Bank,  8  Wheat  351  >  Nat.  Bank  v.  Johnson, 
14  Otto,  (U.  8.)  276 ;  SaUmarsh  v.  P.  &  M.  Bank,  14  Ala.  677 ; 
Loan  Co.  v.  Towner,  13  Conn.  259 ;  Pope  v.  Camtd  Bank, 
20  Kans.  440;  Bank  v.  Baker,  15  Ohio  St  85;  Talmadge  v. 
PeU,  7  N.  Y.  328;  Bank  v.  Bruce.,  17  N.  T.  515;  Freeman  v. 
BrUton,  2  Harr.  (N.  J.)  206. 

On  these  principles,  we  entertain  no  doubt  that  the  trans- 
action in  and  by  which  plaintiff  acquired  the  draft  of  Swem 

6  Thomas,  which  had  been  accepted  by  defendant  for  the 
accommodation  of  the  drawers,  by  advancing  to  Swem  & 
Thomas  the  face  value  thereof,  less  a  certain  per  cent  thereon 
which  was  retained  by  plaintiff  for  the  use  of  the  gross  sum 
so  advanced  for  the  time  of  the  paper,  was  a  discounting  of 
the  draft  within  the  usual  sense  of  that  term,  and  hence 
within  the  meaning  of  the  word  as  employed  in  section  4140 
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of  the  Code,  there  being  nothing  in  the  context  of  that  sec- 
tion importing  a  different  significance. 

The  section  referred  to  is  as  follows :  "Any  banker  who 
discounts  any  note,  bill  of  exchange,  or  draft,  at  a  higher 
rate  of  interest  than  eight  per  cent,  per  annum,  not  including 
the  difference  of  exchange,  is  guilty  of  a  misdemeanor."  It 
is  admitted  that  the  plaintiff  discounted  the  draft  in  ques- 
tion at  a  higher  rate  of  interest  than  eight  per  cent  per 
annum;  or  rather,  it  is  admitted  that  the  plaintiff,  which  is 
a  banking  corporation,  acquired  the  draft  by  paying  or  ad- 
vancing thereon  the  sum  nominated  therein,  less  about  one 
per  cent,  which  was  deducted  and  retained  by  it  as  compen- 
sation for  the  use  of  the  money  till  maturity  of  the  paper, 
which  was  due  and  payable  at  thirty  days.  This,  as  we 
have  seen,  was  a  discounting  of  the  draft  within  the  statute 
quoted ;  and  the  rate  of  discount  being  equal  to  twelve  per 
cent,  per  annum,  the  discount  was  violative  of  the  statute, 
and  involved  a  crime  on  the  part  of  plaintiff,  assuming  the 
constitutionality  of  the  enactment. 

This  was  section  4435  of  the  Code  of  1876.  It  was  then 
directed  against  individual  bankers  only.  As  it  then  stood, 
it  was  adjudged  to  be  unconstitutional  by  this  court  in  Car- 
ter Bros,  dt  Co.  V.  Coleman,  84  Ala.  256.  The  ground  of  that 
decision  is  not  expressly  stated,  but  it  was  based  on  author- 
ities {Smith  V,  L.  &  N.  R.  R.  Co.,  75  Ala.  449,  and  S.  <&  N. 
R.  R.  Co.  V.  Morris,  63  Ala.  193),  a  reference  to  which  leaves 
little  doubt  that  the  statute  was  held  invalid  because  it  did 
not  apply  also  to  corporations  engaged  in  the  business  of 
banking ;  and  this  is  made  manifest  by  the  further  statement 
of  the  court :  "The  statute  has  since  been  changed  (Code, 
1886,  §  4140),  with  what  effect  we  need  not  inquire."  The 
change  here  referred  tcf  consists  in  the  omission  from  its 
last  codification  of  the  word  "individual,"  the  effect  beinc 
to  make  it  applicable  to  corporate  as  well  as  individuf2 
bankers,  and  to  obviate  the  innrmity  pointed  out  in  Carter 
Bros.  (&  Co.  V.  Coleman.  We  do  not  conceive  that  there 
could  have  been  any  other  objection  to  the  constitutionality 
of  the  original  enactment ;  and,  that  objection  having  been 
eliminated  by  amendment,  we  are  clear  in  the  conviction 
that  it  is  now  a  valid  and  efficacious  exercise  of  legislative 
power.  It  is  q^uite  erroneous  to  say  that  it  is  class  legisla- 
tion, in  a  vitiating  sense.  It  does  apply  to  a  class,  of  course, 
as  do  very  many  other  statutes  in  our  jurisprudence  whose 
validity  has  never  been,  and  can  not  be  successfully  ques- 
tioned ;  as,  for  instances,  statutes  regulating  railroads,  phy- 
sicians, lawyers,  common  carriers,  warehousemen,  &c. ;  but 
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like  all  these,  its  ap;^lication  is  to  all  of  a  number  of  per- 
sons, natural  and  artificial,  whose  occupation  and  business 
mark  the  lines  of  the  class  to  which  the^  belong,  and  as 
members  of  which  they  are  each  and  all,  without  invidious 
distinction  whatever,  amenable  to  its  terms  solely  because 
they  pursue  an  avocation  which  the  law-making  power  con- 
ceives should  be  specially  regulated. 

The  business  of  banking  is  well  understood  and  defined. 
A  chief  part  of  it,  in  most  instances,  consists  in  the  lending 
of  money,  and  this  is  almost  always  done  by  discounting 
evidences  of  debt  The  opportunities  and  temptations  of 
persons  engaged  in  it  to  evade  or  violate  laws  against  usury 
are  so  much  greater  and  more  frequent  than  those  of  per- 
sons not  so  engaged,  as  to  raise  up  a  necessity  for  the  appli- 
cation of  more  stringent  measures  of  repression  than  are 
necessary  in  respect  oi  other  businesses  and  persons  engaged 
therein.  And  it  is  this  consideration  which  differentiates 
the  business  of  banking  from  all  others  in  respect  of  usury, 
and  furnishes  a  predicate  for  such  legislation  as  is  embodied 
in  section  4140  for  the  regulation  of  banking  and  bankers, 
which  does  not  exist  as  to  any  other  occupation ;  just  as  the 
inherent  dangers  involved  in  the  operation  of  a  railroad  dif- 
ferentiates that  from  other  occupations,  and  necessitates 
legislation  which  would  be  entirely  unnecessary  and  innocu- 
ous in  respect  of  the  business  of  farming,  for  instance.  And 
upon  this  ground  statutes  of  this  character,  when  made  to 
apply  to  all  persons,  whether  individuals  or  corporations, 
regulating  occupations,  have  been  uniformly  upheld.  Judge 
Coolejr,  in  this  connection,  says :  "The  legislature  may  also 
deem  it  desirable  to  prescribe  particular  rules  for  the  sev- 
eral occupations,  and  to  establisn  distinctions  in  the  rights, 
obligations,  duties  and  capacities  of  citizens.  The  business 
of  common  carriers,  for  instance,  or  of  bankers,  may  require 
special  statutory  regulations  for  the  general  benefit;  and  it 
may  be  matter  of  public  policy  to  give  laborers  in  one  busi- 
ness a  specific  lien  for  their  wages,  when  it  would  be  im- 
practicable and  impolitic  to  do  the  same  for  persons  en- 
gaged in  some  other  employments.  If  the  law  be  otherwise 
unobjectionable,  all  that  can  be  required  in  these  cases  is, 
that  they  be  general  in  their  application  to  the  class  or 
locality  to  which  thej  apply;  and  they  are  then  public  in 
charaqter,  and  of  their  propriety  and  policy  the  legislature 
must  judge." — Cooley's  Const.  Lim.,  pp.  480-81. 

In  a  recent  case,  a  statute  of  Kentucky  which  gave  a  right 
of  action  against  railroads  to  the  representatives  of  persons, 
not  in  the  service  of  the  road,  killed  through  the  negligence 
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of  railroad  employes,  came  before  the  Supreme  Court  of 
that  State  on  tixe  question  of  its  constitutionality.  The 
argument  was  that  tnis  was  class  legislation  in  that  it  ap- 
plied to  railroads  alone,  and  no  liability  was  imposed  upon 
other  common  carriers.  The  court,  in  holding  this  position 
to  be  unsound,  among  other  things,  said  :  "  This  statute 
does  not  single  out  a  particular  individual  or  corporation, 
and  subject  him  or  it  to  special  burdens  or  peculiar  rules. 
Nor  does  it  do  so  as  to  some  of  those  engaged  in  a  partic- 
ular business,  as  for  instance,  the  Chinese  in  the  laundry 
business,  and  which  the  Supreme  Court  of  the  United  States 
condemned  in  the  case  of  Soon  Hing  v,  Crowley ^  113  U.  S. 
703,  but  it  subjects  all  in  a  particular  business  to  its  pro- 
visions, just  as  a  law  relative  to  banks  and  the  conduct  of 
banking  would  subject  all  in  that  particular  business  to  its 
terms.  Legislation  of  like  character  is  to  be  found  upon 
the  statute  books  of  every  State." — LouisvUle  Safety  vavU 
&  Trust  Co,  V,  Louisville  cfe  Nashville  R.  M.  Co.,  17  So.  W.  Rep. 
667;  s.  0.,  14  L.  R.  A.  579  and  notes;  and  to  like  effect  in 
principle  are  the  following  cases  therein  cited:  Railioav 
Co,  V,  Mackey,  127  U.  S.SI05;  Railway  Co,  v,  Bechmtn, 
129  U..  S.  27 ;  and  so.  On  the  same  principle,  a  statute  fixinjg 
the  rate  of  interest  which  maybe  charged  by  pawnbrokers,  is 
no  violation  of  a  constitutional  provision  for  "uniform  laws." 
Jackson  v,  Showle,  29  Cal.  267.  And  the  general  power  of 
the  legislature  to  regulate  occupations  and  businesses  of  all 
kinds,  keeping  within  the  principle  that  all  members  of  a 
particular  class  proposed  to  be  regulated  must  be  equally 
amenable  to  the  regulations  made,  nas  been  time  and  again 
declared  by  this  court. — Mayor  v.  YuiUe,  3  Ala.  137;  Ex 
parte  Marshall,  64  Ala.  266 ;  Harrison  v,  Jones,  80  Ala.  412  ; 
L.  &  N.  R,  R.  Co,  V,  Boldtvin,  85  Ala.  619 ;  McDonald  v. 
State,  81  Ala.  274.  Upon  a  consideration  of  the  foregoing 
authorities,  and  the  reasons  which  underlie  thefn,  we  are,  we 
repeat,  without  doubt  in  the  conclusion  that  section  4140 
of  the  Code  of  1886  is  a  constitutional  enactment 

It  is  equally  free  from  doubt,  in  our  opinion,  that  the 
effect  of  this  statute  on  the  transaction  in  and  by  which  the 
plaintiff  acquired  the  draft  and  acceptance  sued  on  would 
vitiate  it  in  toto,  and  avoid  and  defeat  all  right  on  the  part 
of  the  plaintiff  under  that  contract.  The  title  upon  wnich 
plaintiff  relies  is  one  which  he  acauired  in  confessed  and 
palpable  violation  of  a  law  which  aenounced  his  act  in  that 
regard  as  a  crime.  The  doctrine  is  nowhere  more  firmly 
established  than  in  Alabama,  that  no  rights  can  spring  from 
or  be  rested  upon  an  act  in  the  performance  of  which  a 
Vol  85. 
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criminal  penalty  is  incurred,  and  that  all  contracts  which 
are  made  in  violation  of  a  penal  statute,  are  as  absolutely 
void  as  if  the  law  had  in  so  many  words  declared  that  they 
should  be  so. — Moog  v,  HannorCa  AdnCr,  93  Ala.  503,  where 
our  cases  are  collated.  And  the  logical  consequence  of  the 
doctrine,  in  a  case  like  the  present  one,  involving  the  acqui- 
sition of  a  note,  bill  or  draft  by  criminal  means,  is  that  not 
only  is  the  act  of  acquisition  a  crime  and  invalid,  but  the 
paper  itself — the  supposed  security  for  money  advanced  in 
contravention  of  the  statute — is  absolutely  void,  in  the 
hands,  at  least,  of  him  who  comes  by  it  through  the  com- 
mission of  a  penal  oflfense. — Pennington  v.  Totvnsend,  7  Wend. 
276 ;  Bank  of  U.  S.  v.  Owens,  2  Peters,  527. 

The  rulings  of  the  trial  court  on  the  pleadings,  and  its 
finding  and  judgment  on  the  facts,  are  opposed  to  these 
views.  The  judgment  is  reversed,  and  the  case  having  been 
tried  without  jury  below,  judgment  will  be  here  rendered 
for  the  defendant. 

Beversed  and  rendered. 


Seymour  v.  Farquhar  &  Son* 

Application  for  Rehearing  after  Judgment  ai  Law. 

1.  Rehearing  at  law  after  final  judgment;  amendment  of  petition^  and 
subflitution  of  lo»t  papers. — A  judgment  of  the  appellate  court,  on  appli- 
cation for  mandamus,  vacating  and  annulling  an  order  granting  a 
BupersedeoH  and  rehearing  after  final  judgment,  or  requiring  the  lower 
court  to  vacate  and  annul  it,  because  it  was  rendered  in  vacation, 
leaves  the  petition  itself  still  pending  and  unaffected ;  and  it  is  the 
duty  of  the  lower  court  to  proceed  with  it,  hearing  demurrers,  allow- 
ing proper  amendments,-  substitution  of  lost  papers,  &c.,  as  in  other 
cases. 

Appeal  from  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  Sam.  H.  Spbott. 

John  B.  Sanfom),  and  A.  B.  McEachin,  for  appellants. 

McGuiBE  &  Collier,  contra, 

COLEMAN,  J. — Farquhar  &  Son  recovered  a  judgment 
in  trover  against  appellants.  Under  sections  2872  and  2873 
of  the  Code,  the  defendants  applied  for  a  rehearing.    In 
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yacation,  the  judge  presiding  granted  a  rehearing  in  ac- 
cordance with  the  petition,  and  directed  the  clerk  to  issue  a 
supersedeas,  or  restraining  order,  to  restrain  the  collection  of 
the  execution  issued  upon  the  judgment  Upon  application 
to  this  court,  the  order  of  the  judge  granting  a  rehearing 
in  the  cause,  and  ordering  a  s^ipersedeas  or  restraining  order, 
was  held  to  have  been  improperly  made  in  vacation,  and 
that  the  facts  averred  in  the  petition  should  have  been 
heard  and  tried  at  the  next  term  of  the  court,  as  provided 
in  section  2876  of  the  Code.  At  the  following  term  of  the 
Circuit  Court  of  Fayette  county,  in  which  the  judgment  had 
been  recovered,  the  petitioners  for  a  rehearing  moved  the 
court  for  leave  to  amend  the  petition  as  set  out  in  the  pro- 
posed amendment,  and  also  for  leave  to  substitute  certain 
papers  which,  according  to  the  averments  of  the  motion, 
were  a  part  of  the  original  petitition  for  a  rehearing,  and 
which  in  transmission  to  the  judge  were  lost.  The  court 
refused  to  grant  the  amendment  to  the  petition,  or  to  con- 
sider the  evidence  offered  to  show  the  loss  of  a  part  of  the 
papers  of  the  original  petition;  holding  that,  under  the 
order  of  the  Supreme  Court,  the  trial  court  had  no  discre- 
tion or  further  jurisdiction  than  to  vacate  the  order  grant- 
ing the  rehearing,  and  to  dismiss  the  petition.  From  the 
action  of  the  court  refusing  to  allow  tlie  amendment  and 
the  substitution  of  the  papers,  and  from  the  judgment  vaca- 
ting the  former  order  granting  a  rehearing  and  dismissing 
the  petition,  the  present  appeal  is  prosecuted. 

when  the  case  was  here  before,  the  decision  of  this  court 
had  no  other  scope  or  effect  than  to  require  that  the  order 
of  the  lower  court,  granting  a  rehearing  and  supersedeas^  or 
restraining  order,  be  annulled  and  vacated.  It  left  the  peti- 
tion pending,  to  be  heard  at  the  first  subsequent  term  ot  the 
trial  court,  under  section  2876  of  the  Code.  The  statute 
requires  the  court  to  allow  amendments  of  the  pleadin^gs, 
and  it  has  been  long  held  that  a  petition  for  a  rehearing 
may  be  amended. — Dothard  v,  Teague,  40  Ala.  586.  The 
statute  provides  for  the  substitution  of  lost  or  destroyed 
papers  m  any  pending  cause  or  proceeding,  and  for  the 
notice  to  be  given  to  the  adverse  party. — Code,  §§  657,  2734. 
An  appeal  lies  from  an  order  of  tne  court  refusing  to  grant 
a  statutory  rehearing  after  final  judgment  at  law. — 0*lmd  v. 
Kelly,  72  Ala.  559 ;  40  Ala.  586. 

It  might  give  certain  facts  set  up  in  the  petition  and  pro- 
posed amendments  undue  weight,  if  they  were  specifically 
pointed  out  and  discussed  in  this  opinion.  The  ruling  of 
the  trial  court  was  not  in  accord  witn  the  principles  herein 
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declared.  The  court  should  allow  all  proper  amendments 
to  the  petition,  pass  upon  all  demurrers,  if  any,  which  raise 
the  question  of  the  sufficiency  of  the  petition,  or  have  the 
issue  of  fact  tried  and  determined  as  it  may  direct,  under 
section  '2876  of  the  Code. 
Beversed  and  remanded. 


Jones  V.  Hagrler* 

Statutory  Action  in  nature  of  Ejectment, 

1.  Secondary  evidence  of  recorded  deed. — When  a  party  claims  re- 
motely under  a  deed  of  which  he  is  not  the  legal  custodian,  and 
which  has  never  been  in  his  possession  or  custody,  he  is  excused  from 

-producing  it  on  notice,  and  may  adduce  secondary  evidence  of  its 
contents;  and  this  may  be  done  by  producing  either  the  original 
record  book  in  which  it  was  recorded,  or  a  certified  copy  of  the  record. 

2.  Defective  acknowledgment  of  d^ed  as  atttstation. — A  defective  cer- 
tificate of  acknowledgment,  ap  ended  to  a  deed,  may  operate  as  the 
attestation  of  a  witness ;  the  officer  who  made  it  may  testify  to  his 
own  signature,  and  to  the  fact  that  the  deed  was  executed  in  his 
presence ;  and  the  deed  is  admissible  as  evidence  on  that  proof. 

3.  I'nwer  of  8'ile  in  de''d  oj  trunt;  request  of  beneficiaries^  or  either  of 
them. — When  a  deed  of  trust  is  executed  for  the  protection  and  in- 
demnity of  two  sureties,  and  authorizes  the  trustee  to  sell  and  "pay 
whatever  may  be  necessary  to  indemnify  them  or  either  of  them,"  he 
may  sell  at  the  request  of  one,  who  alone  has  been  damnified. 

4.  PoxsfiHsion  of  trnstt^e  making  salt  under  power. — When  a  deed  of 
trust  authorizes  the  trustee  to  take  possession  and  sell  on  default, 
but  does  not  require  that  he  shall  enter  before  making  a  sale,  he  may 
sell  without  taking  possession,  and  it  is  not  necessary  that  his  deed 
to  the  purchaser  shall  show  that  he  was  in  possession. 

5.  Recitals  of  deed  as  to  date  of  sale. — It  is  not  necessary  that  the 
trustee's  deed  to  the  purchaser  at  his  sale  should  specify  the  day  on 
which  it  was  made,  but  it  may  state  that  the  sale  w^as  made  **on  or 
about"  a  named  day. 

6.  Description  or  idfntifiration  of  trustee  as  grantor  in  deed. — It  is  not 
necessary  that  the  name  of  the  trustee  shall  be  stated  in  the  deed  as 
the  grantor,  when  its  recitals  and  his  signature  to  it  clearly  identify 
him  as  the  grantor. 

7.  Hale  Under  power  for  cash,  or  on  credit.— \f  hen  the  deed  authorizes 
the  trustee  to  sell  for  cash,  and  he  sells  on  time,  with  the  acquiescence 
of  the  beneficiary,  who  receives  the  benefit  of  the  bid,  a  third  person 
can  not  assail  the  purchaser's  title  because  the  sale  was  not  made  for 
cash. 

8.  Delay  in  execution  of  deed  to  purchaser. — When  the  purch^^ser  sues 
to  recover  the  possession  of  the  land,  and  the  trustee's  deed  to  him 
shows  that  it  was  executed  twelve  years  after  the  sale,  it  is  not  in- 
cumbent on  him  to  explain  the  delay  in  its  execution,  as  against  the 
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defendant  who  was  not  a  party  to  the  sale,  and  who  does  not  show 
any  right  to  impeach  it  for  fraud. 

9.  Vonveyance  to  third  per»on  as  purchaser ,  at  instance  of  bidder  at 
sale.— A  stranger  to  the  sale  can  not  assail  its  validity  because  the 
trustee  executed  a  deed,  not  to  the  nominal  bidder  and  purchaser, 
but  to  a  third  person  at  his  instance. 

10.  Jud'fment  and  execution  as  e  ride  nee. —Where  the  plaintiff  claims 
as  purchaser  at  a  sale  made  by  a  trustee  under  a  power  conferred  by 
deed  of  trust  for  the  indemnity  of  sureties  on  specified  debts,  the 
record  of  a  judgment  recovered  on  one  of  these  debts,  and  exe- 
cutions thereon  showing  its  payment  by  one  of  the  sureties,  are 
admissible  evidence  as  tending  ^to  show  the  authority  of  the  trustee 
to  make  the  sale. 

11.  Is»ue  on  immaterial  or  defective  pfea. — When  issue  is  joined,  with- 
out objection,  on  an  immaterial  or  defective  plea,  the  defendant  is 
entitled  to  adduce  evidence  in  support  of  it,  and  is  entitled  to  verdict 
and  judgment  if  the  evidence  sustains  it,  the  plaintifif's  remedy  being 
to  ask  for  a  repleader. 

12.  Plea  of  statute  of  fmuds ;  burden  of  proof. — When  issue  is  joined 
on  a  plea  of  the  statute  of  frauds,  in  an  action  on  a  contract  .within 
its  terms  (Code,  §  1732),  the  plaintiff  assumes  the  or/us  of  proving  a 
compliance  with  its  terms,  or  that  the  contract  was  taken  out  of 
the  statute  by  part  performance. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  Sam.  H.  Sprott. 

This  action  was  brought  by  Edward  J.  Hagler  against 
John  W.  Jones,  to  recover  the  possession  of  a  tract  of  land 
particularly  described  in  the  complaint,  and  was  commenced 
on  the  20th  July,  1888.  The  plaintiflF  claimed  the  land  as 
purchaser  at  a  sale  made  by  Moses  McGuire,  as  trustee  in 
a  deed  of  trust  executed  to  him  by  David  G.  Jones,  who 
was  the  father  of  the  defendant.  This  deed  was  dated 
August  2d,  1858,  and  was  eiven  to  secure  John  W.  Pruitt  and 
John  H.  Spain  against  liaoility  as  sureties  for  the  grantor 
on  certain  debts  particularly  described  ;  and  it  authorized 
the  trustee,  on  default  of  the  grantor  in  the  matter  of  the 
secured  debts,  "to  take  possession  of  said  land  and  slaves, 
or  so  much  of  them  as  may  be  necessary  for  the  purpose, 
and  sell  them  at  public  auction,  for  cash,  at  the  door  of  the 
court-house  of  the  county,  on  giving  ten  days  notice,  and 
pay  off  any  of  the  bills  indorsed  by  them,  and  pay  all  and 
whatever  may  be  necessary  to  indemnify  said  John  W.  and 
John  H.,  or  either  of  them,  and  save  them  harmless  in  the 
premises."  The  defendant  pleaded,  1st,  the  statute  of  limit- 
ations of  ten  years ;  2d,  "payment  of  the  secured  debt,  or 
performance  of  the  condition  of  the  deed  of  trust ;"  3d  ard 
4th,  that  said  Moses  McGuire  was  7io7i  compos  meniis  at  the 
time  he  executed  the  deed  to  plaintiff ;  5th,  not  guilty ;  6th, 
that  the  deed  or  contract  of  McGuire  was  void  under  the 
statute  of  frauds  (Code,  §  1732),  because  no  note  or  mem- 
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orandum  thereof,  expressing  the  consideration,  was  made 
at  the  time  of  the  sale,  and  subscribed  by  the  party  to  be 
charged ;  and,  7th,  that  the  contract  was  void  under  said 
statute,  because  no  part  of  the  purchase- money  was  paid  at 
the  time,  and  the  purchaser  was  not  placed  in  possession. 
Issue  was  joined  on  all  of  these  pleas  without  ODJection. 

On  the  trial,  as  the  bill  of  exceptions  shows,  tne  plain- 
tiff offered  the  deed  of  trust  in  evidence,  and  the  court  ad- 
mitted it  against  the  objection  and  exception  of  the  de- 
fendant, on  pounds  specified  in«the  opinion.  The  plaintiff 
offered  in  eyidence,  also,  the  deed  executed  to  him  Dy  said 
McGuire  as  trustee,  and  the  court  admitted  it  against  the 
numerous  objections  of  the  defendant.  This  aeed  was 
dated  March  2d,  1878,  and  signed  by  Moses  McGuire  as 
trustee ;  and  it  contained  these  recitals  :  "  Whereas,  on  the 
2d  August,  1858,  David  G.  Jones  executed  to  me  as  trustee, 
for  the  benefit  of  John  W.  Pruitt  et  al,  a  deed  of  trust  to  the 
following  lands,"  describing  them  ;  "and  ivhereas,  at  the  re- 
quest of  said  John  W.  Pruitt,  the  undersigned  did,  after 
giving  the  notice  required  by  said  deed,  on  or  about  the  1st 
December,  1866,  expose  to  sale  to  the  highest  bidder  for 
cash,  at  the  court-house  in  said  county,  the  land  above 
mentioned ;  and  lohereas,  at  said  sale,  Edward  J.  Hagler 
became  the  purchaser  at  the  price  of  $600 ;  and  whereas, 
said  Hagler  arranged  the  payment  of  the  sum  bid  with  said 
John  W.  Pruitt,  tne  beneficiary  in  said  deed :  Now,  there- 
fore," &c.  in  the  usual  form  of  a  deed  for  land.  There  was 
no  subscribing  witness  to  this  deed,  nor  any  certificate  of 
acknowledgment,  but  appended  to  it  was  a  certificate  by  a 
justice  of  the  peace,  in  these  words :  "I,  J.  W.  Bagnall, 
acting  justice  of  the  peace  in  and  for  said  county,  hereby  cer- 
tify that  the  above  named  person  signed  this  conveyance ; 
same  bears  date  this  2d  March,  1878. '  In  connection  with 
the  deed,  the  plaintiff  introduced  said  Bagnall  as  a  witness, 
who  thus  testified  :  '*Moses  McGuire  signed  said  deed  in 
my  presence,  and  I  thereupon  wrote  and  signed  the  state- 
ment set  forth."  The  defendant  objected  to  the  testimony 
of  said  Bagnall,  and  also  to  the  admission  of  the  deed  as 
evidence,  "because  it  was  not  acknowledged  or  attested  as 
by  law  provided ;"  and  he  excepted  to  the  overruling  of 
these  objections. 

The  defendant  made  the  following  additional  objections 
to  the  admission  of  the  deed  as  evidence  :  (1.)  fiecause 
John  W.  Pruitt  and  John  H.  Spain  "were  joint  beneficiaries 
under  said  deed  of  trust,  while  the  deed  of  McGuire  to 
Hagler  showed  that  the  sale  under  it  was  made  at  the  re- 


Digitized  by 


Google 


532  SUPREME  COUET  [Dec.  Term, 

[Jones  V.  Hagler.] 

qnest  of  only  one  of  them."  (2.)  Because  the  deed  of 
trust  provided  that  the  trustee  should  take  possession  of 
the  property  before  selling,  and  it  was  not  shown,  nor  could 
it  be  shown,  that  the  trustee  was  in  possession,  actual  or 
constructive,  at  the  time  the  sale  was  alleged  to  have  been 
made.  (3.)  Because  the  deed  states  that  the  sale  was 
made  "on  or  about  the  1st  December,  1866,"  and  not  on  the 
particular  day  set  for  the  sale.  (4.)  Because  "the  name  of  the 
^antor  is  not  mentioned  in  the  body  of  the  deed  as  convey- 
ing in  the  capacity  of  trusty  or  otherwise."  (5.)  Because 
the  deed  showed  that  the  purchase-money  was  not  paid  in 
cash,  as  required  by  the  terms  of  the  deed  of  trust.  (6.) 
Because  the  delay  in  the  execution  of  the  deed  "was  such 
a  badge  of  fraud  that  it  devolved  on  the  plaintiflf  to  explain 
it  before  said  deed  could  be  introduced.'  (7.)  Because  it 
was  not  made  to  the  purchaser  at  the  sale.  The  court  over- 
ruled each  of  these  objections  as  made,  and  the  defendant 
duly  excepted.  The  plaintiflf  oflfered  in  evidence,  also,  the 
record  of  a  judgment  recovered  aeainst  said  J.  W.  Pruitt  in 
September,  1861,  on  one  of  the  debts  secured  by  the  deed 
of  trust,  and  execution  thereon,  with  indorsements  showing 
its  payment  by  Pruitt.  The  defendant  objected  to  the  ad- 
mission of  this  evidence,  but  specified  no  particular  ground 
of  objection,  and  he  excepted  to  its  admission. 

The  assignments  of  error  embrace  all  the  rulings  to  which 
exceptions  were  reserved. 

Wood  &  Wood,  and  J.  J.  Mayfield,  for  appellant 

Foster  &  Oliver,  contra, 

WALKER,  J. — ^The  plaintiflf  claimed  title  through  a  sale 
and  conveyance  made  by  Moses  McGuire,  as  the  trustee  in 
a  deed  of  trust  in  which  David  G.  Jones  was  the  grantor. 
To  prove  the  deed  of  trust,  the  plaintiflf  oflfered  the  original 
record  thereof  as  contained  in  one  of  the  record  books  of 
deeds  kept  in  the  oflSce  of  the  probate  judge  of  Tuskaloosa 
county.  Objection  was  made  to  this  evidence,  on  the  grounds 
that  the  defendant  had  made  demand  on  the  plaintiff  to 
produce  the  original  of  said  deed  of  trust,  and  that  a  certi- 
fied copy  should  have  been  offered  instead  of  the  original 
record.  The  plaintiff  testified,  without  contradiction,  that 
the  original  of  the  deed  of  trust  had  never  been  in  his  pos- 
session orcustodv,  or  under  his  control.  He  was  not  the 
legal  custodian  of  the  instrument.  That  being  the  case,  it 
was  not  incumbent  upon  him  to  produce  it,  or  to  account 
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for  its  absence.  The  instrument  could  as  well  be  proved 
by  the  original  record  as  by  a  certified  copy  therefrom. 
Stevenson  v.  Moody,  85  Ala.  33  ;  MiHer  v,  Boykin,  70  Ala.  469. 
The  objection  to  this  evidence  was  properly  overruled. 

The  several  grounds  of  objection  to  the  admission  in  evi- 
dence of  the  deed  by  Moses  McGuire  as  trustee  to  the  plain- 
tiff will  be  considered  in  detail. 

(1.)  The  plaintiff  did  not  claim  that  the  statement  writ- 
ten upon  the  deed  and  signed  by  the  justice  of  the  peace 
was  sufl&cient  as  a  certificate  <5f  acknowledgment.  It  was 
relied  upon  as  an  attestation,  and  the  justice  of  the  peace 
was  called  as  a  witness  to  prove  the  deed.  The  statement 
certifies  "that  the  above  named  person  signed  this  convey- 
ance.'* This  language  fairly  imports  that  the  justice  of  the 
Eeace  had  knowledge  of  the  fact  to  which  he  certifies, — that 
e  was  a  witness  to  the  signing.  The  execution  of  a  con- 
veyance for  the  alienation  of  land,  when  made  by  a  person 
who  is  able  to  write,  must  be  acknowledged,  or  attested  by 
one  witness,  who  must  write  his  name  as  a  witness. — Code 
o{  1886,  §  1789.'  A  proper  attestation  may  be  made  by  the 
mere  signature  of  the  witness.  It  is  sufficient  that  the  sig- 
nature appears  to  be  made  for  the  purpose  of  attesting  the 
execution  of  the  conveyance.  It  has  been  decided  tnat  a 
defective  acknowledgment  may  operate  as  a  substitute  for 
the  attestation  of  a  witness,  and  m  such  case  the  officer  is 
treated  as  an  attesting  witness. — Rogers  v,  Adams,  56  Ala. 
600;  Sharpev,  Orme,  61  Ala.  263;  Carlisle  v.  Carlisle,  78  Ala. 
544.  The  signature  of  the  justice  of  the  peace  to  the  state- 
ment above  referred  to  was  sufficient  as  an  attestation,  and 
there  was  no  error  in  overruling  the  objection  to  the  intro- 
duction of  the  deed  on  the  ground  that  it  was  not  properly 
attested. 

(2.)  Objection  was  made  to  the  introduction  of  the  deed 
to  the  plaintiff,  on  the  ground  that  it  was  shown  and  pro- 
vided by  the  deed  of  trust  that  John  W.  Pruitt  and  John 
H.  Spain  were  joint  beneficiaries  thereunder,  and  that  the 
deed  to  the  plaintiff  shows  that  the  sale  under  the  deed  of 
trust  was  made  at  the  request  of  only  one  of  the  beneficia- 
ries. By  the  power  of  sale  contained  in  the  deed  of  trust 
the  trustee  is  authorized  to  sell  in  the  mode  prescribed,  and 
to  "pay  off  any  of  the  bills  indorsed  by  them  [Pruitt  and 
Spam],  and  pay  all  and  whatever  raa;^  be  necessary  to  indem- 
nify said  John  W.  and  John  H.,  or  either  of  them,  and  save 
them  harmless  in  the  premises."  This  language  authorizes 
the  execution  of  the  power  of  sale  for  the  indemnification 
of  either  Pruitt  or  Spain,  for  any  loss  sustained  in  conse- 
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quence  of  any  indorsement  made  in  pursuance  of  the  provi- 
sions of  the  deed  of  trust  There  is  no  provision  that  one 
or  both  of  the  beneficiaries  shall  request  the  trustee  to  exe- 
cute the  power  of  sale.  If  Pruifct  alone  had  sustained 
losses  in  consequence  of  the  indorsements  mentioned  in 
the  deed  of  trust,  the  power  of  sale  could  be  executed  for 
his  benefit  alone.  The  recitals  of  the  deed  to  the  plaintiff 
do  not  show  a  disregard  of  the  terms  of  the  power  in  the 
particular  specified  in  the  objection. 

(3.)  Taking  possession  of  the  land  by  the  trustee  was  not, 
by  the  terms  of  the  deed  of  trust,  made  a  condition  prece- 
dent to  the  exercise  of  the  power  of  sale.  The  trustee  was 
authorized,  but  not  required,  to  take  possession  of  the  land 
before  making  a  sale  thereof. — 2  Jones  on  Mortgages, 
§  1782  ;  Vatcghan  v,  Poioell,  4  So.  Rep.  257  ;  Riley  v.  Brew- 
ster, 4A:  111.  186.  The  terms  of  the  instrument  which  was 
construed  in  the  case  of  Foster  v.  Boston,  133  Mass.  143, 
indicated  that  the  execution  of  the  power  in  the  mode  pro- 
vided made  it  necessary  for  the  trustee  to  acquire  posses- 
sion of  the  property  before  making  a  sale.  In  such  a  case, 
possession  by  the  trustee  is  properly  regarded  as  a  condi- 
tion precedent.  It  does  not  seem  that  such  a  condition 
could  be  satisfied  by  a  mere  demand  for  possession,  as  was 
intimated  in  the  case  of  Roarty  v.  Mitchell,  7  Gray,  243. 

(4.)  The  deed  to  the  plaintiff  recites  that  tne  grantor 
therein,  "after  giving  the  notice  required  by  said  deed  of 
trust,  did,  on  or  about  the  first  day  of  December,  1866,  at 
the  court-house  in  said  county,  expose  to  sale,"  &c.  If  a 
sale  had  been  made  pursuant  to  the  terms  of  the  power,  it 
was  not  material  for  the  trustee  to  recite  in  his  deed  the 
exact  date  of  such  sale.  After  the  sale  was  duly  made  he 
could  with  propriety  execute  a  deed  to  the  purchaser, 
though  he  was  unable  to  state  therein  the  exact  date  of  the 
sale.  If  the  defendant  was  entitled  to  require  the  plaintiff 
to  prove  a  compliance  with  the  provisions  of  the  power,  as 
to  the  notice  of  the  time  and  place  of  sale,  on  the  ground  that 
the  recitals  in  that  regard  of  the  deed  made  by  the  trustee 
were  not  binding  on  a  stranger  ( Wood  v.  Lake,  62  Ala.  489 ; 
1  Devlin  on  Deeds,  §  425 ;  2  Jones  on  Mortgages,  §§  1830 
and  1895).;  the  consideration  that  the  burden  was  on  the 
plaintiff  to  make  such  additional  proof  would  not  justify 
the  rejection  of  his  deed  as  a  link  in  his  chain  of  proof. 

(5.)  The  name  of  the  trustee  is  not  mentioned  in  the  body 
of  his  deed  ;  but  the  recitals  thereof  furnish  the  means  of 
clearly  identifying  Moses  McGuire  as  the  grantor.  The  deed 
recites :     "Whereas,   on  the  second  day  of  August,  1858, 
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Dayid  O.  Jones  executed  to  me  as  trustee,  for  the  benefit  of 
John  W.  Pruitt  et  al,  a  deed  of  trust  to  the  following  de- 
scribed lands,  to  wit :"  [here  follows  a  description  oi  the 
land],  "which  deed  is  recorded  in  Book  5,  page  138,  of  the 
records  of  deeds  in  the  office  of  the  judge  of  probate  of 
Tuskaloosa  county,  Alabama."  An  inspection  of  the  deed 
of  trust,  which  is  thus  fully  described,  discloses  that  Moses 
McGuire  is  the  trustee  therein,  and  makes  it  manifest  that 
he  is  the  grantor  in  the  deed  to  the  plaintiff.  This  is  a 
sufficient  description  and  identification  of  the  grantor. 
Madden  t\  Floyd,  69  Ala.  221. 

(6.)  The  power  in  the  deed  of  trust  authorized  the  trustee 
to  sell  for  cash.  The  payment  of  the  plaintiff's  bid  was  a 
matter  between  him  and  the  beneficiary  of  the  sale,  and 
with  which  the  defendant  in  this  case  haS  no  concern.  By 
the  arrangement  recited  in  the  deed  to  plaintiff,  the  grantor 
in  the  deed  of  trust  obtained  the  credit  and  benefit  of  the 
amount  bid.  When  this  was  done,  neither  he  nor  any  other 
person  who  was  not  a  beneficiary  under  the  deed  of  trust 
could  complain  because  the  payment  was  not  made  in  cash. 
Metvburn  v,  Bass,  82  Ala.  622  ;  Cooper  v.  Hornsby,  71  Ala.  62. 

(7.)  It  was  not  incumbent  upon  the  plaintiff,  in  offering 
the  deed  to  himself,  to  explain  the  delay  in  its  execution. 
The  execution  of  the  deed  by  the  trustee  in  1878  shows 
upon  its  face  his  recognition  of  the  sale  made  by  him  in 
1866,  and  that  the  purcnaser  at  that  sale  had  all  along  been 
entitled  to  a  conveyance  of  the  land  sold.  The  defendant 
was  not  a  party  to  that  sale,  and,  in  making  the  objection 
that  the  delay  was  a  badge  of  fraud,  he  did  not  suggest  any 
fact  to  show  that  he  had  any  interest  in  the  matter  which 
would  entitle  him  to  complain  of  the  delay. — Broughton  v. 
AicJiison,  52  Ala.  62.  None  of  the  grounds  of  objection  to 
the  introduction  of  the  deed  to  the  plaintiff  were  well 
taken. 

There  was  evidence  tending  to  show  that,  at  the  sale  un- 
der the  power,  John  W.  Pruitt,  one  of  the  beneficiaries 
under  the  deed  of  trust,  bid  off  the  lands,  and  afterwards 
directed  the  deed  to  be  made  to  the  plaintiff.  It  often  hap- 
pens that  one  who  bids  at  an  auction  sale  is  acting  for 
another  person,  or  transfers  his  bid  to  another.  In  the 
absence  of  fraud,  there  is  no  objection  to  such  a  transaction. 
If  the  ostensible  purchaser  directs  the  deed  to  be  made  to 
another,  a  stranger  to  the  sale  can  not  complain  that  the 
real  purchaser  did  not  make  his  bid  in  person. — 2  Jones  on 
Mortgages,  §  1896.  The  motion  to  exclude  the  deed,  because 
it  was  not  made  to  the  purchaser  at  the  sale  by  the  trustee, 
was  properly  overruled. 
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The  record  of  the  judgment  and  executions,  with  the  re- 
turns therein,  in  the  case  of  R,  K,  Hargrove  v.  John  W, 
Pruitt,  was  admissible  as  evidence  tending  to  show  a 
breach  of  the  condition  of  the  deed  of  trust,  and  that  Pru- 
itt  was  entitled  to  the  execution  of  the  power  of  sale  for  his 
indemnity,  to  the  extent  of  the  amount  realized  in  proceed- 
ings against  him  on  one  of  the  bills  of  exchange  which  he 
indorsed  for  David  G.  Jones,  as  was  recited  in  the  deed  of 
trust. 

The  plaintiff  did  not  demur  to  any  of  the  seven  pleas 
interposed  by  the  defendant,  but  joined  issue  on  all  of  them. 
The  question  of  the  sufficiency  of  the  6th  and  7th  pleas  as 
answers  to  the  complaint  was  not  raised  in  any  manner.  By 
joining  issue  upon  them,  the  plaintiff  admitted  that  each  of 
them  stated  a  defense  which,  if  sustained  by  the  evidence, 
would  defeat  the  action.  A  case  must  be  tried  on  the  issues 
developed  by  the  pleadings.  If  a  false  issue  is  made  up,  in 
consequence  of  a  neglect  to  resort  to  the  means  provided  by 
law  for  its  elimination,  the  question  thereby  presented  is 
one  of  fact  for  the  determination  of  the  jury,  and  if  the 
proof  sustains  such  issue,  the  party  setting  it  up  is  entitled 
to  a  verdict  and  judgment  on  it — Geo,  Pac  Railivay  Co,  v, 
Probst,  90  Ala.  1 ;  Allison  v.  Little,  93  Ala.  150 ;  Mastersoii  v. 
Oibso7i,  56  Ala.  56.  The  6th  and  7th  pleas  are  pleas  of  the 
statute  of  frauds.  In  joining  issue  thereon,  the  plaintiff 
assumed  the  burden  of  showing  facts  which  would  avoid 
the  effect  of  the  pleas.  He  put  himself  in  the  attitude  of 
affirming  that,  at  the  time  of  tne  sale  by  Moses  McGuire  to 
him, 'a  note  or  memorandum  thereof  was  made,  expressing 
the  consideration  in  writing,  and  subscribed  by  the  party  to 
be  charged  therewith  or  some  person  thereto  by  him  law- 
fully authorized  in  writing;  or  that  the  purcliase-money 
or  some  part  thereof  was  paid,  and  that  the  purchaser  was 
put  in  possession  of  the  land  by  the  seller. — Jonas  v.  Field, 
83  Ala.  445.  The  provisions  of  the  statute  of  frauds  which 
were  referred  to  m  the  pleas  were  applicable  to  the  sale 
made  by  McGuire.  The  objection  that  the  benefit  of  these 
provisions  was  not  available  to  the  defendant  (Lewis  v.  Wells, 
50  Ala.  198 ;  Cooper  v,  Hornsby,  71  Ala.  62 ;  Mewbum  v.  Bass, 
82  Ala.  622),  could  have  been  raised  by  demurrers  or 
replications  to  the  pleas.  No  such  objection  having  been 
interposed,  and  the  plaintiff  having  failed  to  offer  any  proof 
that  in  the  sale  by  McGuire  there  was  a  compliance  with 
the  statutory  requirements  referred  to  in  the  pleas,  he 
failed  to  sustain  the  burden  assumed  by  his  joinder  of 
issue  thereon ;  and  the  result  was  that,  on  these  issues,  the 
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defendant  was  entitled  to  a  verdict  and  judgment.  The 
general  charge  requested  by  the  defendant  should  have 
been  given.  On  the  remandment  of  the  cause,'  the  plaintiff 
may  move  in  the  court  below  for  a  repleader,  as  to  pleas 
presenting  false  or  immaterial  issues. —  Geo,  Pac,  Railway 
Co.  V.  Probst,  90  Ala.  1 ;  Mudge  v.  Treat,  57  Ala.  1. 

In  the  foregoing  opinion  we  have  considered  such  ques- 
tions presented  by  the  rulings  of  the  Circuit  Court  on  the 
admission  and  rejection  of  evidence  as  are  likely  to  arise  on 
another  trial. 

Reversed  and  remanded. 


05    087 
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Ulanniiisr  ^*  Tippen. 

Bid  in  Equity  for  CaruceUation  of  Deed, 

1.  Verbal  promise  to  make  willy  as  consideration  of  deed.— A  verbal 

promise  to  make  a  will  devising  land  to  the  promisee,  in  considera-  |^  "^j 

tion  of  his  present  conveyance  of  the  land  to  the  promisor,  is  void  ]181637| 

under  the  statute  of  frauds  (Code,  ^  1732, 1845),  and  a  court  of  equity  -^ — ^ 

will  not  grant  relief  based  on  it.  ^  ^i 

2.  Fan  performance  avoiding  siatvte  rf  frauds. — If  the  purchaser  of 
land,  under  a  verbal  contract,  is  placed  in  possession,  and  pays  the 
purchase-money,  or  a  part  thereof,  the  contract  is  taken  out  of  the 
statute  of  frauds  (Code,  §  1732) ;  but  the  two  facts  must  concur,  and 
a  court  of  equity  can  not  extend  the  terms  of  the  statute  by  dispens- 
ing with  either.  {Rakes  v. Pope,  7  Ala.  161,  limited  to  sales  of  personal 
property.) 

3.  Fraudulent  promise  to  make  wiV.— If  a  person  procures  the  execu- 
tion of  a  conveyance  of  land  by  promising  to  devise  the  land  by  will 
to  the  grantor,  having  at  the  time  the  intention  not  to  do  so,  and 
afterwards  dies  intestate,  the  fraud  will  vitiate  the  transaction,  and 
a  court  of  equity  will  grant  relief  against  the  conveyance  ;  but  the 
fraud  must  be  established  by  clear  and  convincing  evidence,  and 
relief  must  be  sought  seasonably  after  the  discovery  of  the  fraud ; 
and  the  subsequent  breach  of  the  promise,  by  failing  and  refusing  to 
execute  such  will,  is  not,  of  itself,  conclusive  or  sufficient  evidence 
that  the  promise  was  made  with  a  fraudulent  intent. 

4.  Same;  aliegationi*  as  to  discovery  of  frond. — The  bill  being  filed 
by  the  husband,  against  the  heirs  at  law  of  his  deceased  wife,  seeking 
relief  against  a  conveyance  of  land,  which  he  had  executed  to  her,  as 
alleged,  in  consideration  of  her  fraudulent  promise  to  devise  it  to 
him  by  will,  and  alleging  that  "the  fact  that  it  was  her  intention  at 
the  time  not  to  comply  with  her  said  promise,  and  that  she  was  em- 
ploying a  mere  stratagem,  and  the  evidence  of  such  intention,  did  not 
become  known  to  your  orator  until  he  filed  his  original  bill  in  this 
cause,  though  he  made  repeated  and  diligent  inquiry  in  reference 
thereto;"  these  averments  do  not  meet  the  strict  requirements  of  the 
rule  applicable  in  such  cases,  because  they  do  not  show  how  the  fraud 
was  discovered,  nor  why  it  was  not  discovered  sooner. 
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5.  Same ;  larhn  — Th3  lapse  of  sixteen  years  after  the  alleged 
promise  was  made,  during  which  period  the  wife  repeatedly  refused 
to  execute  hei;will  as  promised,  bars  any  right  to  relief  against  her 
heirs  after  her  death,  even  if  the  averments  of  the  bill  were  fully  and 
precisely  proved. 

Appeal  from  the  Chancery  Court  of  Pickens. 

Heard  before  the  Hon.  Wm.  H.  Tayloe. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of 
the  court,  and  in  the  former  report  (86  Ala.  357-64),  and  no 
further  statement  is  necessary.  On  final  hearing,  on  plead- 
ings and  proof,  the  chancellor  dismissed  the  bill :  and  his 
decree  is  assigned  as  error. 

Watts  &  Son,  and  M.  L.  Stansel,  for  appellant. — (1.)  The 
promise  to  make  a  will  is  clearly  proved.  That  promise 
was  a  valuable  consideration,  and  proof  of  it  was  admissible 
notwithstanding  the  recitals  of  the  deed. — Manning  v.  Pijy- 
pe7i,  86  Ala.  357.  (2.)  A  promise  to  do  a  thing  by  will  is 
not  within  the  statute  of  frauds. — Bish.  Contracts,  §  1279 ; 
Jilson  V,  Gilbert,  26  Wise.  637.  But,  if  the  promise  was 
within  the  statute,  the  contract  having  been  fully  executed 
by  plaintiff,  the  defendants  can  not  take  advantage  of  it 
When  everything  is  done  under  a  verbal  contract  for  the 
sale  of  lana,  except  the  payment  of  the  purchase-money, 
the  purchaser  can  not  set  up  the  statute  of  frauds  in  avoid- 
ance of  the  contract,  or  to  avoid  the  payment  of  the  pur- 
chase-money. To  permit  this  would  allow  him  to  commit  a 
fraud  on  the  seller,  which  a  court  of  equity  will  not  sanction. 
Pope  V.  Rake's  Adrnr,  7  Ala.  161 ;  Gordon  v.  Tweedy,  71  Ala. 
202 ;  Galley  v.  Galley,  14  Nebr.  174 ;  Browne  on  Stat.  Frauds, 
§  116,  notes;  Bishop  on  Contracts,  §  634.  (3.)  The  promise 
to  make  a  will  can  not  be  specifically  enforced,  of  course, 
but  the  court  can  cancel  the  deed,  or  decree  compensation, 
and  charge  it  as  a  lien  on  the  land. 

E.  D.  Willett,  and  J.  C.  Johnston,  contra.— (1.)  The  bill 
seeks  to  enforce  a  parol  trust  in  lands,  which  is  void  under 
the  statute.— Code,  §  1845;  Patton  v.  Beecher,  62  Ala,  593; 
Brock  V.  Brock,  90  Ala,  86;  White  v.  Farley,  81  Ala.  667. 
(2.)  The  deed  recites  a  valuable  consideration,  and  its  reci- 
tals can  not  be  varied  by  parol  proof  in  the  absence  of  fraud 
or  mistake. — Uuhhard  v,  Allen,  59  Ala.  296 ;  Murphy  v.  Branch 
Bank,  16  Ala.  90 ;  Palton  v.  Beecher,  62  Ala.  588 ;  Brock  i\ 
Brock,  90  Ala.  86.  (3.)  There  is  a  total  absence  of  proof  of 
fraud  in  the  procurement  and  execution  of  the  deed,  and 
subsequent  fraud,  if  proved,  which  is  denied,  would  not 
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invalidate  it  (4)  The  terms  of  the  alleged  promise,  as 
proved  by  the  different  witnesses,  are  uncertain  and  contra- 
dictory. (5.)  The  evidence  shows  that  the  deed  was  exe- 
cuted by  the  grantor  in  fraud  of  his  creditors,  and  he  can 
have  no  relief  against  it,  nor  based  on  it. 

THORINGTON,  J.— The  bill  in  this  cause  was  filed  by 
appellant  against  the  appellees,  as  the  heirs  at  law  of  their 
mother,  Mrs.  Mattie  E.  Manning,  and  seeks  relief  from  the 
effects  of  a  deed  executed  by  appellant  to  the  mother  of 
appellees  under  the  following  circumstances : 

In  1868,  appellant,  who  was  without  children,  intermar- 
ried with  Mattie  C.  Atkinson,  a  widow  with  two  minor 
children,  John  and  Minnie  F.  Atkinson,  and  during  that 
year  conveyed  to  Jeptha  Sterling,  as  trustee  for  his  wife,  a 
certain  tract  of  land  then  owned  by  him,  containing  about 
twelve  hundred  acres.  The  consideration  recited  in  the 
deed  is,  that  the  grantor  was  justly  indebted  to  his  wife 
"in  the  sum  of  two  thousand  dollars  principal,  for  that 
amount  of  money  and  property  received  by  the  said  David 
Manning  from  the  estate  of  the  father  of  said  Martha,  which 
money  and  property  belonged  to,  and  were  and  are,  the 
separate  statutory  estate  of  the  said  Martha  under  the  Code 
of  Alabama,  and  which  money  and  property  said  David 
Manning,  the  husband  of  said  Martha,  appropriated  and 
converted  to  his  own  use.  In  payment  and  discharge  of 
said  sum,  he,  the  said  David  Mannin^r,  has  bargained,  sold 
and  conveyed,"  &c.  The  deed  further  recites  that  it  conveys 
the  property  to  Jeptha  Sterling,  in  trust  for  "the  sole  and 
separate  use,  benefit  and  behoof  of  the  said  Martha  J.  Man- 
ning, free  from  any  claim  or  claims  whatsoever  of  him,  the 
said  David  Manning,  or  his  assigns ;  and  the  said  Martha, 
wife  aforesaid,  becomes  and  is  a  party  to  this  deed,  and  as 
evidence  that  she  accepts  the  property  hereby  and  herein 
conveyed  in  full  satisfaction  and  discharge  of  ner  said  debt 
against  the  said  David  Manning,  husband  aforesaid." 

The  appellant  claims  that,  notwithstanding  the  recitals 
contained  in  the  deed  of  a  valuable  consideration,  of  the 
character  therein  specified,  he  executed  the  deed  as  the 
result  of  his  wife's  urgent  importunities,  and  upon  her 
promise  that  she  would  thereupon  execute  her  will  by 
which  she  would  bequeath  and  devise  to  him  one-third  of 
all  her  property,  including  one-third  of  said  lands,  and  the 
remaining  two-thirds  to  her  two  children,  Minnie  and  John; 
and  that  the  real  and  moving  consideration  of  the  deed  was 
this  promise  on  the  part  of  nis  wife. 
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The  deed  was  made  in  1871,  and  Mrs.  Manning  died  in 
1884,  without  ever  having  executed  a  will.  She  left  surviv- 
ing her,  as  her  heirs  at  law,  the  appellee,  Minnie  F.  Pippen, 
and  the  other  appellees,  who  are  the  children  of  John  At- 
kinson, he  having  died  before  the  bill  was  filed.  Appellant, 
at  various  times  after  the  execution  and  delivery  of  said 
deed,  requested  his  wife  to  execute  her  will  pursuant  to  her 
said  promise,  but  she  declined  to  do  so.  After  her  death, 
appellees  instituted  a  real  action  in  the  nature  of  ejectment 
against  appellant,  who  continued  in  possession  of  the  land 
after  his  wife's  death  ;  and  this  suit  was  enjoined  under  the 
bill  in  this  cause.  Demurrers  to  the  bill  were  sustained  in 
the  Chancery  Court,  and  the  cause  was  brought  to  this 
court ;  by  appeal,  and  was  here  reversed  and  remanded. 
The  case  is  reported  in  86  Ala.  357. 

In  the  consideration  given  the  cause  by  this  court  on  that 
appeal,  it  was  assumed,  on  demurrer,  that  the  promise  of 
Mrs.  Manning  to  execute  her  will  as  alleged  in  tne  bill  was 
in  writing.  After  the  reversal  of  the  cause  in  this  court, 
the  defendants  filed  additional  demurrers  and  answers, 
which  last  denied  the  material  allegations  of  the  bill,  and 
among  the  other  defenses  setting  up  specially  the  statute 
of  frauds.  Testimony  was  taken,  and  the  cause  submitted 
on  the  pleadings  and  proof  for  final  decree.  The  chancellor 
rendered  a  decree  denying  relief  to  complainant,  and  dis- 
missing his  bill ;  and  from  that  decree  appellant  appeals  to 
this  court. 

The  bill  and  the  amendments  treat  in  two  different 
aspects  the  promise  of  Mrs.  Manning  to  revest  the  title  to 
the  property  in  appellant  by  her  will :  first,  as  a  mere 
promise  to  will  the  property  back  to  appellant  in  consider- 
ation of  the  deed,  and  a  breach  of  that  promise,  after  con- 
dition performed  by  appellant ;  second,  that  the  promise  was 
a  mere  artifice  on  Mrs.  Manning's  part,  resorted  to  by  her 
to  procure  the  execution  of  the  deed  by  her  husband,  with 
the  fraudulent  intent  not  to  comply  with  her  promise,  and 
by  means  whereof  she  did  procure  the  execution  of  the 
deed,  and  afterwards  refused  to  comply  with  her  promise, 
until  her  death  rendered  such  compliance  impossible. 

We  decline  consideration  of  the  question  urged  by  coun- 
sel for  appellees,  whether  the  bill  and  amendments  present 
two  inconsistent  and  repugnant  grounds  for  relief,  or,  in 
other  words,  whether  the  amendment  is  a  departure  from 
the  original  bill,  and  makes  a  new  case,  for  the  reason  that 
the  conclusion  we  have  reached  on  the  merits  of  the  case 
renders  that  question  immaterial. 
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Section  1845  of  the  Code  of  1886  declares :  "No  trust 
concerning  lands,  except  such  as  results  by  implication  or 
construction  of  law,  or  which  may  be  transferred  or  ex- 
tinguished by  operation  of  law,  can  be  created,  except  by 
instrument  in  writing,  signed  by  the  party  creating  or  de- 
claring the  same,  or  his  agent  or  attorney  lawfully  author- 
ized thereunto  in  writing."  This  section  is  identical  with 
section  2199  of  the  Code  of  1876,  which  was  elaborately 
considered  by  this  court  in  the  case  of  Patton  v,  Beecher, 
62  Ala.  579 ;  and  the  principle  announced  in  that  case  has 
frequently  been  recognized,  and  expressly  re-affirmed  by 
subsequent  decisions  of  this  court.  That  decision,  among 
other  things,  clearly  affirms  that  the  mere  parol  promise  by 
the  grantee  in  a  deed,  or  a  devisee  in  a  will,  that  he  will 
hold  for  the  use  of,  and  reconvey  to  the  grantor  or  devisor,  on 
request,  or  on  a  specified  contingency,  is  a  trust  which  the 
statute  requires  to  be  created  or  declared  in  writing.  That 
such  a  promise  would  be  inoperative  under  the  statute  of 
frauds,  is  too  well  settled  now  to  be  questioned. 

In  2  Pom.  Eq.  Juris.  §  1054,  it  is  said  :  "There  are  a  few 
cases  which  seem  to  hold  that  a  trust  will  arise,  under 
these  circumstances,  from  a  mere  verbal  promise  of  the  devisee 
or  legatee  to  hold  the  property  for  the  benefit  of  another 
person.  This  position,  however,  is  clearly  opposed  to  set- 
tled principle.'  The  case  of  Bar r ell  h\  Hanrick,  42  Ala.  60, 
was  one  of  the  few  cases  of  this  class  referred  to  by  the 
above  named  author ;  but  the  doctrine  it  asserted  was  ex- 
pressly repudiated  by  this  court  in  Patton  v.  Beecher,  supra, 
and  the  case  has  ceased  to  be  of  authority  in  this  State  on 
the  question  under  consideration. — Patton  v,  Beecher,  supra; 
Manning  v,  Pippen,  86  Ala.  357 ;  Brock  v.  Brock,  90  Ala.  86. 

To  meet  the  plea  of  the  statute  of  frauds,  appellant  in- 
vokes the  principle,  as  stated  in  brief  of  counsel,  that 
"When  everything  is  done  under  a  verbal  contract  for  the 
sale  of  lands,  except  the  payment  of  money,  the  purchaser 
can  not  set  up  the  statute  of  frauds  to  avoid  the  purchase, 
or  to  avoid  the  payment  of  the  purchase-money ;"  and  in 
support  thereof  the  case  of  Bakes  v.  Pope,  7  Ala.  161,  and 
decisions  of  other  States  to  the  same  effect,  are  cited. 

The  doctrine  here  invoked  by  appellant's  counsel  is  ap- 
plicable to  sales  of  goods  or  chattels  under  a  verbal 
promise  not  to  be  performed  within  one  year,  and  where  the 
property  has  been  delivered  under  fhe  promise ;  and  it  may 
also  have  application  to  sales  of  land  in  jurisdictions  where 
there  is  no  statute,  such  as  in  this  State,  prescribing  in 
specific  terms  what  shall  constitute  such  a  part  performance 
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of  the  verbal  contract  as  will  take  the  case  without  the 
operation  of  the  statute  of  frauds. 

The  decision  in  the  case  of  Rakes  v.  Pope,  cited  by  appel- 
lant's counsel,  is  predicated  upon  the  sale  of  a  horse  in  Oc- 
tober, 1837,  upon  the  promise  of  the  buyer  to  pay  the  seller 
$1,000  on  December  25, 1837,  $2,000  on  December  25,  1838, 
and  $2,000  on  December  25, 1839.  The  contract  was  verbal, 
no  note  or  memorandum  being  made  and  signed.  The  horse 
was  delivered  at  the  time  of  the  sale,  and  an  action  being 
brought  by  the  owner  to  recover  an  installment  of  the  pur- 
chase-money, which,  by  the  terms  of  the  contract,  was  not  to 
be  paid  within  twelve  months  from  the  sale,  this  court,  revers- 
ing the  ruling  of  the  court  below,  held  that  the  delivery  of 
the  horse  by  the  seller  relieved  the  case  from  the  influence 
of  the  statute.  There  is  nothing  in  this  case,  or  in  the 
other  cases  cited  by  counsel,  that  furnishes  a  rule  of  decis- 
ion for  the  case  afc  bar.  Indeed,  to  extend  this  principle  to 
verbal  sales  of  lands,  would  be  in  direct  contravention  of 
the  statute  of  this  State,  which  declares  void  "every  con- 
tract for  the  sale  of  lands,  tenements  or  hereditaments,  or 
of  any  interest  therein,  except  leases  for  a  term  not  longer 
than  one  year,  unless  the  purchase-jnojiey  or  a  portion  thereof, 
he  paid,  and  the  purchaser  l)e  put  in  possession  of  the  land  by 
the  seller:'-  Code,  1886,  §  1732,  subd.  5. 

The  words  above  italicized  create  the  exception  of  the 
only  parol  contract  for  the  lease  or  sale  of  lands  which  can 
be  withdrawn  from  the  general  words  of  the  statute ;  and  in 
order  to  bring  a  case  within  the  exception,  two  facts  must 
concur — the  payment  of  the  purchase-money,  or  a  part 
thereof,  and  the  placing  of  the  purchaser  in  possession ;  and 
these  two  facts  must  be  in  pursuance  of  the  contract 
Neither  the  possession  without  payment  of  the  whole  or  a 
part  of  the  purchase-money,  nor  the  payment  of  the  pur- 
chase-money or  part  thereof  without  the  letting  into  posses- 
sion, will  meet  the  requirements  of  the  statute. — Heflin  v, 
Milton,  69  Ala.  354. 

We  proceed  now  to  consider  that  phase  of  the  case  pre- 
sented by  the  amendment  to  the  bill,  in  which  it  is  set  up 
as  a  distinct  ground  of  relief  that  the  execution  and  delivery 
of  the  deed  by  appellant  to  his  wife  was  procured  by  her 
artifice  and  deception ;  that  she  induced  appellant  to  make 
the  deed  to  her  by  promising  to  make  her  will,  at  once,  be- 
queathing to  hiin  one-third  of  all  her  property,  including 
one-third  of  the  lands  conveyed  to  her  by  the  aeed,  which 
promise  she,  at  the  time  of  making  it,  had  no  intention  of 
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performing.     This  aspect  of  the  case  depends  on  different 
principles  from  those  we  have  discussed. 

It  may  be  said  generally,  that  whenever  the  legal  title  to 
property,  real  or  personal,  is  obtained  under  circumstances 
amounting  to  actual  fraud,  or  which  render  it  unconscien- 
tious for  the  holder  of  the  legal  title  to  retain  the  beneficial 
interest,  equity  impresses  a  constructive  trust  on  the  prop- 
erty so  acquired,  in  favor  of  the  one  who  has  been  thus  de- 
prived of  his  property,  and  who  is  truly  and  equitably  enti- 
tied  to  the^  same.  In  such  cases,  equity  has  jurisdiction  to 
follow  the  property  in  the  hands  of  the  original  wrong-doer, 
or  in  the  hands  of  any  subsequent  holder,  except  a  purchaser 
who  has  acquired  it  in  good  faith  and  without  notice. 
Equity  fixes  upon  such  wrong-doer  the  character  or  status  of 
a  trustee  ex  malejicio,  or  ex  delicto,  and  he  may  be  held  liable 
as  such  whenever  necessary  for  obtaining  complete  justice, 
notwithstanding  the  law  may  also  give  a  remedy  in  damages 
against  him. 

In  2  Pom.  Eq.  Juris.  §  1055,  that  author  says :  "A  second 
well  settled  and  even  common  form  of  trusts  ex  maleficio 
occurs,  wherever  a  person  acquires  the  legal  title  to  land  or 
other  property  by  means  of  an  intentionally  false  and  fraud- 
ulent verbal  promise  to  hold  the  same  for  a  certain  specific 
Surpose — as,  for  example,  a  promise  to  convey  the  land  to  a 
esignated  individual,  or  to  reconvey  it  to  the  grantor,  and 
the  like — and  having  thus  fraudulently  obtained  the  title, 
he  retains,  uses  and  claims  the  property  as  absolutely  his 
own,  so  that  the  whole  transaction  by  means  of  which  the 
ownership  is  obtained,  is  in  fact  a  scheme  of  actual  deceit. 
Equity  regards  such  a  person  as  holding  the  property 
charged  with  a  constructive  trust,  and  will  compel  him  to 
fulfill  the  trust  by  conveying  according  to  his  engagement." 
And  in  section  1056  of  the  same  work  it  is  said :  "The  fore- 
going cases  should  be  carefully  distingushed  from  those  in 
which  there  is  a  mere  verbal  promise  to  purchase  and  convey 
land.  In  order  that  the  doctrine  of  trusts  ex  niolejicio  with 
respect  to  land  may  be  enforced  under  any  circumstances, 
there  must  be  something  more  than  a  mere  verbal  promise, 
however  unequivocal,  otherwise  the  statute  of  frauds  would 
be  abrogated.  There  must  be  an  element  of  positive  fraud 
accompanying  the  promise,  and  by  means  of  which  the  ac- 
quisition of  the  legal  title  is  wrongfully  consummated." 
The  doctrine  of  the  text  is  fully  supported  by  the  decisions 
of  this  court. — Paiton  v,  Beecher,  62  Ala.  579;  White  v\  Far- 
ley, 81  Ala.  563 ;  Manning  v.  Pipj)en,  86  Ala.  357 ;  Brock  v. 
Brock,  90  Ala.  86. 
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Applying  the  principles  above  announced  to  the  facts  of 
this  case,  we  must  hold  that  appellant  is  not  entitled  to  any 
relief  based  on  the  mere  verbal  promise  of  Mrs.  Manning ; 
that  such  promise  is  void  under  the  statute  of  frauds,  and 
that  it  has  not  been  executed  within  the  meaning  of  the  ex- 
-ception  to  the  statute. 

Whether  or  not  relief  can  be  afforded  upon  the  other  the- 
ory of  the  case — viz.,  that  which  imputes  to  Mrs.  Manning 
the  fraudulent  purpose  of  procuring  from  her  husband  the 
execution  of  the  deed  by  means  of  her  verbal  promise  to 
will  one-third  of  the  property  back  to  him,  whicTi  promise 
she  had  no  intention,  at  the  time  of  making  it,  to  perform — 
requires  a  careful  review  of  the  pleadings  and  testimony ; 
and  the  inquiry  must  be  pursued  subject  to  the  universally 
accepted  rule,  that  a  parol  trust  will  not  be  engrafted  on  a 
legal  title,  evidenced  by  an  instrument  of  conveyance  absolute 
on  its  face,  except  with  the  greatest  caution,  and  where  the 
fraud  necessary  to  give  rise  to  the  trust  is  established  by 
clear  and  convincing  proof ;  and,  it  may  be  added,  when  relief 
is  seasonably  sought  after  discovery  of  the  fraud. 

In  James  v.  Janws,  55  Ala.  534,  it  was  said  by  this  court : 
"But  by  no  mere  general  averment  of  ignorance  can  a  party 
account  for  long  delay  and  acquiescence.  By  distinct  aver- 
ments he  must  show  why  he  was  so  long  ignorant,  and  acquit 
himself  of  all  knowledge  of  facts  which  would  put  him  on 
inquiry.  He  must  show  how  and  when  he  first  came  to  a 
knowledge  of  the  facts,  or  the  court  may  justly  refuse  to 
consider  his  cause  on  his  own  showing,  without  inquiring 
whether  there  is  a  demurrer  or  formal  plea  of  the  statute  <m 
limitations  contained  in  the  answer." 

The  averment  in  the  bill  is,  that  "the  said  Mattie  C,  at 
the  time  she  made  said  promise,  well  knew  it  was  not  her 
intention  to  make  such  will,  but  she  resorted  to  this  promise 
as  artifice  to  induce  your  orator  to  make  said  deed,  with  no 
intention  of  complying  therewith ;  and  the  fact  that  it  was 
her  intention  at  the  time  not  to  comply  with  her  said  promise 
to  make  such  will,  and  that  she  was  employing  a  mere  strat- 
agem, and  the  evidence  of  such  intention,  did  not  become 
known  to  your  orator  until  he  filed  his  original  bill  in  this 
cause,  though  he  made  repeated  and  diligent  inquiry  in  ref- 
erence thereto,  never  suspecting  fraud." 

These  averments  of  the  bill  do  not  meet  the  strict  require- 
ments of  the  rule — they  fail  to  show  how  the  discovery  of 
the  alleged  deception  was  made;  and  for  this  reason,  the 
court  has  no  means  of  determining  that  such  discovery  might 
not  have  been  made  sooner. 
Vol.  ©5. 
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The  bill  in  this  case  was  not  filed  until  about  nineteen 
years  after  the  execution  of  the  deed.  Mrs.  Manning  lived 
about  sixteen  years  after  the  transaction,  and  the  proof 
shows  that  during  her  life-Jime  appellant  often  requested 
her  to  execute  her  will  according  to  her  promise,  and  that 
she  invariably  refused  to  do  so.  There  is  absolutely  nothing 
in  the  testimony  to  show  that  appellant  discovered  any  fact 
or  facts  bearing  upon  or  illustrating  Mrs.  Manning's  original 
desi^  in  making  the  promise,  of  which  he  was  not  informed, 
or  might  not  have  been  informed,  shortly  after  he  made  the 
deed.  In  this  respect,  the  case  is  presented  differently  now 
from  what  it  was  on  the  former  appeal  Then^  the  bill  con- 
tained no  averment  of  the  time  when,  according  to  the 
!)romise  of  Mrs.  Manning,  she  was  to  execute  her  will  in 
avor  of  appellant,  and,  in  the  absence  of  such  an  averment, 
this  court  held  she  had  her -life-time  in  which  to  do  so,  and 
that  there  was  no  actionable  breach  of  her  promise  until 
she  died  without  having  complied  with  the  promise.  Now^ 
the  allegation  in  the  bill,  as  amended,  is,  that  the  deed  was 
made  on  the  promise  of  Mrs.  Manning  that  she  would,  in 
consideration  of  the  deed,  "o^  onoe  make  and  execute  her 
said  will,"  &c. 

According  to  the  testimony,  appellant,  in  a  very  short 
time  after  he  made  the  deed,  from  time  to  time,  requested 
his  wife  to  execute  her  will  pursuant  to  her  promise,  and 
she  uniformly  declined  to  ao  so.  If,  as  claimed  by  the 
appellant,  the  promise  was  made  by  the  wife  as  a  mere 
artifice,  or  fraudulent  scheme,  to  procure  the  deed,  and 
without  any  intention  of  executing  the  will,  and  that  the 
refusal  of  the  wife  to  comply  is  evidence  of  her  original 
purpose  to  practice  fraud  upon  the  husband ;  then  appel- 
lant was  as  lully  informed  of  such  fraud  on  her  part  by  her 
first  refusal  to  execute  the  will,  as  he  was  at  the  end  of  the 
nineteen  years  when  he  brought  his  suit ;  for,  after  a  careful 
examination  of  the  testimony,  we  find  nothing  tending  to 
support  this  claim  of  appellant,  except  the  mere  refusal  of 
Mrs.  Manning  to  comply  with  her  promise.  At  all  events, 
there  is  no  fact  or  circumstance  touching  that  subject  of 
which  appellant  was  not  informed,  or  might  not  have 
known,  shortly  after  makin<]j  the  deed.  So  far  as  the  testi- 
mony shows  to  the  contrary,  and  according  to  the  averments 
of  tne  amendment  to  his  bill  that  the  will  was  to  be  executed 
at  once,  the  court  is  unable  to  perceive  why  this  bill  might 
not  have  been  filed  many  years  ago,  while  Mrs.  Manning 
was  in  life,  and  when  all  the  circumstances  were  fresh  in 
the  minds  of  the  witnesses, 
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We  are  not  to  be  understood,  however,  as  intimating  that 
the  mere  subsequent  refusal  of  Mrs.  Manning  to  comply 
with  her  promise  would,  of  itself,  furnish  sufficient  evidence 
of  a  formed  purpose  or  design  on  her  part,  at  the  time  of 
the  execution  of  the  deed  by  her  husband,  to  employ  the 
promise  as  a  stratagem  by  which  she  should  secure  the 
deed  with  no  intention  of  complying  with  the  promise.  The 
law  is  to  the  contrary.  It  is  clear,  under  the  authorities, 
that  the  mere  breach  of  a  verbal  promise  of  this  kind, 
standing  alone,  although  it  may  be  a  moral  wrong,  is  not 
sufficient  to  establish  that  fraud  in  procuring  the  title  which 
would  render  the  grantee,  or  devisee,  a  trustee  ex  malifieio, 
"The  true  rule  seems  to  be,  that  there  must  have  been  an 
original  misrepresentation,  by  means  of  which  the  legal  title 
was  obtained ;  and  an  original  intention  to  circumvent,  and 
get  a  better  bargain,  by  the  confidence  reposed." — Browne 
on  Stat,  of  Frauds,  (3d  ed.)  §  94  Such  breach  is  a  circum- 
stance to  be  considered  in  connection  with  the  other  facts 
of  the  case  going  to  prove  fraud ;  but,  standing  alone,  it  can 
not  be  regarded  as  conclusive  of  the  existence  of  evil  or 
fraudulent  intent  at  the  time  of  the  promise. — Brock  v. 
Brock,  90  Ala.  86. 

While  there  is  an  absence  of  proof,  other  than  the  mere 
subsequent  breach  by  Mrs.  Manning  of  her  promise,  to  show 
that,  at  the  time  of  making  the  promise,  she  did  not  intend 
to  fulfill  it,  there  is  some  testimony  which,  while  not  con- 
clusive of  that  question,  tends  to  show  that  it  was  her  in- 
tention at  that  time  to  perform  such  promise.  The  witness 
Boone,  who  was  the  officer  before  whom  the  deed  was 
signed  and  acknowledged,  swears  that  on  the  day  the  deed 
was  signed,  and  immediately  thereafter,  Mrs.  Manning 
followed  witness  to  the  entry,  or  door  of  the  house  where 
the  signing  occurred,  and,  after  explaining  to  him  the  object 
of  the  deed,  she  requested  him  to  write  her  will,  which  he 
consented  to  do  at  any  time.  There  were  several  other 
persons  present,  but  this  was  said  to  witness  apart  f  •  om  the 
others,  without  any  eflfort  to  attract  their  attention  thereto, 
and,  so  far  as  appears  to  the  contrary,  the  request  was  but 
the  expression  of  her  real  desire  or  pun^ose,  and  not  a  cun- 
ning attempt  to  manufacture  testimony  for  herself.  Further- 
more, giving  full  weight  to  all  the  testimony,  it  is  far  from 
clear  that  appellant  made  the  deed  relying  solely  on  the 
promise  of  Mrs.  Manning  as  an  inducement  thereto  ;  there 
IS  testimony  of  strong  probative  force  that  the  deed  was 
not  made  on  the  faith  of  the  promise,  but  on  other  consid- 
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erations,  and  that  the  promisie  was  only  an  incident  to  the 
main  transaction. 

The  solemn  recitals  in  the  deed  of  a  Valuable  considera- 
tion, {the  particularity  with  which  such  consideration  is 
described,  as  shown  by  the  statement  of  facts  hereinabove 
set  forth,  the  acknowledgment  required  in  the  deed  of  Mts. 
Manninfj  that  the  conveyance  was  kcoepted  by  her  in  full 
satisfaction  of  the  debt  described'  in  the  deed,"  the  facts  in 
proof  showing  that  appellant  had  previously  deceived  froin 
the  estate  of  Mrs.  Manning^s  father,  as  her  ^hare  of  such 
estate,  a  sum  of  money  which  approximated,  if  it  did  not 
equal,  the  amount  expressed  as  the  consideration  of  the 
deed,  and  the  further  fact,  as  also  shown  by  the  proof, 
that  appellant  owed  debts,  at  the  time  of  making  the 
deed,  one  of  which,  at  least,  was  in  judgment,  present  an 
array  of  concurring  facts  and  circumstances  which  render 
it  equally,  if  not  niore  probable,  that  the  deed  was  based 
on  other  considerations,  and  not  on  the  faith  of  Mrs: 
Manning's  promise.  We  do  not  overlook  the  fact  that 
appellant  himself  testifies,  that  he  turned  ovef  to  his 
wife  the  money  he  received  from  her  father's  estate;  but 
this  part  of  his  testimony  was  objected  to,  and  the  objec- 
tion was  well  taken.  Section  276'>  of  the  Code  rendered 
him  incompetent  to  testify  to  that  fact,  and  appellant  made 
no  effort  to  prove  it  otherwise. 

"It  is  a  general,  if  not  universal  rule,  that  a  plaintiff  in  aii 
action  at  law,  or  a  complainant  in  a  suit  in  equity,  assumes 
the  burden  of  proving  every  affirmative  fact  essential  to'  his 
right  of  recovery.  No  material  fact  is  presumed  ;  and  the 
rule  is  general,  in  courts  of  law  and  in  equity,  that  a  party 
relying  upon  fraud,  must  aver  it  with  certainty,  and  must 
prove  it  as  averred." — Thames  v.  Remberfs  Adrn'r,  62  Ala. 
567.  It  can  not  be  affirmed  of  this  case  that  appellant  has 
brought  himself  within  the  scope  of  the  rule,  either  in  the 
matter  of  averment  or  proof. 

The  want  of  correspondence  between  the  averments  of 
the  bill  and  appellant's  proof  in  still  another  respect  is  fatal 
to  any  relief  the  court  could  afford  him,  according  to  the 
rale  laid  down  by  this  court  on  the  former  appeal.  It  was 
there  held  that  the  court  of  chancery  being  without  power 
to  compel  the  execution  of  a  will,  specific  performance  of 
the  agreement  could  not  be  enforced,  but  that  equity  would 
charge  the  land  with  a  trust,  in  the  nature  of  unpaid  pur- 
chase-money, for  the  indemnification  of  the  vendor,  to  the 
extent  he  has  suffered  from  the  breach  of  Mrs.  Manning's 
promise.     The  averment  in  the  bill  is  that  Mrs.  Manning 
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promised  to  devise  to  appellant  one-third  of  all  her  property, 
including  one-third  of  the  land  in  controversy.  The  testi- 
mony of  the  witness  Boone  is  that  Mrs.  Manning  promised 
to  devise  to  appellant  aU  the  lands  conveyed  by  the  deed, 
to  be  held  by  him  f(yr  life^  with  remainder  to  Mrs.  Manning's 
children.  The  witness  Ide  Hinton,  in  answer  to  the  direct 
interrogatories,  testifies  that  Mrs.  Manning's  promise  was 
"to  make  a  will  in  favor  of  appellant,  giving  him  back  the 
lands  if  he  outlived  her;"  while  in  answer  to  the  cross- 
interrogatories  he  testifies  that  one-half  of  the  land  was  to 
be  devised  to  appellant  by  Mrs.  Manning,  and  the  other 
half  to  her  two  children.  The  witness  Alex.  Hinton  testi- 
fies that  the  promise  was  to  devise  the-  entire  land  to  appel- 
lant, without  any  condition  or  limitation ;  and  to  the  same 
effect  is  the  testimony  of  some  of  the  other  witnesses.  These 
are  all  witnesses  examined  at  the  instance  of  appellant, 
and  their  depositions  were  offered  in  evidence  by  him. 

It  is  impossible  for  the  court  to  determine  from  the  testi- 
mony which  of  these  witnesses  states  the  terms  of  the  agree- 
ment correctly,  and  consequently  it  can  not  be  ascertained 
to  what  extent  appellant  has  suffered  from  the  alleged 
breach  of  Mrs.  Manning's  promise,  nor  what  sum  would 
afford  "indemnification  lor  the  vendor."  With  the  testi- 
mony in  this  plight,  the  court  can  not  undertake  to  fix  the 
measure  of  relief  to  be  afforded  appellant,  even  if  in  other 
respects  the  facts  and  circumstances  warranted  relief. 

The  decree  of  the  chancellor  is  affirmed. 


05  M8|  Crofford  v.  Vassar. 

107    W9\ 

j^7  3^  Action  for  Damages,  on  Attachment  Bond. 

eiSs  f**  ^"     ^^y  ^f  attachmfnt  Jor  rent  on  properly  not  Muhjfct  to  writ  — The 

— ■    ^i?'  levy  of  an  attachment  for  rent  on  property  which  is  not  subject  to 

it,  is  an  abuse  of  the  process  for  which  the  sureties  on  the  bond  are 
not  liable. 

2.  Attorney's  fees  as  damages, — In  an  action  on  an  attachment  bond, 
attorney's  fees  for  defending  the  attachment  suit  may  be  recovered 
as  damages,  if  specially  claimed ;  but  an  assignment  claiming  "special 
damages  in  the  sum  of  one  hundred  dollars,  in  that  by  said  attach- 
ment ne  was  put  to  the  expense  of  employing  counsel  to  defend  said 
attachment  suit,"  is  scarcely  sufficient  without  a  statement  of  some 
amount  paid  or  incurred. 

8.  Actual  and  exemplary  damages. — In  an  action  on  an  attachment 
bond,  actual  damages  may  be  recovered  under  a  complaint  which 
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negatives  the  existence  of  any  statutory  grounds  for  suing  out  the 
writ ;  but,  to  authorize  a  recovery  of  exemplary  or  vindictive  dam- 
ages, the  existence  of  probable  en  use  must  also  be  negatived. 

4.  SSame;  avermfntg  of  breach.— An  averment  in  the  complaint  that 
"said  attachment  was  wrongfully  and  vexatiously  sued  out,  and  so 
sued  out  without  the  existence  of  any  of  the  statutory  grounds  for 
the  issuance  of  such  attachment ;''  or,  that  said  attachment  "was 
wrongfully,  vexatiously  and  maliciously  sued  out,  in  that  no  statutory 
ground  existed,  either  for  the  enforcement  of  any  existing  lien,  or  for 
the  purpose  of  creating  alien,''— simply  negatives  the  existence  of 
any  cause  for  suing  out  the  writ. 
6.  Helerancy  qf  evidence  as  to  actual  damages  and  malice, — Damages 
*  to  the  cotton  levied  on,  by  being  allowed  to  remain  too  long  In  the 
field  after  the  levy,  maybe  proved  and  recovered  as  a  part  of  the 
actual  damages ;  and  if  exemplary  damages  are  claimed,  plaintiff  may 
prove,  as  tending  to  show  malice,  the  declaration  of  his  landlord  after 
some  difficulty  between  them,  several  months  before  the  writ  was 
sued  out,  "that  he  intended  to  get  everything  that  plaintiff  made  on 
the  plantation  that  year  for  nothing." 

Appeal  from  the  City  Court  of  Anniston, 
Tried  before  the  Hon.  B.  F.  Cassady. 

K  H.  Hakna,  for  appellant. 

Matthews  &  WHiTEsroE,  contra. 

STONE,  C.  J. — The  present  suit  was  for  wrongfully  and 
vexatiously  suing  out  an  attachment  for  rent — Code  of  1886, 
§§  3060  et  &eq.  The  suit  is  on  the  attachment  bond.  We 
will  first  determine  the  pleadings  and  issues  on  which  the 
suit  was  tried. 

There  was  a  demurrer  to  the  original  complaint,  which 
was  sustained  to  such  extent  that  it  appears  to  have  been 
abandoned.  An  amended  complaint  was  then  filed,  setting 
forth  the  substance  of  the  attachment  bond,  and  assi^ing 
breaches,  some  five  in  number.  The  fifth  breach  assigned 
was,  and  is,  that  the  attachment  was  levied  on  cotton  not 
grown  on  the  rented  premises.  This  assi^ment  of  breach 
was  abandoned,  and  rightly  so. — City  National  Bank  v.  Jef- 
fries^  73  Ala.  183 ;  Jackson  v.  Smith,  75  Ala.  97.  The  sureties 
on  the  attachment  bond  were  not  liable  for  such  abuse  of 
the  process,  if  it  were  perpetrated.  It  was  not  within  the 
purview  of  their  bond. 

The  defendants  demurred  to  the  amended  complaint,  as- 
signing six  grounds  of  demurrer.  The  complaint,  was  then 
amended  a  second  time,  and  the  court  overruled  the  first 
four  grounds  of  demurrer,  and  sustained  the  fifth.  We  need 
not  consider  the  sixth  ground,  for  the  plaintiff,  as  we  have 
seen,  struck  out  the  assignment  of  breach  against  which  that 
was  leveled 
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The  plaintiff  sought  to  recover  damages  for  attorney's  fees 
incurred  and  expended  in  defending  the  attachment  suit. 
The  assignment  of  breach  in  reference  to  this  claim  is  in 
the  following  language  :  *Tlaintiff  claims  special  damages 
in  the  sum  of  one  hundred  dollars,  in  that  by  the  said  attach- 
m&jit  he  was  put  to  the  expense  of  employing  counsel  to 
defend  said  attachment  suit'  This  was  demurred  to,  being 
the  fourth  ground  of  the  demurrer  to  the  amended  complaint. 
The  court  overruled  this  ground  of  demurrer,  and  the  claim 
therein  set  forth  became  one  of  the  issues  on  the  trial  It 
id  nowhere  denied  in  the  amended  complaint  that  Vassar 
owed  the  rent  for  which  the  attachment  was  sued  out,  nor 
i^,  it  any  where  shown  that  the  attachment  suit  has  been 
determined,  or,  if  determined,  what  the  determination  was. 
Nor  does  the  assignment  of  breach  show  or  state  any  sum 
as  paid  or  promised  for  defending  the  attachment  suit.  As- 
signment oi  breach  No.  4  is  scarcely  sufficient.  Possibly,  it 
should  have  stated  some  amount  incurred  or  promised  as 
attorney's  fee  for  defending  the  suit. — Fhurnoy  v.  Lyon, 
70  Ala.  308. 

Each  of  the  assigned  breaches  1  and  2  avers  that  none  of 
the  statutory  grounds  for  attachment  existed.  This  was  a 
sufficient  assignment  of  breach  to  authorize  a  recovery  of 
aptual  damages.  The  demurrers  to  these  assignments  were 
rightly  overruled. — McLane  v,  McTighe,  89  Ala.  411. 

The  averments  of  breach  in  the  several  assignments  1,  2, 
are  as  follows :  1.  "Said  attachment  was  wrongfully  and 
vexatiously  sued  out,  and  so  sued  out  without  the  existence 
of  any  of  the  statutory  grounds  for  the  issuance  of  such 
attachment."  2.  "Said  attachment  was  wrongfully,  vexa- 
tiously  and  maliciously  sued  out,  in  that  no  statutory 
grounds  existed  either  for  the  enforcement  of  any  existing 
lien,  or  for  the  purpose  of  creating  a  lien."  Now,  each  ol 
these  breaches,  properly  interpreted,  simply  negatives  the 
existence  of  a  cause  for  suing  out  an  attachment. 

In  Durr.v,  Jackson,  59  Ala.  203,  it  is  said  an  action  like 
the  present  one,  "so  far  as  the  nature  and  character  of  the 
evidence  necessary  to  sustain  it  is  to  be  considered,  bears  a 
closer  resemblance  to  an  action  for  malicious  prosecution, 
than  to  any  other  action  at  common  law."  In  City  Natio7ial 
Bank  v.  Jeffries,  73  Ala.  183,  speaking  of  the  different  counts 
of  the  complaint  in  that  case,  we  said,  that  "as  claims  of 
exemplary  damages,  they  are  further  faulty  in  not  averring 
that  the  attachment  was  sued  out  without  probable  cause 
for  believing  the  alleged  ground  to  be  true." — McLane  v, 
McTighe,  89  Ala.  411.     The  first  and  second  assignments 
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of  breach,  though  sufficient  for  the  recovery  of  actual  dam- 
ages, did  not  authorize  the  recovery  of  vindictive  damages. 

The  third  ground  of  demurrer  ought  to  have  been  sus- 
tained.— City  NatioTwl  Bank  v.  Jeffries^  supra.  It  would  seem, 
however,  that  this  error  was  cured,  by  the  act  of  plaintiff 
''in  striking  out  claim  for  special  damages  on  account  of 
wrongful  levy." 

The  witness  Brownlee,  against  objection  of  defendants, 
was  permitted  to  testify,  "that  in  the  spring,  and  before  the 
crop  was  planted,  he  heard  Crofford  say,  after  some  diffi- 
culty between  Crofford  and  Vassar,  that  he  intended  to  get 
every  thing  that  Vassar  made  on  the  plantation  that  year 
for  nothing."  We  think,  under  appropriate  pleadings,  this 
testimony  would  be  competent  on  the  inquiry  of  exemplary 
damages.  We  have  shown,  however,  that  the  complaint 
does  not  claim  such  damages.  The  City  Court  erred  in 
receiving  this  evidence. 

There  was  no  error  in  allowing  proof  that  the  cotton 
was  damaged  by  being  allowed  to  remain  in  the  field.  If 
true,  that  was  actual  damage  resulting  from  the  attachment 
and  its  l6vy. 

Beversed  and  remanded. 


Jooes  V.  uoodstock  Iron  Co. 

Bill  in  Equity  by  Purchaser  at  Sale  2inder  Probate  Decree,  for 
Injunction  of  Actions  by  Decedent's  Heirs  at  Law. 

1.  Petition  by  ndministmtor  for  snle  of  lands;  averment  of  ownership. 
In  a  petition  by  an  administrator  for  an  order  to  sell  lands  for  equita- 
ble division,  an  averment  that  **the  lands  belonging  to  the  estate 
of  said  decedent  are  the  following,"  is  a  sufficient  averment  of  own- 
ership to  support  the  jurisdiction  of  the  court  to  grant  an  order 
of  sale. 

2.  f  ondusirenrsa  of  order  of  fale. — If  the  administrator's  petition, 
though  demurrable,  contains  the  necessary  jurisdictional  averments, 
its  defects  are  not  available  on  collateral  attack  of  the  sale,  the  order 
oi  sale  being  conclusive. 

3.  What  land^  may  6^  sofd  — The  statute  authorizes  the  sale  of  an 
equitable  interest  in  lands,  as  where  the  decedent  had  paid  the 
purchase-money,  or  a  part  of  it,  but  had  not  received  a  conveyance ; 
but,  if  the  administrator  pays  the  balance  of  the  unpaid  purchase- 
money,  and  takes  a  conveyance  to  the  heirs,  he  can  not  afterwards 
have  the  lands  sold  under  the  statutory  jurisdiction  of  the  court. 

.4.  -Concliniiveness  of  confirmed  sale.  — When  a  sale  of  lands  has  been 
made  under  a  proper  decree,  reported  to  the  court  and  confirmedi  the 
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purchase- money  reported  paid,  and  a  conveyance  ordered  and  made 
to  the  purchaser,  its  validity  can  not  be  assailed  by  the  heirs  on  the 
ground  that  the  purchase- money  was  not  in  fact  paid,  or  that  the  sale 
was  not  made  as  directed. 

6.  EHoppel  against  adult  heirs.— It  the  adult  heirs,  parties  to  the 
proceedings,  allow  the  sale  to  be  confirmed  without  objection,  and 
the  administrator  to  charge  himself,  on  final  settlement,  with  the 
purchase-money,  decrees  being  rendered  against  him  in  their  favor  for 
their  respective  portions,  they  are  estopped  from  afterwards  assailing 
the  validity  of  the  sale ;  but  the  estoppel  does  not  extend  to  infants, 
although  represented  by  a  guardian  nd  liUm^  if  they  have  done  nothing 
after  attaining  their  majority  to  ratify  the  sale. 

6.  Amendment  of  decref  nunc  pro  tuyic. — If  the  order  of  sale  refers  to 
the  petition  as  asking  a  sale  for  equitable  division  among  the  heirs, 
and  to  the  depositions  in  support  of  it  as  proving  that  a  sale  is  neces- 
sary for  the  payment  of  debts,  this  is  a  mere  clerical  misprision, 
which  is  amendable  by  the  record;  and  the  amendment  may  be 
made  at  a  subsequent  term,  nunc  pro  tunc,  without  notice  to  the 
heirs. 

7.  Decree  for  divestiture  of  title.— TJn&ev  a  bill  which  seeks  to  divest 
the  legal  title  to  land  out  of  the  defendants  and  vest  it  in  the  com- 
plainant, the  court  may  directly  so  order,  adjudge  and  decree,  without 
requiring  the  execution  of  a  deed  by  the  defendant,  the  register,  or  a 
special  commissioner.  {PrewiU  v.  Ashford,  90  Ala.  264,  overruled, 
except  as  to  proceedings  instituted  on  its  authority.) 

Appeal  from  the  City  Court  of  Anniston,  in  equity. 

Heard  before  the  Hon.  B.  F.  Cassady. 

The  bill  in  this  case  was  filed  on  the  19th  November,  1889, 
by  the  "Woodstock  Iron  Company  and  the  Anniston  City 
Land  Company,  two  private  corporations,  against  Alice  C. 
Jones,  Walter  L.  Jones  and  others,  as  heirs  at  law  of  James 
M.  Jones,  deceased,  and  against  A.  H.  Jones,  who  was  not 
alleged  to  hold  under  them,  or  to  have  any  connection  with 
them ;  and  sought  to  enjoin  two  actions  of  ejectment,  one 
instituted  by  said  heirs,  and  the  other  by  said  A.  H.  Jones, 
and  to  have  the  legal  title  to  the  lands  sued  for  divested  out 
of  the  defendants  and  vested  in  complainants.  The  com- 
plainants claimed  the  lands  as  sub-purchasers  under  a  sale 
made  by  the  administrator  of  said  James  M.  Jones,  under 
an  order  and  decree  of  the  Probate  Court,  and  the  defend- 
ants assailed  the  validity  of  the  order  and  of  the  sale. 

The  following  are  the  material  facts  shown  by  the  record : 
James  M.  Jones  died,  intestate,  on  the  16th  January,  1875, 
being  at  the  time  in  possession  of  the  lands,  which  he  had 
bought  from  one  E.  C.  Brock,  who  had  bought  from  E.  L, 
Woodward.  Jones  paid  part  of  the  purchase-money  to 
Brock,  assumed  to  pay  the  balance  due  to  Woodward,  and 
took  an  assignment  of  Woodward's  bond  for  title ;  but  he 
died  without  having  paid  the  balance,  and  without  a  con- 
veyance of  the  land.  Letters  of  administration  on  the  estate 
of  said  Jones  were  granted,  on  the  4th  April,  1876,  to  W.  H, 
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Hames,  his  son-in-law,  who  afterwards  paid,  out  of  the 
assets  of  the  estate,  the  balance  of  the  purchase-mouej  due 
to  Woodward,  and  procured  his  conveyance  of  the  lands  to 
the  children  of  Jones,  which  was  dated  May  17th,  1877.  On 
the  4th  September,  1879,  the  administrator  filed  his  petition 
in  the  Probate  Court,  alleging  "that  the  lands  belonging  to 
the  estate  of  the  decedent  are  the  following,"  describing 
them,  and  that  they  ''can  not  be  equitably  divided  amon^ 
said  heirs  without  a  sale,"  and  therefore  prayed  an  order  o{ 
sale.  On  the  filing  of  this  aplication,  the  court  appointed  a 
day  to  hear  it,  ordered  notice  to  the  adult  heirs,  and  ap- 
pointed a  guardian  ad  litem  to  represent  the  minors.  Notice 
was  served  on  the  adult  heirs,  and  the  guardian  ad  litem 
filed  a  formal  answer  for  the  minors.  The  administrator 
filed  interrogatories  to  W.  H.  Forney  and  E.  L.  Woodward, 
each  of  whom  testified  that  the  lands  could  not  be  fairly 
divided  without  a  sale,  and  that  a  sale  would  be  beneficial 
to  the  heirs.  The  interrogatories  to  the  witnesses  and  their 
depositions  were  filed  on  the  13th  November,  1879,  and  on 
the  same  day  the  court  granted  an  order  of  sale,  reciting 
therein  that  the  administrator  had  filed  his  petition  asking 
a  sale  "on  the  ground  that  said  real  estate  can  not  be  fairly, 
equitably  and  beneficially  divided  without  a  sale  thereof ;" 
that  notice  had  been  issued  to  the  heirs,  and  a  ^ardian  ad 
litem  had  been  appointed  for  the  minors ;  "and  it  appearing 
to  the  satisfaction  of  the  court,  by  the  oaths  of  E.  t.  Wood- 
ward and  W.  H.  Forney,  disinterested  witnesses,  whose  tes- 
timony has  been  taken  by  deposition  as  in  chancery  pro- 
ceedings, and  which  has  oeen  filed  of  record  in  this  court, 
that  said  lands,"  describing  them,  "should  be  sold  for  the 
purpose  of  paying  the  debts  of  said  estate ;  it  is  therefore 
ordered,"  &c.,  "that  said  application  be  granted,  and  said 
administrator  is  ordered  to  sell  said  lands  at  public  outcry, 
on  the  following  terms :  one  half  cash,  and  the  remaing  half 
on  a  credit  of  twelve  months,  with  note  and  two  good  and 
solvent  sureties. 

The  administrator  reported,  June  21st,  1881,  that  he  had 
offered  the  land  for  sale  under  the  order,  on  the  day  named 
in  the  published  notice,  but  had  no  bidders ;  "that  said  land 
is  yet  undisposed  of,  and  is  still  the  property  of  said  estate ; 
that  there  are  still  some  small  balances  due  from  said  estate, 
and  a  final  settlement  of  said  estate  can  not  be  had  without 
a  sale  of  said  property.  Again,  four  of  the  heirs  of  said 
estate  are  over  the  age  of  twenty-one  years,  and  are  anxious 
for  their  share  of  the  estate,  and,  as  has  been  shown  by  proof 
under  former  petition,  said  lands  can  not  be  equally  divided 
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among  said  heirs  without  a  sale  thereof.  Therefore  your 
petitioner  asks  that  an  ordet  be  again  granted  by  your  hon. 
court  authorizing  him  to  sell  the  liand  mentioned  in  his 
former  petition,  at  such  tiiHe  and  place,  and  for  cash,  as 
may  seem  right  and  beneficial  for  the  interest  of  said  heirs.^' 
On  the  same  day  the  court  toade  an  order  of  sale,  which 
recited  the  allegations  of  this  petition,  and  that  the  court 
"is  satisfied  that  the  allegations  thereof  are  true,  and  au- 
thorized the  administrator  to  re-advertise  and  sell  the  lands, 
for  cash,  for  the  purpose  of  paying  off  some  indebtedness 
against  said  estate,  and  for  division  among  the  heirs  and 
distributees  thereof.'*  On  the  30th  August,  1881,  the  ad- 
ministrator made  his  report  of  the  sale,  and  asked  its  con- 
firmation ;  giving  the  name  of  Joseph  A.  Jones,  one  of  the 
heirs,  as  the  purchaser,  at  the  price  of  $1,749.60,  and  stating 
that  he  was  ready  to  comply  with  the  terms  of  the  sale.  On 
the  filing  of  this  petition,  the  court  made  an  order  appoint- 
ing the  9th  September  for  the  hearing  of  it,  "and  giving  all 
parties  interested  in  said  estate  until  that  day  to  come  into 
court  and  object  or  except  to  said  report  and  sale."  The 
record  does  not  show  or  recite  notice  to  the  parties  of  this 
order,  but  the  sale  was  confirmed  on  the  9th  September, 
1881,  and  the  administrator  was  ordered  to  execute  a  deed 
to  the  purchaser ;  the  order  reciting  the  appearance  of  the 
administrator  only,  and  that  the  court  considered  "all  the 
evidence  connected  with  said  sale." 

The  facts  above  stated  were  shown  by  a  transcript  of  the 
record  of  the  proceedings  had  in  the  Probate  Court,  which 
was  made  an  exhibit  to  the  bill ;  and  the  transcript  also 
showed  that,  on  the  29th  October,  1889,  after  the  commence- 
ment of  the  two  actions  at  law,  the  administrator  filed  his 
petition  alleging  the  mistake  in  the  last  order  of  sale,  as  to 
the  testimony  of  Forney  and  Woodward,  and  asking  an 
amendment  of  the  decree  nunc  pro  turvc  by  a  correction  of 
the  mistake ;  and  the  court  made  the  amendment  on  the 
same  day,  reciting  the  facts. 

The  bill  alleged  that  the  "proceeds  of  the  sale  of  said 
lands  were  regularly  and  properly  distributed  by  the  ad- 
ministrator among  the  heirs  of  said  estate,  and  were  received 
and  appropriated  by  said  heirs ;"  but  this  allegation  was 
denied  by  the  heirs,  and  they  alleged  that  the  administrator 
had  never  made  a  final  settlement.  It  was  shown  by  a  trans- 
cript from  the  records  of  the  Probate  Court  that  the  admin-, 
istrator  had  filed  his  accounts  and  vouchers  for  a  final  settle- ; 
ment  on  the  20th  June,  1881,  but  the  settlement  was 
continued  at  his  instance,  and  changed  to  an  annual  settle- 
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ment ;  that  in  his  account  as  filed,  which  was  sworn  to  on 
the  21st  May,  1881,  was  an  entry  of  debit  in  these  words  : 
"Debits  brought  forward,  $1,767.60 ;  to  which  add  proceeds 
of  sale  of  Anniston  land  sold  July  21st,  1881,  payment 
made  Sept  9th,  1881,  from  private  sale  of  said  land  sold  at 
public  sale  July  2l8t,  1881,  |2,000 ;  making  amount  received 
to  date,  $3,767.60;"  leaving  balance  for  distribution,  $1,800, 
or  $300  to  each  heir.  The  court  passed  the  account  as 
stated,  and  rendered  a  decree  against  the  administrator,  in 
favor  of  each  of  the  heirs  and  distributees,  for  $300.  The 
probate  judge  certified  that  this  was  the  last  settlement 
shown  by  tne  records  of  his  court,  and  the  administrator 
himself  testified  that  he  had  never  made  any  subsequent 
settlement ;  but  he  claimed  that  he  had  settled  with  J.  A. 
Jones  for  the  interests  which  he  represented,  had  himself 
retained  his  wife's  distributive  share,  and  also  the  shares  of 
the  two  minors,  who  were  then  living  with  him,  and  who 
had  no  guardian  ;  and  that  they  were  indebted  to  him,  on 
that  account,  more  than  $300  each. 

The  defendants  also  denied,  in  their  answer,  that  there 
was  e^cer  any  public  sale  of  the  lands  by  the  administrator, 
and  alleged  tnat  they  were  sold  by  private  arrangement 
between  the  administrator,  Joseph  A.  Jones,  and  an  agent 
of  the  "Woodstock  Iron  Company.  In  reference  to  this 
matter  the  administrator  testified,  and  other  testimony  was 
to  the  same  effect,  that  it  was  agreed  between  him  and 
Joseph  A.  Jones,  who  acted  for  the  other  adult  heirs,  prior 
to  the  day  appointed  for  the  sale  under  the  first  order,  that 
the  land  should  be  bought  in  by  the  estate,  unless  it  brought 
$2,000  ;  that  the  highest  bid  at  the  sale  was  about  $1,740 ; 
that  thereupon  one  Edmonson,  acting  for  said  Joseph  A. 
Jones,  bid  $1,749.60,  and  it  was  knocked  down  to  said  Jones 
as  the  purchaser,  at  that  price  ;  that  said  Jones,  a  few  days 
or  weeks  afterwards,  came  to  the  administrator,  and  repre- 
sented to  him  that  he  had  found  a  purchaser  for  the  land  at 
the  price  of  $2,000 ;  that  he  came  to  the  administrator's 
office  on  the  9th  September,  1881,  accompanied  hj  Jno.  M. 
Caldwell,  who,  as  the  defendants  insisted,  was  acting  as  the 
agent  of  the  "Woodstock  Iron  Company ;  that  Caldwell  then 
paid  the  administrator  $2,000,  and  the  latter  executed  a 
aeed  to  Joseph  A.  Jones  as  the  purchaser  at  the  sale,  who 
at  once  executed  a  deed  to  said  Caldwell.  The  administra- 
tor's deed  to  Jones  recited  that  the  sale  was  made  on  the 
26th  July,  1881,  under  the  order  of  sale  granted  on  the  21st 
June,  1881 ;  that  said  J.  A.  Jones  was  the  purchaser  at  the 
sfiJe,  at  a  price  aggregating  $1,759.60;  that  the  sale  had 
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been  reported  to  the  court,  and  confirmed ;  that  Jones  had 
paid  the  purchase-money,  the  payment  had  been  reported 
to  the  court,  and  the  administrater  had  been  ordered  to  exe- 
cute a  conveyance  to  him  as  the  purchaser ;  and  the  deed 
conveyed  to  said  Jones  all  the  right,  title  and  interest  of  the 
estate  in  the  lands.  The  deed  of  said  Joseph  A.  Jones  to 
Caldwell,  also  dated  September  9th,  1881,  recited  the  pay- 
ment of  $2,000  as  its  consideration,  and  contained  no  war- 
ranties. Caldwell's  deed  to  the  Woodstock  Iron  (Company 
was  dated  October  3d,  1881.  The  administrator  testified 
that  he  received  the  $2,000  from  Caldwell,  and  charged 
himself  with  the  amount  in  his  account,  as  above  stated,  in 
order  that  the  estate  might  get  the  benefit  of  the  advanced 
price,  and  considered  that  he  had  made  the  sale  under  the 
order  of  the  court. 

The  heirs  filed  a  joint  demurrer  to  the  bill  for  want  of 
equity,  and  a  joint  answer  setting  up  the  the  facts  above 
statea  in  avoidance  of  the  sale ;  and  tney  also  filed  a  cross- 
bill, offering  to  refund  whatever  amount  of  the  purchase- 
money  they  had  received,  or  were  chargeable  with,  after  de- 
ducting the  rents  and  profits  which  the  complainants  had 
received,  allowing  them  taxes  paid  and  the  value  of  improve- 
ments erected  on  the  lands,  and  that  the  decree  of  sale  be 
vacated  as  a  cloud  on  their  title.  A.  H.  Jones  joined  in  the 
demurrer  and  answer  of  the  heirs,  but  did  not  show  how  he 
was  connected  with  their  title. 

The  court  overruled  the  demurrers  to  the  bill,  and  dis- 
missed the  cross-bill;  and  on  final  hearing,  on  pleadings 
and  proof,  rendered  a  decree  for  the  complainants,  declaring 
the  legal  title  to  the  lands  divested  out  of  the  defendants 
and  vested  in  the  complainants,  and  perj^etually  enjoining 
the  actions  at  law.  The  defendants  jointly  appeal,  and 
assign  each  part  of  this  decree  as  error;  and  there  are 
separate  assignments  of  error  by  Alice  Jones,  Walter  Jones, 
and  Joseph  A.  Jones. 

Watts  &  Son,  Pabsons  &  Dabby,  Gobdon  Maodonald, 
and  Kelly  &  Smith,  for  appellants. — (1.)  The  sale  was  void, 
whether  made  under  the  first  or  the  second  petition  filed  by 
the  administrator.  The  first  petition  did  not  contain  the 
necessary  jurisdictional  averments,  because  it  did  not  allege 
or  show  that  the  decedent  was  seized  and  poss'essed  of  the 
lands  at  the  time  of  his  death,  nor  that  he  then  had  an 
estate  in  them  which  was  subject  to  sale. — PeMit  v.  Pettit, 
32  Ala.  288 ;  McCain  v.  McCain,  12  Ala.  510 ;  Mounger  v. 
Burks,  17  Ala  .48 ;  Bishop  v.  Blair,  36  Ala.  80.     That  decree 
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was  void  for  the  farther  reason,  that  it  did  not  conform  to 
the  petition,  but  ordered  a  sale  for  the  payment  of  debts. 
Tyson  v.  Brown,  64  Ala.  244  If  the  sale  was  made  under 
the  second  order,  it  was  equally  void,  because  the  heirs  had 
no  notice  of  that  petition,  and  because  no  proof  was  taken  in 
support  of  it.  The  amendment  nunc  pro  tunc  was  made  with- 
out notice  to  the  heirs,  and  it  can  not  affect  their  rights. 
72  Ala.  391 ;  54  Ala.  445.  (2.)  But  the  proof  shows  that 
the  court  had  no  power  to  sell  the  land  under  any  petition, 
because  the  title  had  been  conveyed  to  the  heirs  at  the 
instance  of  the  administrator. — McCain  v.  McCain,  12  Ala. 
510 ;  Mounger  v.  Burks,  17  Ala.  48 ;  McKay  v.  Broad,  70  Ala. 
380.  The  proof  shows,  also,  that  the  sale  was  not  made 
under  either  order,  nor  even  at  public  outcry,  but  was  a 

Srivate  arrangement  effected  between  the  administrator, 
oseph  A.  Jones  and  Caldwell ;  and  it  was  void  for  this 
reason. — Lee  v.  Lee,  55  Ala.  590 ;  James  v.  James,  55  Ala.  525; 
111  XJ.  S.  640.  (3.)  A  purchaser  at  a  void  judicial  sale  does 
not  acquire  any  title,  but  only  a  right,  at  most,  to  compel 
his  adversary  to  elect  whether  he  will  ratify  or  repudiate 
the  sale  on  equitable  terms. — ^Freeman  on  judicial  Sales, 
§§  53,  55 ;  Cox  v,  Hohomhe,  87  Ala.  592 ;  Woodstock  Iron  Co, 
V.  Fidlenunder,  87  Ala.  584 ;  Scott  v.  Dunn,  30  Amer.  Dec. 
174,  note;  Perry  v.  Adam^,  2  Amer.  St  51,  note;  McOee  v. 
JValUs,  34  Amer.  Eep.  584 ;  46  Geo.  101.  (4.)'  No  estoppel 
is  shown  against  any  of  the  heirs,  except,  possiblv,  Joseph 
A.  Jones,  who  actively  participated  in  the  sale,  and  received 
his  portion  of  the  purchase-money.  (5.)  No  grouiid  of  re- 
lief IS  alleged  or  proved  against  A.  H.  Jones,  and  the  bill 
ought  to  have  been  dismissed  as  to  him.  (6.)  The  decree 
is  erroneous  in  attempting  to  divest  the  title. — Prewitt  v. 
Ashford,  90  Ala.  300. 

John  B.  Knox,  and  Caldwell  &  Johnston,  contra, — (1.)  The 
petition  may  have  been  demurrable,  but  it  is  sufficient  on 
collateral  attack.— 3  Brick.  Digest,  467,  §§  182-3;  Code, 
§§  2105-14,  and  citations.  (2.)  Jurisdiction  having  attached, 
mere  errors  or  irregularities  will  not  avoid  the  sale  on  col- 
lateral attack.— 3  Brick.  Digest,  466,  §§  168-9.  (3.)  The 
mistake  in  the  decree  of  sale,  about  selling  for  the  payment 
of  debts,  is  self-correcting,  and  notice  of  the  amendment  nunc 
pro  tunc  was  not  necessary. — Naborsv,  Meredith,  67  Ala.  333; 
3  Brick.  Digest,  577.  (4.)  It  can  not  be  denied  that  James 
M.  Jones,  at  the  time  of  his  death,  had  an  equitable  interest 
in  the  land,  which  was  subject  to  sale  under  a  decree  of 
the  Probate  Court. — Rice  v.  Drennen,  75  Ala.  338.     The  legal 


Digitized  by 


Google 


558  SUPEEME  OOUBT  [Dec.  Term, 

[Jones  V.  Woodstock  Iron  Co.] 

title  afterwards  acquired  by  the  heirs  did  not  disturb  this 
interest  in  the  estate^  nor  deprive  the  court  of  power  to  sell 
it.  The  sale  was  made  for  the  benefit  of  the  heirs,  and  they 
were  parties  to  the  proceeding.  The  decree  recites  that  the 
land  belonged  to  the  estate,  and  the  recital  is  conclusive  on 
the  heirs.  The  decree  can  only  be  impeached  for  fraud. 
Mervine  v.  Parker,  18  Ala.  241 ;  KeUam  v.  Richards,  56  Ala. 
238;  WhiOow  v.  Echols,  78  Ala.  206;  Land  ford  v,  Dunklin, 
71  Ala.  594;  Cornett  v,  Williams,  20  Wall.  226.  (5.)  If  the 
minor  heirs  are  entitled  to  any  relief,  they  can  not  have  it 
under  the  pleadings  as  now  presented. 

COLEMAN,  J. — The  bill  was  filed  to  enjoin  suits  in 
ejectment,  commenced  hj  the  heirs  of  James  M.  Jones,  to 
recover  certain  lands  which  were  sold  under  an  order  of  the 
Probate  Court ;  and  also  to  have  the  legal  title  to  the  lands 
sued  for  divested  out  of  said  heirs,  and  invested  in  com- 
plainants. The  facts  sufficiently  appear  in  the  statement  of 
the  facts  of  the  case,  in  the  further  progress  of  this  opinion. 

The  petition  to  the  Probate  Court  of  Calhoun  county,  in 
its  allegations  for  the  sale  of  the  lands  for  distribution, 
sufficiently  complied  with  the  statute  to  give  jurisdiction  to 
the  court.— Code  of  1886,  §2106;  Code  of  1876,  §§2449, 
2450.  Citations  to  the  parties  in  interest  regularly  issued, 
and  a  guardian  ad  litem,  who  accepted  the  appointment  to 
represent  the  minor  heirs,  appeared  and  represented  them 
in  the  proceedings  in  the  Probate  Court  to  have  the  lands 
sold  for  distribution. 

Even  though  a  petition  be  subject  to  demurrer,  or  a  jud 
ment  on  the  demurrer  be  reversible  for  error  on  appea 
yet,  if  the  petition  sufficiently  alleges  all  the  necessary 
jurisdictional  facts,  and  final  judgment  is  rendered  thereon, 
from  which  no  appeal  is  taken,  such  irregularities  or  revers- 
ible errors  can  not  avail  when  the  judgment  is  collaterally 
assailed.—  Whitlow  v,  Echols,  78  Ala.  208 ;  Pollard  v.  Han- 
rick,  74  Ala.  337 ;  3  Brick.  Digest,  467,  §§  182,  183, 185. 

The  Probate  Court  has  jurisdiction  to  sell  for  division 
lands  in  which  the  decedent  held  only  an  equitable  interest 
Pettit  V,  Ptttit,  32  Ala.  288 ;  Vaughxn  v.  Holmes,  22  Ala.  595 ; 
Rice  V.  Drennen,  75  Ala.  338 ;  Jennings  v:  Jenkins,  10  Ala. 
285 ;  Duval  v.  McClosky,  1  Ala.  708.  The  statute  which 
authorizes  the  Probate  Court  to  sell  land  for  division  is  as 
follows  :  "Lands  of  an  estate  may  be  sold  by  order  of  the 
Probate  Court  having  jurisdiction  of  the  estate,  when  the 
same  can  not  be  equitably  divided  among  the  heirs  or  de- 
visees."— Code,  §  2105.     A  difficulty  arises  as  to  what  con- 
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stitutes  "lands  of  an  estate,"  within  the  meaning  of  the 
statute.  ■  The  preceding  section,  in  regard  to  the  sale  of 
lands. for  the  payment  of  debts,  uses  the  same  broad  term, 
"land-"  As  we  have  seen,  the  statute  includes  a  mere 
equity  in  lands ;  and  in  the  case  of  Vattghan  v.  Holmes y 
22  Ala.,  supra,  it  was  held  that  a  purchaser  of  lands,  who 
died  before  paying  the  entire  purchase-money,  had  such 
inchoate  interest  or  equity  as  was  subject  to  sale  under  the 
statute  by  decree  of  tne  Probate  Court.. 

When  a  sale  of  lands  for  distribution  has  been  made  in 
pursuance  of  an  order  of  the  court  having  jurisdiction  of 
the  question,  and  on  proof  taken  as  required  oy  the  statutes, 
and  the  sale  and  payment  of  the  purcnase-money  regularly 
reported  to  the  court,  and  confirmed  by  a  decree  of  the 
court,  and  a  conveyance  of  the  title  is  executed  to  the  pur- 
chaser, in  pursuance  to  an  order  of  the  court  to  that  effect, 
no  fraud  being  alleged,  the  validity  of  the  sale  and  the  title 
of  the  purchaser  can  not  be  collaterally  assailed  by  show- 
ing that  the  purchase-money  was  not  paid  as  reported,  or 
that  the  sale  in  fact  was  not  made  as  directed  by  the  court. 
These  questions  are  judicially  ascertained  and  adjudicated 
by  the  judgment  of  confirmation.  It  makes  no  aifference 
that  the  Probate  Court .  is  of  limited  jurisdiction.  After  it 
has  properly  acquired  jurisdiction,  its  judgments  have  the 
same  extent,  and  are  as  conclusive  quoad  rein  and  the  parties 
properly  before  it,  as  judgments  oi  courts  of  general  juris- 
diction. A  purchaser  at  such  sale  is  only  bound  to  see 
that  the  court  had  jurisdiction. —  Wyman  v.  CampheU, 
6  Ala.  219 ;  Whitlotv  v.  Echols,  78  Ala.  210 ;  Farley  v. 
Dunklin,  76  Ala.  530;  KeUam  v.  Btchards,  56  Ala.  240; 
Stevenson  v.  Murray,  87  Ala.  442 ;  Cantalou  v.  Whitley, 
85  Ala.  248 ;  Ooodwin  v,  Sims,  86  Ala.  102 ;  Morgan  v. 
Famed,  83  Ala.  367. 

These  general  propositions  of  law  are  subject  to  the 
qualification,  that  the  statute  which  confers  the  power  on 
the  Probate  Court  to  sell  lands  for  distribution  extends 
only  to  the  title  or  estate  as  it  descended,  and  not  to  an 
after-acquired  title  or  interest  different  and  distinct  from 
that  which  the  intestate  had  at  the  time  of  his  death.  In 
support  of  this  qualification  of  the  general  principle,  the 
following  authorities  are  cited  :  Johnson  v.  Collins,  12  Ala. 
336  ;  Peitit  v.  Pettit,  32  Ala.  288,  305 ;  Burns  v.  Hamilton, 
33  Ala.  213 ;  Cothran  v.  McCoy,  lb.  65  ;  Bishop  v.  Blair, 
36  Ala.  380 ;  McCain  v.  McCain,  12  Ala.  510 ;  McKay  v. 
Broad,  70  Ala.  380 ;  Whorton  v,  Marange,  62  Ala.  207  ; 
Mounger  v.  Burks,  17  Ala  50  ;  Bice  v.  Drennen,  75  Ala.  338. 
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The  citations  from  36  Ala.,  33  Ala.,  32  Ala.,  and  Johnson 
V.  Collins,  12  Ala.  336,  are  not  directly  in  point,  though 
often  quoted  to  the  proposition.  In  the  case  of  Pettit  v. 
Peftit,  32  Ala.,  supra^  the  conclusion  of  the  court  rested 
upon  the  fact  that  t ne  contract  of  the  intestate  for  the  purchase 
oi  land  was  void  as  contravening  public  policy,  and  in  vio- 
lation of  a  statute  of  the  United!^  States,  ancl  this  defect 
was  apparent  upon  the  petition  to  the  Probate  Court  for 
the  sale  of  the  lands. 

In  the  case  of  Johrison  v.  CoUim,  12  Ala.,  the  conclusion 
of  the  court  was,  that  the  intestate  had  no  inheritable  or 
devisable  interest  in  the  lands,  either  legal  or  equitable,  and 
consequently  there  was  nothing  upon  which  the  order  of 
the  court  could  operate ;  that  under  the  pre-emption  law, 
the  heir,  by  virtue  of  the  statute,  was  entitled  to  perfect 
the  inchoate  pre-emption  right  of  the  settler,  and  not  the 
administrator  of  the  intestate.  The  other  case  cited  from 
33  Ala.  merely  re-affirmed  the  same  ruling. 

The  proposition,  however,  is  broadly  stated  and  declared 
in  McCain  v.  McCain,  12  Ala.  510.  In  this  case,  the  intes- 
tate had  purchased  the  land,  and  died  without  making  pay- 
ment of  the  purchase-money,  and  before  receiving  the  title. 
His  administrator  paid  the  unpaid  balance  of  the  purchase- 
money,  and  titles  were  made  to  the  heirs  of  the  decedent. 
The  court  held  the  power  to  sell  lands  for  distribution  "is 
only  given  when  the  land  remains  in  the  same  condition  as 
to  the  title  as  it  was  at  the  decease  of  the  intestate,  but ' 
has  no  power  when  the  title  of  the  ancestor  has  been 
divested  and  made  to  the  heirs." 

The  facts  in  the  case  of  Bishop  v,  Blair,  supra,  show  that 
Mrs.  Bishop,  with  funds  of  her  husband's  estate,  entered 
certain  lands.  Under  a  petition  by  her,  as  executrix,  to  the 
Probate  Court,  these  lands  were  represented  as  belonging 
to  the  estate  of  her  deceased  husband,  and  as  such  were 
decreed  to  be  sold  for  division.  It  was  held  that  the  court 
had  no  jurisdiction  to  sell  the  lands  for  distribution,  and 
the  order  of  the  court  for  this  purpose  was  null  and  void. 
The  rule  has  been  recognized  witnout  a  single  departure  to 
the  present  time,  since  it  was  first  declared  in  McCain  v. 
McCain,  12  Ala.,  supra.  Whatever  hardships  may  arise,  it 
is  now  a  rule  of  property  too  firmly  fixed  to  be  departed 
from,  without  legislation. 

So  far  as  the  adult  heirs  are  concerned,  we  are  firmly 
convinced  that  they  are  estopped  from  asserting  any  claim 
hostile  to  that  of  the  purchasers.  These  adult  heirs, 
with  a  full  knowledge  of  all  the  facts,  permitted  the  sale  of 
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the  lands  to  be  reported  to  the  court,  and  the  sale  confirmed 
by  the  decree  of  the  court.  They  were  parties  to  the  settle- 
ment by  the  administrator,  in  which  he  charged  himself 
with  the  proceeds  of  the  sale  of  the  land,  atid  decrees  were 
rendered  against  him  for  their  proportionate  share  of  the* 
purchase-money.  The  principle  is  not  unlike  that  which 
was  applied  in  the  case  of  Bell  v.  Craig,  52  Ala.  216,  in  which 
it  was  held,  that  although  the  sale  of  the  lands  was  void, 
the  settlement  by  the  administrator  and  decree  against  him 
estopped  the  heirs  from  questioning  the  validity  of  the 
order  under  which  the  sale  was  made.  See,  also.  Whitehead 
V.  Jones,  56  Ala.  156 ;  Bland  v.  Bowie,  53  Ala.  161 ;  Pickens  v. 
Yarborough,  30  Ala.  410 ;  Roberison  v,  Bradford,  73  Ala.  118  ; 
Bishop  V.  Bhiir,  36  Ala.  83 ;  Bice  v.  Drennen,  75  Ala.  338 ; 
Nunn  V,  Norris,  58  Ala.  202. 

The  decree  of  the  court  ordering  the  sale  of  the  land  was 
rendered  in  the  year  1879 ;  the  sale  made  in  June,  1881,  re- 
ported and  regularly  confirmed  in  September,  1881 ;  and 
the  purchasers  have  been  in  possession  ever  since,  have 
erected  valuable  improvements  thereon,  and  their  title 
never  questioned  until  January,  1888,  when  suit  in  eject- 
ment .was  instituted  by  the  two  minor  heirs  to  recover  the 
land.  It  can  not  be  tolerated  in  a  court  of  equity  that  the 
adult  heirs  can,  at  this  late  day,  repudiate  the  sale,  and  re- 
cover back  the  land.  Their  claim  constitutes  a  cloud  upon 
the  title  of  the  complainants,  which  entitles  them  to  relief 
in  a  court  of  equity.  Although  the  minor  heirs,  Alice  and 
"Walter  Jones,  waited  several  years  after  attaining  their 
majority  before  commencing  legal  proceedings  in  ejectment 
to  recover  their  interest,  it  does  not  appear  from  the  record, 
or  in  proof,  that  personal  knowledge  of  the  proceedings  in 
the  Probate  Court  for  the  sale  of  the  land,  and  of  the  final 
settlement  by  the  administrator,  and  the  decree  in  their 
favor  against  him  for  the  purchase-money,  was  brought 
home  to  them,  or  that  they  have  ratified  the  settlement,  or 
done  any  act  which  would  estop  them  from  asserting  their 
claim.  Complainants  seem  to  have  acted  in  good  faith  in 
their  purchase,  and  in  making  improvements  thereon,  and 
the  equities  of  the  parties  as  to  rents,  or  in  case  of  parti- 
tion, if  such  proceedings  should  be  instituted,  can  be  fully 
adjusted  upon  proper  pleadings  in  a  court  of  equity. 

The  answer,  cross-bill  and  demurrers  of  the  minor  heirs 
are  filed  jointly  with  the  adult  heirs,  who  are  not  entitled  to 
relief.  The  pleadings  should  be  amended,  if  desired,  so  as 
to  separate  the  rights  and  interest  of  the  minor  heirs  from 
the  aidult  heirs. 
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If  the  decree  of  the  court  upon  the  petition  of  the  ad- 
ministrator for  the  sale  of  the  lands  was  not  otherwise 
invalid,  the  amendment  nuncpro  tunc  was  properly  made. 
The  petition  to  the  Probate  Court  sought  to  have  the  lands 
sold  for  an  equitable  division.  The  citation  to  the  heirs 
so  stated.  Proof  was  taken  by  deposition  to  show  that  the 
lands  could  not  be  divided  without  a  sale,  and  which  de- 
positions were  ordered  to  be  filed  as  a  part  of  the  record 
of  the  proceedings.  The  decree  itself  provides  that  the 
petition  be  granted.  It  is  perfectly  evident  that  the 
recital  in  the  judgment,  that  the  lands  be  sold  for  the 
purpose  of  paying  the  debts,  was  a  mere  clerical  mistake, 
capable  of  correction  nunc  pro  tunc,  if  indeed,  when  con- 
sidered in  connection  with  ;:^11  the  qvasi'Tecord  memoranda 
and  the  record  proper,  it  did  not  correct  itself.  The  pro- 
ceedings being  in  rem,  as  between  the  administrator  and 
heirs,  notice  to  the  heirs  of  the  motion  to  amend  nunc  pro 
tunc  was  not  necessary. — Farley  v,  Dunkliny  76  Ala.  532  ; 
Ooodxoin  v.  Sims,  86  Ala.  102 ;  Nalors  v.  Meredith,  67  Ala.  333 ; 
Whorley  v.  M.  &  G.  R.  R.  Co,,  72  Ala.  22. 

The  record  nowhere  shows  how  the  rights  of  A.  H. 
Jones  are  involved  in  this  case,  and  it  does  nor  appear  upon 
what  grounds  the  injunction  was  issued  and  made  perpetual 
as  against  him. 

It  is  insisted  that  the  decree  of  the  equity  court  is  errone- 
ous, in  that  it  undertook  to  "invest  the  legal  title"  in  the 
complainants.  The  case  of  Fremiti  v.  Aahford,  90  Ala.  300, 
supports  the  contention.  We  would  correct  the  decree  in 
this  respect,  if  we  deemed  it  necessary.  A  deed  made  in 
pursuance  of  a  decree  of  a  court  of  equity,  executed  by 
any  other  person  than  the  legal  owner,  joropWo  vigore  would 
not  convey  the  legal  title.  Such  an  instrument  derives  its 
entire  strength  irom  the  decree.  It  is  the  decree  at  last, 
and  not  the  instrument  itself,  which  makes  it  effectual  to 
convey  or  invest  the  legal  title.  Courts  of  equity  in  this 
State  have  long  pursued  the  practice  of  investing  the 
legal  title  by  its  decrees.  This  practice  was  not  only 
sanctioned  but  expressly  authorized  by  the  decision  of 
the  Supreme  Court  of  this  State.  As  far  back  as  19  Ala. 
481,  490,  Breiver  v.  Brewer,  Daiigan,  C.  J.  proceeding  to 
render  "such  decree  as  the  court  below  should  have  rendered^ 
ordered,  adjudged  and  decreed,  that  Thos.  J.  Brewer  be  in- 
vested with  the  legal  title,"  &c.  This  early  decision  has 
become  a  rule  of  property,  and  to  hold  otherwise  now 
would  upset  a  great  manjjr  legal  titles.  We  adhere  to  the 
old  rule,  and  so  far  as  rrew^itt  v.  Ashford,  supra,  conflicts 
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with  it,  the  latter  is  hereby  qualified.  Either  course  would 
be  efficient  to  inyest  a  legal  title.  That  no  injustice  may 
be  done  to  litigants  who,  under  the  influence  of  the  de- 
cision made  in  the  case  of  Pretvitt  v.  Ashford,  supra,  have 
instituted  proceedings  to  procure  the  legal  title,  we  declare 
and  hold  tnat  as  to  such  cases  the  case  of  Frewitt  v.  Ash- 
ford  operates  as  a  rule  of  property. — Farrior  v.  Netv  Eng- 
'land  Martg.  Sec,  Co.,  92  Ala,  176, 

The  decree  of  the  City  Court  is  affirmed,  so  far  as  it 
granted  relief  to  complainants  against  the  adult  heirs  of 
James  M,  Jones ;  and  reversed  so  far  as  relief  was  granted 
against  Walter  Jones  and  Alice  Jones,  who  were  minor  heirs 
at  the  time  of  the  sale  and  settlement,  and  against  A.  H. 
Jones. 

The  judgment  of  this  court  reversing  the  decree  rendered 
against  the  minor  heirs  and  A.  H.  Jones  is  not  to  be  con- 
strued as  dissolving  the  temporary  injunction  enjoining  the 
prosecution  of  the  ejectment  suits,  but  as  to  such  matter 
the  question  is  left  open  for  the  consideration  of  the  lower 
court,  if  the  pleadings  should  be  amended,  and  other  proof 
oflFered,  in  the  further  progress  of  the  cause. 

One  half  of  the  costs  of  the  appeal  must  be  paid  by  the 
adult  heirs  of  James  IVI.  Jones,  and  the  other  half  by  the 
appellees. 

Affirmed  in  part,  and  reversed  in  pari 
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StattUory  Detinue  for  CoMle, 

1.  }9hen  action  lies  by  wife  against  hvsband. — Under  the  statutory 
provisions  now  of  force  (Code,  ^  2341-51),  the  wife  may  maintain  an  I  95  6gl 
action  against  the  husband  for  the  recovery  of  personal  property  ^^^^^"^ 
which  she  acquired  by  gift  from  him  prior  to  the  passage  of  those  .^  537! 
statutes. 

2.  Charge  as  to  sfffficiency  of  evidence. — A  charge  instructing  the 
jury  that  it  is  incumbent  on  the  plaintiff  to  prove  that  the  property 
sued  for  belonged  to  him  when  the  suit  was  brought,  and  that  the  de- 
fendant had  no  title  or  interest  in  it,  and  no  right  to  detain  it,  is 
properly  refused. 

3.  Extoftpel  ngninsl  wifp.— It  the  husband,  on  a  voluntary  separation 
between  him  and  his  wife,  allows  her  to  take  some  of  his  cattle,  in- 
tending it  as  a  settlement  of  her  claim  to  some  of  them,  this  does 
not  estop  her  from  afterwards  claiming  others  which  belonged  to  her^ 
unless  she  consented  to  so  take  them. 
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Appeal  from  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  John  P.  Hubbakd. 

This  action  was  brought  by  Eliza  Bruce  against  her  hus- 
band, Stephen  Bruce,  to  recover  four  head  of  cattle,  and 
was  commenced  on,  the  26th  August,  1889.  The  parties 
were  formerly  slaves,  and  were  married  after  emancipation  ; 
and  they  lived  together  until  February,  1887,  when  they 
separated.  The  cattle  were  bought  before  their  separation, 
one  from  a  Mr.  Hammond,  and  the  mother  of  the  others 
from  Mr.  Ingram  ;  and  each  partv  claimed  to  have  furnished 
the  money  to  pay  for  them.  The  plaintiff  testified  that 
the  money  was  partly  the  wages  of  her  son  by  a  former 
husband,  and  the  balance  was  the  proceeds  of  the  sale  of 
cotton  which  her  husband  allowed  her  to  raise  on  a  "patch" 
of  her  own.  The  evidence  showed,  also,  that  when  the 
parties  seyjarated,  the  defendant  told  his  wife  to  go  to  the 
pen  and  pick  out  what  cattle  she  wanted,  and  she  did  so ; 
but  these  were  not  the  cattle  sued  for.  The  defendant 
pleaded  noto  detinet,  and  the  plaintiff's  coverture ;  and  the 
plaintiff  replied  to  the  latter  plea,  that  the  cattle  belonged 
to  her  separate  estate,  after  demurrer  overruled  to  the  plea. 

The  court  charged  the  jury  as  follows :  "If  the  jury  are 
reasonably  satisfied  from  the  evidence  that  the  plaintiff 
bought  the  cattle  from  Howard  and  Ingram,  and  that  they 
sold  the  cattle  to  her,  and  that  she  paid  for  them,  either 
with  her  own  money,  or  with  money  which  she  received  as 
the  proceeds  of  her  own  labor  ;  arid  that  her  husband  gave 
her  ner  own  labor,  or  the  proceeds  thereof ;  and  that  the 
cattle  sued  for  are  the  increase  of  the  cattle  so  bought, 
then  she  has  such  a  right  to  them  as  will  enable  her  to 
maintain  this  suit,  and  she  will  be  entitled  to  recover,  if  in 
other  respects  she  has  made  out  her  case." 

The  defendant  excepted  to  this  charge,  and  also  to  the 
refusal  of  each  of  the  following  charges,  which  were  asked 
by  him  in  writing :  (1.)  "It  is  incumbent  on  the  plaintiff  to 
prove  to  the  satisfaction  of  the  jury  that  the  cattle  sued 
for  belonged  to  her  when  the  suit  was  brought,  and  that  the 
defendant  had  no  title  or  interest  in  them,  and  no  right  to 
detain  them."  (3.)  "If  the  jury  are  satisfied  by  the  evi- 
dence that  the  plaintiff  is  a  married  woman,  and  was  at  the 
time  she  brought  this  suit,  then  she  can  not  maintain  the 
suit  as  it  is  here  brought."  (4.)  "If  the  proof  satisfies  the 
jury  that  plaintiff  and  defendant  are  husband  and  wife,  and 
were  at  the  commencement  of  this  suit,  although  not  living 
together,  they  should  find  for  defendant."  (6.)  "If  the 
proof  reasonably  satisfies  the  jury  that,  after  February  28th, 
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1887,  the  cows  which  had  been  previously  divided  between 
the  parties  want  back  to  defendant's,  and  that  plaintiff  went 
or  sent  to  him  for  them,  and  defendant  intended  this  as  a 
settlement  of  the  division  of  the  property,  this  would  estop 

f)Iaintiff  from  bringing  this  suit,  and  their  verdict  should  be 
or  the  defendant.' 

Stallworth  &  Burnett,  for  appellant 

Bowles  &  Babb,  contra, 

WALKEB,  J. — The  statute  provides,  in  general  terms,  that 
the  wife  must  sue  alone  for  the  recovery  of  her  separate 
property. — Code  of  Ala.,  §  2347.  The  language  is  oroad 
enough  to  include  a  suit  by  her  against  her  husband.  The 
conclusion  that  the  wife  may  now  sue  her  husband  at  law 
is  supported  by  other  provisions  of  the  "Itfarried  Woman's 
Statute."  Important  contract  and  property  rights  of  the 
wife,  for  the  enforcement  of  which  the  statute  requires  her 
to  sue  alone,  are  so  far  without  the  influence  of  the  marital 
relation  that  they  may  as  well  be  violated  by  the  husband 
as  by  any  stranger.  The  earnings  of  the  wife  are  her  sepa- 
rate property  :  she  has  the  control  and  management  of  her 
separate  estate,  and  is  entitled  to  the  rents,  income  and 
profits ;  she  may  contract  with  her  husband ;  if  he  is  living 
apart  from  her,  without  fault  upon  her  part,  or  if  he  be  of 
unsound  mind,  she  may  convey  or  dispose  of  her  real  or 
personal  property  in  any  manner  as  if  she  were  sole ;  and, 
without  the  consent  of  her  husband,  if  he  is  of  unsound 
mind,  or  has  abandoned  her,  or  is  a  non-resident  of  the 
State,  or  is  imprisoned  under  conviction  for  crime,  she  may 
enter  into  and  pursue  any  lawful  trade  or  business,  as  if  she 
were  sole, — Code,  §§  2841-2350.  Her  husband,  like  any 
other  person,  may  unlawfully  deprive  her  of  her  separate 
estate,  or  become  liable  on  a  contract  with  her.  The  statute 
certainly  establishes  a  rule  which,  as  to  the  classes  of  cases 
covered  by  its  provisions,  operates  to  remove  the  common- 
law  disability  of  the  wife  to  sue  alone.  Suits  against  the 
husband  are  not,  in  terms  or  by  implication,  excepted  from 
the  operation  of  the  statute.  It  is  provided,  in  general 
terms,  that  the  remedy  for  the  enforcement  of  certain  rights 
of  the  wife  is  by  suit  in  her  name  alone.  Some  at  least  of 
those  rights  exist  in  her  favor  as  against  her  husband. 
There  is  nothing  in  the  statute  to  show  that  the  existence 
of  fche  marital  relation  affects  or  impairs  the  remedy  for 
their  enforcement     Our  conclusion  is,  that  if  the  suit  is  one 
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which  the  statute  requires  to  be  brought  in  the  D&me  of  the 
wife  alone,  it  may  be  prosecuted  against  her  husband,  if  he 
is  the  party  responsible  for  the  violation  of  the  right  to  be 
vindicated  by  the  suit.  The  effect  of  the  statute  is,  that 
the  legal  rights  of  the  wife  as  against  her  husband  may  be 
enforced  by  legal  remedies.  The  demuiTers  to  the  pleas  of 
coverture  were  properly  sustained ;  and  charges  3  and  4 
requested  by  the  defendant  were  properly  refused. 

Prior  to  the  present  statute,  property  purchased  by  the 
wife  with  her  own  money,  or  with  money  which  she  earned, 
and  which  her  husband  permitted  her  to  retain,  was,  as 
between  herself  and  her  husband,  her  separate  estate. — Car- 
ter V.  Worthinafon,  82  Ala.  334;  Btish  v.  Henry,  85  Ala.  605. 
When  the  rights  of  creditors  are  not  involved,  it  is  imma- 
terial to  inquire  whether  it  belongs  to  her  statutory  sepa- 
rate estate  or  to  her  equitable  separate  estate ;  for,  with  a 
single  exception  not  now  necessary  to  be  mentioned,  the 
distinction  between  the  two  classes  of  estates  has  been  ab- 
rogated, and  property  acquired  by  the  wife  by  gift  from,  or 
contract  with  her  husband,  is  her  separate  property  within 
the  meaning  of  the  present  statute,  and  may  be  recovered 
in  an  action  at  law  in  her  own  name. — Code,  §§  2347,  2351 ; 
Booneij  v.  Michael,  84  Ala.  585.  The  rights  of  the  husband, 
as  trustee  of  the  wife's  statutory  separate  estate,  were  cre- 
ated by  statute,  and  could  be  taken  away  in  like  manner. 
Mem.  &  C.  R,  Co.  v,  Bynum,  92  Ala.  335 ;  Mamage  v.  Towles, 
85  Ala.  589.  As  to  her  equitable  separate  estate,  if  not 
limited  or  restrained  by  the  instrument  creating  it,  in  a 
court  of  equity  the  wife  was  regarded  as  s,  femine  sde,  and 
could  bind  or  charge  the  estate  by  any  contract  which  would 
bind  her  if  sole, — 3  Brick.  Dig.  548,  §  85.  The  statute  gives 
legal  recognition  to  such  estates,  and  authorizes  the  pursuit 
of  legal  remedies  for  their  protection.  No  constitutional 
right  of  the  husband  is  affected  by  a  statute  giving  the  wife 
a  standing  in  a  legal  forum  in  reference  to  property  which, 
under  the  rules  enforced  by  courts  of  equity,  she  could 
already  deal  with  as  if  she  were  sole.  As  to  neither  of  the 
two  classes  of  estates  does  the  statute  purport  to  have  any 
such  retrospective  operation  as  to  impair  any  vested  right  of 
the  husband.  H^  has  no  right  to  complain  that  the  reme- 
dies in  favor  of  the  wife  for  the  protection  of  her  separate 
property  are  changed  and  enlarged.  The  wife  alone  may 
now  sue  for  the  recovery  of  her  separate  property,  whether, 
before  the  enactment  of  the  statute  now  in  force,  it  belonged 
to  her  statutory  or  to  her  equitable  separate  estate.  There 
was  evidence  tending  to  show  the  state  of  facts  hypothesized 
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in  the  part  of  the  general  charge  to  which  an  exception  was 
reserved.  The  proposition  there  asserted  was  correct  under 
the  rules  above  stated. 

If  the  plaintiff  offers  evidence  to  support  a  state  of  facts 
on  which  he  is  entitled  to  recover,  it  is  not  incumbent 
upon  him  to  go  further  and  show  affirmatively  that  the 
defendant  has  no  defense.  Charge  one  requested  by  the 
defendant  was  incorrect,  in  putting  upon  the  plaintiff  the 
burden  of  proving  more  than  was  required  to  entitle  her  to 
a  recovery. 

The  plaintiff  and  the  defendant  had  been  living  apart  for 
several  years.  There  was  evidence  tending  to  show  that, 
when  they  separated,  the  defendant  gave  certain  cattle  to 
the  plaintiff.  The  mere  fact  that  the  defendant  intended 
this  as  a  settlement  of  the  plaintiff's  claim  could  not  affect 
her  title  to  property  which  already  belonged  to  her,  and 
which  she  did  not  consent  to  give  up.  Plaintiff's  acceptance 
of  the  defendant's  gift  to  her  did  not  estop  her  from  claim- 
ing what  was  already  her  property.  Charge  six  requested 
by  the  defendant  was  properly  refused. 

Affirmed. 


Redwine  v.  Sides. 

Action  ail  Accownt^for  Services  of  Jack, 

1.  Custom,  or  u»ngr.— When  a  local  custom  or  usage,  relating  to  the 
subject-matter  of  a  contract,  is  proved  to  be  general  throughout  the 
county  in  which  the  contract  was  made,  and  in  which  the  parties  re- 
sided, they  are  presumed  to  have  had  knowledge  of  it,  and  to  have 
contractea  with  reference  to  it,  if  it  does  not  contradict  an  express 
term  of  the  contract. 

2.  Contract  for  servire»  of  jack  to  mar/*.— Under  a  contract  for  the  ser- 
vice of  a  mare  by  a  jack,  "to  insure  or  no  pay,  and  if  mare  is  sold,  the 
money  is  due  at  the  time  of  the  sale,"  the  money  becomes  due  at  the 
time  of  the  sale,  whether  the  mare  is  with  foal  or  not. 

Appeal  from  the  District  Court  of  Colbert. 

Tried  before  the  Hon.  W.  P.  Chitwood. 

This  action  was  brought  by  Thos.  A.  Sides  against  Mark 
Bedwine,  and  was  commenced  in  a  justice's  court.  The 
plaintiff  claimed  $8.00  "for  season  of  mare  to  plantiff's  jack, 
on  or  about  the  23d  January,  1891,"  and  $15.00  due  by 
account;  but  the  only  controversy  was  as  to  the  former 
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item.  It  was  proved  on  the  trial  that  the  mare  was  put  to 
the  jack  once  in  July,  1890,  and  was  not  brought  back  a 
second  time ;  that  there  was  no  express  contract  as  to  the 
charge,  but  the  plaintiff  had  posted  a  notice  as  to  the  terms 
of  service,  and  the  defendant  admitted  that  he  had  seen 
the  notice  and  knew  its  contents.  The  printed  notice  was 
in  these  words  :  "I  will  stand  my  jack  at  my  residence  this 
season,  commencing  April  1st,  1890,  to  insure  or  no  pay ; 
and  if  mare  is  sold,  the  money  is  due  at  time  of  sale. 
Every  precaution  taken  to  prevent  accidents,  but  I  give  no 
insurance  against  the  same. '  The  mare  was  sold  by  the 
defendant  in  September,  1890,  and  the  evidence  was  con- 
flicting as  to  whether  she  then  was,  or  ever  had  been,  in 
foal  by  the  jack.  The  defendant  contended  that  she  never 
was  with  foal,  and  therefore  he  was  not  liable  to  pay  for 
the  service  of  the  jack ;  while  the  plaintiff's  contention  was 
that  the  mV>ney  became  due  and  payable  when  the  sale  was 
made,  whether  the  mare  was  with  foal  or  not.  The  plain- 
tiff introduced  a  witness  who  testified  that  he  lived  m  the 
county,  "knew  the  custom  of  standing  horses  in  the  county, 
and  had  handled  horses  for  some  time  himself  ;*'  that  when 
a  mare  was  carried  to  a  horse,  it  was  customary  to  carry 
her  during  the  season ;  that  if  she  proved  to  be  not  with 
foal,  the  owner  would  have  nothing  to  pay,  but,  if  she  was 
put  to  the  horse  only  once,  and  was  then  sold  or  traded,  he 
would  have  to  pay  for  it.  The  court  admitted  this  evidence, 
against  the  objection  and  exception  of  the  defendant  On 
all  the  evidence  adduced,  the  court  'rendered  judgment  for 
the  plaintiff,  and  its  judgment  is  here  assigned  as  error,  with 
the  admission  of  the  evidence  objected  to. 

Kirk  &  Almon,  for  appellant. 

R.  Armstbong,  and  Jackson  &  Sawtelle,  contra. 

McCLELLAN,  J. — A  jury  not  having  been  demanded, 
this  cause  was  tried  by  the  judge  of  the  district  Court,  and 
this  appeal  presents  "for  review  the  conclusion  and  judg- 
ment of  the  court  upon  the  evidence  ;"  and  in  discharging 
this  duty  we  are  not  allowed  to  indulge  any  presumptions 
favorable  to  the  correctness  of  the  trial  court's  action. 
Acts  1890-91,  pp.  605  et  seq,,  §  15. 

The  usage  or  custom  proved  on  the  trial  was,  in  our  opin- 
ion, properly  admitted  and  considered  by  the  court  in 
reaching  a  conclusion  as  to  the  meaning  of  the  contract 
between  the  parties.     We  understand  from  the  evidence  of 
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the  witness  Walker  that  the  usage  or  custom  deposed  to  by 
him  was  a  general  one  in  the  county  where  the  parties 
lived,  the  contract  was  made,  and  the  services,  to  recover 
compensation  for  which  under  the  contract  this  suit  is  pros- 
ecuted, were  performed  This  evidence,  therefore,  raises  up 
a  prima  fade  presumption,  which  no  effort  is  made  to  rebut, 
that  the  parties  Itnew  of  the  usage  thus  pertaining  to  the 
subject-matter  of  their  contract,  and  that  they  stipulated 
with  reference  to  it  in  such  way  as  to  make  it  a  part  of 
their  compact. —  German  Amer.  Ins,  Co.  v.  Commercial  Fire 
Ins.  Co.,  ante,  469. 

The  contract  itself  consisted  of  a  notice  posted  by  the 
plaintiff,  setting  forth  the  terms  upon  which  he  would  let 
his  jack  go  to  mares,  the  knowledge  of  defendant  of  the  terms 
so  advertised,  and  his  acceptance  of  them  implied  from  the 
fact  he  had  his  mare  served  without  any  special  stipulations 
in  respect  thereto.  The  terms  of  the  contract  thus  made, 
so  far  as  involved  in  this  case,  were,  that  plaintiff  was  to 
receive  for  the  services  of  his  jack  $8.00,  to  "insure  or  no 
pay ;"  and  that  "if  mare  is  sold,  the  money  is  due  at  time 
of  sale."  This  last  clause,  as  interpreted  in  the  light  of 
the  usa^e  proved,  means  that  if  the  mare,  after  being 
served,  is  sold  during  the  "season,"  her  owner  (at  the  time 
of  the  service)  would  have  to  pay  the  fee  of  eight  dollars, 
whether  she  were  foaled  or  not ;  the  stipulation  doubtless 
being  incorporated  in  view  of  the  difficulty  of  ascertaining 
whether  the  mare  is  with  colt  consequent  upon  her  sale  and 
possible  removal  out  of  the  neighborhood,  and  for  the  pur- 
pose of  shifting  the  risk  in  that  event  on  the  owner,  by 
whose  act  this  difficulty  is  created,  though,  where  no  sale 
is  made,  the  risk  in  this  regard  is  taken  by  the  owner  of 
the  jack.  And  this,  it  seems  to  us,  is  a  just  and  reasonable 
construction  of  the  clause  in  question,  dissociated  from 
the  usage  and  custom  shown  by  the  evidence.  We  are 
unable,  indeed,  to  find  any  field  for  the  operation  of  this 
stipulation,  if  this  be  not  a  correct  interpretation  of  it. 
It  can  not  be  held  to  mean  only  that  where  a  mare  is 
foaled,  and  the  "insure  or  no  pay"  stipulation  thereby 
filled,  the  fee  shall  become  due  and  payable  on  a  sale  of 
the  mare,  since  where  that  is  the  case,  the  claim  is  due  and 
payable  as  soon  as  the  fact  is  ascertained,  whether  the  mare 
18  sold  or  not,  and  the  stipulation  would  in  reality  mean 
nothing.  No  other  plausible  or  even  possible  operation 
for  the  clause  suggests  itself,  or  has  been  suggested  to  us  ; 
and  our  conclusion,  both  upon  and  without  a  consideration 
of  the  usage,  is,  that  upon  a  sale  of  the  mare  during  the 
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season,  whether  foaled  or  not,  the  owner  becomes  absolutely 
and  unconditionally  liable  for  the  fee  of  eight  dollars.  It 
is  uncontroverted  m  this  case  that  the  mare,  after  being 
served  by  the  plaintiflfs  jack,  was  sold  during  the  "season" 
by  the  defendant ;  and  it  follows  that  the  judgment  rendered 
against  him  by  the  City  Court  must  be  affirmed. 
Affirmed. 


Reynolds  v.  Crook. 

Mandamus  to   Chancellory  in  matter  of  Revivor. 

1.  Filing  claims  agninst  dfcer^eriVn  entate  in  fguiti/,  under  order  ofnmrt; 
remvor  of  claim;  7wa/'d''ww«.— When  the  administration  of  a  decedent's 
estate  has  been  removed  into  equity,  under  bill  filed  by  the  admin- 
istrator, and  that  court  has  made  an  order  requiring  creditors  io 
file  their  claims  within  a  specified  time ;  if  a  creditor's  claim  is  filed, 
proved,  reported  valid  by  the  register  under  a  reference,  and  his  re- 
port confirmed  without  objection ;  and  the  creditor  then  moves  to 
set  aside  the  order  requiring  claims  to  be  filed,  but  dies  before  his 
motion  is  acted  on,  and  before  formal  decree  has  been  entered  allow- 
ing his  claim,  his  personal  representative,  or  the  succeeding  admin- 
istrator df  bonis  non  of  the  estate  which  he  represented,  may  inter- 
vene by  motion  or  petition,  for  the  purpose  of  prosecuting  the  claim 
and  the  pending  motion  to  a  final  determination  ;  and  if  nis  motioD 
or  petition  is  overruled  and  refused,  this  court  will  award  a  mavdatnus 
to  compel  its  allowance. 

2.  Revivor  of  judgment  ogainat  deredpnt. — Under  statutory  provisions, 
a  judgment  recovered  against  the  decedent  in  his  life-time  can  not 
be  revived  or  enforced  against  his  administrator  except  by  suit 
(Code,  §  2880) ;  but,  when  the  judgment  has  been  filed  as  a  claim 
against  the  decedent's  estate,  under  an  order  of  court  made  in  a 
pending  chancery  suit,  and  the  creditor  dies  before  its  final  determi- 
nation, the  right  of  revivor  is  secured  to  his  personal  representative 
by  other  statutory  provisions  (§§  2265,  2603),  and  the  former  statute 
does  not  apply. 

From  the  Chancery  Court  of  Talladega. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

In  the  matter  of  the  estate  of  Edward  Gantt,  deceased,  the 
administration  and  settlement  of  which  was  removed  into  the 
Chancery  Court,  under  a  bill  filed  by  the  administrator,  Mav 
28th,  1878.  On  the  17th  February,  lb81,  the  court  made  a  de- 
cretal order  assuming  jurisdiction  of  the  estate,  and  ordering 
a  transfer  of  the  papers  from  the  Probate  Court;  and  another 
order  was  made,  at  the  instance  of  the  administrator,  on 
the  2l8t  April,  1886,  requiring  creditors  to  file  their  claims 
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against  the  estate  with  the  register  within  120  days.  A 
claim  was  filed,  but  at  that  time  the  record  does  not  show, 
by  Mrs.  Hannah  E.  Eeynolds,  as  administratrix  of  the  estate 
of  Walker  Reynolds,  deceased;  which  claim  consisted  of 
the  record  of  a  judgment  which  said  Walker  Reynolds  had 
recovered  against  said  Edward  Gantt  in  October,  1867. 
This  transcript  was  afterwards  withdrawn,  but  seems  to 
have  been  again  filed.  On  the  9th  August,  1886,  before  the 
expiration  of  the  120  days,  Mrs.  Reynolds  filed  a  petition 
to  set  aside  the  order  requiring  creditors  to  file  their  claims, 
on  the  ground  that  it  was  unadvisedly  made,  and  she  de- 
sired to  prosecute  an  action  at  law  which  she  had  institu- 
.ted  on  the  judgment  The  cause  was  submitted  on  this 
motion,  October  19th,  1886,  but  the  record  does  not  show 
that  the  motion  was  ever  acted  on.  (The  transcript,  how- 
ever, does  not  purport  to  be  complete,  but  is  made  up  by 
agreement  of  selected  portions.)  On  the  30th  December, 
1886,  the  register  made  his  report  under  the  order  of  refer- 
ence, and  reported  that  the  claim  of  Mrs.  Reynolds,  "there 
being  no  objection,  was  proved  and  allowed  tor,"  principal 
and  interest,  $3,366.18.  Objections  were  tiled,  however,  to 
the  register's  report  on  the  claim  of  the  administrator  for 
services  rendered ;  and  a  re-reference  being  ordered  as  to 
that  matter,  the  entire  report  was  confirmed.  In  March, 
1891,  the  death  of  Mrs.  Hannah  E.  Reynolds  was  suggested, 
and  leave  was  granted  to  O.  M.  Reynolds  as  her  adminis- 
trator, and  also  as  administrator  de  bonis  non  of  Walker 
Reynolds,  deceased,  "to  be  made  a  party  complainant  in 
this  cause  as  such  administrator."  On  the  28th  September, 
1891,  O.  M.  Reynolds,  as  administrator,  submitted  a  motion 
"that  the  order  or  decree  allowing  the  claim  of  the  estate 
of  said  Walker  Reynolds  against  the  estate  of  said  Edward 
Gantt,  which  was  made  by  the-  register  on,  to-wit,  the  30th 
December,  1886,  and  confirmed  by  this  court  on,  to-wit,  the 
5th  day  of  October,  1887,  be  revived  in  his  name  and  favor, 
as  administrator  de  bonis  non  of  the  estate  of  said  Walker 
Reynolds."  The  court  overruled  and  refused  this  motion, 
and  said  Reynolds  appealed  from  the  order,  assigning  it  as 
error;  and  motion  being  made  to  dismiss  the  appeal,  he 
asked  a  mandamus,  in  the  alternative,  to  compel  tne  allow-* 
ance  of  his  motion. 

Jno.  M.  Chilton,  for  appellant  and  petitioner. — (1.)  When 
the  administration  and  settlement  of  a  decedent's  estate  has 
been  removed  into  the  Chancery  Court,  that  court  proceeds 
according  to  its  own  practice. — HaU  v.  Wilson^  14  Ala.  2^5 
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Taliaferro  v,  Broxmi,  11  Ala.  702.  An  order  requiring  credit- 
ors to  file  and  prove  their  claims  may  not  have  been 
necessary  or  proper,  but  it  was  md<de  without  objection, 
and  creditors  availed  themselves  of  it.  If  it  was  improperly 
granted,  it  was  a  mere  irregularity,  and  not  available  on 
collateral  attack,  especially  wnere  the  parties  in  court  did 
not  object  to  it. — 2  Brick.  Digest,  158,  §  20 ;  Cox  v.  DaviSy 
17  Ala.  714 ;  Nunn  v,  Nunn,  66  Ala.  35 ;  Thompson  v.  Lea, 
28  Ala.  453.  When  creditors  are  required  to  come  in  and 
prove  their  claims,  as  in  this  case,  any  creditor,  or  any 
party  to  the  suit,  may  contest  the  validity  of  the  claim  of 
any  other  creditor.— 2  Dan.  Ch.  PL  &  Pr.  1172 ;  2  Smith's 
Ch.  Pr.  548 ;  1  Story's  Equity,  §  548 ;  Oiven  v,  Dickinson, 
1  Cr.  <fe  Ph.  48,  56.  Having  this  right,  and  not  having  exer- 
cised it,  they  are  concluded  by  the  decree. — 3  Brick.  Digest, 
580,  §75;  70  Ala.  432.  Parties  who  have  a  right  to  be  heard 
before  the  register,  and  who  fail  to  except  to  his  rulings  or 
action,  can  not  afterwards  call  his  report  in  question. 
Nunn  V.  Nunn,  76  Ala.  35  ;  JValdrop  v.  Games,  62  Ala.  374 ; 
Davenport  v.  Bartlett  dt  Waring,  9  Ala.  179;  Oerald  v. 
Miller,  21  Ala.  433.  It  would  work  the  greatest  injustice  to 
creditors  who  have  filed  and  proved  their  claims  under  the 
order  of  the  court, '  to  permit  the  validity  of  their  claims 
now  to  be  questioned,  since  the  120  days  have  expired,  and 
the  statute  of  limitations  may  bar  an  action  at  law.  As 
matter  of  fact,  the  judgment  in  favor  of  Walker  Reynolds 
was  rendered  more  than  twenty  years  ago.  (2.)  The  claim 
was  allowed  by  the  register,  and  his  report  was  confirmed  ; 
and  this  was  a  judicial  determination  of  its  validity,  with- 
out a  formal  decree,  or  the  award  of  execution. — C6U  v. 
Barnes,  64  Ala.  108;  Weaver  v.  Cooper,  73  Ala.  318  ;  Hastie 
V.  Aiken,  67  Ala.  313  ;  3  Brick.  Digest,  34,  §  12.  (3.)  The 
recitals  of  the  record  show  that  Mrs.  Hannah  Reynolds,  as 
administratrix,  was  made  a  party,  and  it  is  immaterial  that 
this  was  improperly  done.  (4.)  This  is  not  an  attempt  to 
revive  a  judgment.  The  judgment  has  been  filed,  under 
the  order  of  the  court,  as  a  claim  against  the  decedent's 
estate,  and,  since  the  death  of  the  administratrix,  there  is 
no  one  to  prosecute  it.  The  general  statute  gives  the  right 
to  revive. — Code,  §  2603 ;  Rule  of  Chancery  Practice,  No.  102. 
(5.)  That  an  appeal  lies  in  this  case,  see  Savannah  v.  Jessup, 
106  U.  8.  563;  South  Carolina  v.  Railroad  Co,,  8  S.  C.  129. 
If  an  appeal  is  not  the  proper  remedy,  appellant  prays 
for  a  mandamus, — Moore  v.  Randoljyh,  52  Ala.  530;  3  Brick. 
Digest,  627,  §  39. 
Vol.  96. 
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Bishop  &  Whitson,  and  with  them  Watts  &  Son,  contra. 
(1.)  The  bill  was  filed  by  the  administrator  for  the  purpose 
of  obtaining  the  directions  of  the  court  as  to  the  construc- 
tion of  the  decedent's  will,  to  determine  what  part  of  the 
property  devised  should  be  first  subjected  to  the  payment 
of  debts  and  expenses.  Creditors  were  not  interested  in 
the  questions  involved,  and  they  were  not  made  parties. 
The  order  requiring  creditors  to  file  and  prove  their  claims 
was  proper  and  necessary  to  enable  the  court  to  ascertain 
how  much  of  the  property  must  be  sold  or  retained  by  the 
administrator,  before  making  partial  distribution  among  the 
legatees  and  devisees ;  but  their  claims  were  not  adjudicated. 
Clay's  AdmW  v.  Gurhy,  62  Ala.  14;  Byrd  v.  Jones,  84  Ala. 
339;  Phillips  V.  Smith,  62  Ala.  575.  (2.)  The  administratrix 
of  Walker  Reynolds  never  was  a  party  to  the  suit,  and  the 
court  could  not  make  her  a  party. — Renfro  Bros.  v.  Goefter, 
Weil  &  Co.,  78  Ala.  311;  Flournoy  v.  Harper,  81  Ala.  499; 
CowUs  V.  Andreivs,  39  Ala.  129 ;  Oay,  Hardie  dt  Co.  v.  Brier- 
field  Coal  &  Iron  Co  ,  94  Ala.  303 ;  Ex  parte  Printup,  87  Ala. 
149.  Having  proved  and  filed  her  claim  as  a  creditor,  Mrs. 
Hannah  Reynolds  had  a  standing  in  court  to  object  to  any 
other  claim  against  the  estate,  and  to  that  extent  only  she 
was  recognized  as  a  party. — 54  Ala.  8;  62  Ala.  575.  (3.)  No 
decree  was  rendered  in  favor  of  Mrs.  Hannah  Eevnolds  as 
administratrix ;  and  if  a  decree  had  been  rendered,  it  could 
not  be  revived  in  favor  of  her  successor  in  the  administra- 
tion ;  nor  could  the  judgment  against  the  decedent  be 
revived,  except  by  action  at  law. — Code,  §  2280 ;  May  v.  Par- 
ham,  68  Ala.  256.  If  the  allowance  of  the  claim  of  Mrs. 
Reynolds  as  administratrix  can  be  regarded  as  a  judgment 
against  Gantt's  estate,  it  can  not  be  revived  against  a  suc- 
ceeding administrator. — Bobo  v.  Gunnels,  92  Ala.  602.  (4.) 
Under  the  pleadings  in  this  case,  a  judgment  could  not  have 
been  rendered  in  favor  of  Mrs.  Reynolds  as  administratrix. 
Scott  V.  Ware,  64  Ala.  181. 

COLEMAN,  J. — The  original  bill  in  this  case  was  filed 
by  Jno.  T.  Heflin,  administrator  of  Edward  Gantt,  deceased. 
Among  other  things  the  bill  prayed  "that  the  Chancery 
Court  would  assume  jurisdiction  and  control  of  the  settle- 
ment of  the  estate,  and  by  appropriate  orders  remove  the 
same  from  the  Probate  Court  of  Talladega  county  to  the 
Chancery  Court."  At  the  February  term,  1881,  it  was 
ordered  and  decreed,  "that  this  court  hereby  assum*^  and 
take  jurisdiction  of  the  further  administration  of  the  estate 
of  Edward  Gantt,  deceased,  and  that  the  jurisdiction  and 


Digitized  by 


Google 


574  SUPBEME    COUKT  [Dec.  Term, 

[Reynolds  v.  Crook.] 

control  of  the  Probate  Court  of  Talladega  county  over  the 
same  be  and  is  hereby   dissolved  out  of  said  court,  and  is 
invested  in  this  court. '     The  decree  then  proceeds  to  make 
provision  for  a  transfer  of  the  orders  and  proceedings  had  ^ 
m  the  Probate  Court  to  the  Chancery  Court 

On  the  21st  day  of  April,  1886,  among  other  things,  the 
Chancery  Court  made  and  entered  a  decree,  that  the  ren- 
ter give  notice  to  the  creditors  of  Edward  Oantt,  "requiring 
them  to  present  their  claims  against  said  estate  to  the  reg- 
ister of  this  court,  and  file  the  same  with  the  said  register, 
duly  sworn  to  as  directed  by  law,  within  120  days  of  the 
adjournment  of  this  court,  or  said  claims  will  be  forever 
barred."  In  pursuance  of  this  order,  Hannah  Reynolds,  as 
administratrix  of  the  estate  of  Walker  Beynolds  deceased, 
filed  and  probated  a  claim  against  the  estate  of  Edward 
Gantt,  which  amounted  to  $3,668.18.  Various  other  claims 
were  filed  and  probated  not  involved  in  the  question  under 
consideration. 

Under  a  reference  ordered  by  the  court  to  report  upon 
claims,  that  of  Hannah  Beynolds,  administratrix,  was  re- 
ported by  the  register  as  a  valid  claim.  No  exceptions 
were  filed  to  this  claim,  although  there  were  various  excep- 
tions filed  against  the  report  of  the  register  upon  other 
claims.  In  September,  1887,  it  was  ordered  and  decreed, 
"that  the  register's  report  be,  and  the  same  is  hereby,  in  all 
things  confirmed."  No  other  decree  was  rendered  adjudicat- 
ing and  declaring  the  validity  and  amount  of  the  claims 
allowed  and  reported  by  the  register,  further  than  the  order 
of  confirmation  which  we  have  quoted 

After  filing  the  claim  due  the  estate  of  Walker  Beynolds, 
deceased,  and  before  the  report  of  the  register  on  claims 
was  made,  Hannah  Beynolds,  as  administratrix,  on  the  19th 
of  October,  1886,  appeared,  and  "moved  the  court  to  vacate 
the  order  of  the  court  requiring  the  creditors  to  file  their 
claims  in  this  court."  It  seems  that  this  motion  was  sub- 
mitted for  decree,  but  we  have  been  unable  to  find  any  dis- 
position of  it.  It  is  still  pending  and  undisposed  of,  so  far 
as  appears  from  the  record.  At  the  March  term,  1891,  the 
following  order  was  made :  "Came  on  this,  the  23d  day  of 
March,  1881,  the  parties  by  their  solicitors,  and  the  death 
of  Hannah  E.  Beynolds,  administratrix  of  the  estate  of 
Walker  Beynolds,  aeceased,  one  of  the  complainants  in  this 
cause,  is  suggested,  and  now  comes  O.  M.  Beynolds,  admin- 
istrator of  the  estate  of  Walker  Beynolds,  deceased,  and  ad- 
ministrator of  the  estate  of  Hannah  E.  Beynolds,  adminis- 
tratrix, deceased,  and  on  his  motion  leave  is  granted  him  to 
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be  made  a  party  complainant  as  such  administrator  in  this 
cause."  On  the  28th  of  September,  1891,  O.  Itf.  Reynolds, 
administrator  de  bonis  non  of  the  estate  of  Wallter  lEleynolds, 
deceased,  moved  the  court  "that  the  order  or  decree 
allowing  the  claim  of  the  estate  of  said  Walker  Reynolds 
against  the  estate  of  said  Edward  Gantt  for  $3,658.18, 
wnich  was  made  by  the  register  on,  to-wit,  the  30th 
day  of  December,  1886,  and  confirmed  by  this  court 
on,  to-wit,  the  5th  day  of  October,  1887,  be  revived  in 
his  name  and  favor  as  administrator  de  bonis  non  of  the 
estate  of  the  said  Walker  Reynolas."  This  motion  was 
overruled  by  the  court.  The  movant  appeals  from  the  decree 
of  the  court  overruling  and  denying  tne  motion  to  revive; 
and  if  an  appeal  is  not  the  appropriate  remedy,  movant 
applies  in  the  alternative  for  a  writ  of  mvndamuSy  to  compel 
the  court  to  grant  the  motion. 

The  recora  is  very  voluminous,  but  we  have  cited  all  that 
is  necessary  for  a  proper  consideration  of  the  question  pre- 
sented. In  his  return  to  a  rule  nisi,  the  chancellor  states, 
1st,  that  Hannah  Reynolds,  as  administratrix  of  Walker 
Reynolds,  was  never  a  party  to  the  chancery  suit;  2d,  O.  JME. 
Reynolds,  as  administrator  of  Walker  Reynolds,  is  not  a 
proper  party  complainant  in  such  suit,  &c,  ;  3d,  there  is  no 
judgment  or  decree  in  favor  of  Hannah  E.  Reynolds  as  ad- 
ministratrix of  Walker  Reynolds,  &c.  There  are  other 
causes  assigned  by  the  chancellor  in  his  return,  why  a 
peremptory  mandamus  should  not  issue,  but  we  think  it  is 
unnecessary  to  consider  them. 

Whether  the  order  of  the  court  was  proper  or  irregular, 
which  required  the  creditors  to  file  their  claims  verified, 
before  the  register,  under  the  penalty  of  having  them  barred, 
upon  a  failure  to  do  so,  within  the  time  specified,  we  need 
not  determine.  The  order  was  made,  and  remains  in  full 
force,  and  in  obedience  to  this  order  Hannah  Reynolds, 
administratrix,  filed  her  claim.  It  was  reported  upon  by 
the  register  as  a  valid  claim,  and  without  exception  his 
report  was  confirmed  by  the  court. 

In  addition  to  this,  Hannah  Reynolds,  as  we  have  seen, 
moved  the  court  to  vacate  the  order  which  required  the 
creditors  to  file  their  claims  against  the  estate  of  Edward 
Gantt,  deceased,  and  this  motion,  undetermined,  is  still 
pending  before  the  court.  If  the  motion  is  not  withdrawn 
or  waived,  the  party  entitled  to  represent  this  claim  has  the 
right  to  have  the  motion  adjudicated.  Since  these  orders 
were  made  and  proceeding  had,  Hannah  Reynolds  has  died. 
It  would  be  a  denial  of  justice  effected  through  the  orders 
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of  the  court  to  hold,  at  this  stage  of  the  case,  that  the  claim 
due  Walker  Reynolds'  estate  should  not  be  represented. 
It  is  no  answer  to  say  that  there  is  no  formal  decree  upon 
the  confirmation  of  the  register's  report,  which  reported  the 
correctness  and  validity  of  this  claim.  All  necessary  and 
preliminary  proof  has  been  taken,  and  the  court,  in  its 
further  proceedings,  may  yet  either  set  aside  the  report  of 
the  register,  and  reject  the  claim,  or  make  a  formal  decree, 
adjudicating  the  validity  of  the  claim,  and  ordering  its  pay- 
ment. The  proper  representative  of  the  claim  should  ue  in 
court,  until  finally  disposed  of  by  the  court.  In  view  of  the 
order  of  the  court  made  at  the  March  term,  1891,  andquoted 
above,  in  which  it  is  declared  that  ''the  death  of  Elannah 
E.  Reynolds,  administratrix  of  the  estate  of  Walker  Reynolds, 
deceased,  one  of  the  complainants  in  this  cause,  is  suggjested, 
and  now  comes  O.  M.  Reynolds,  administrator  of  Walker 
Reynolds,  deceased,  and  adminstrator  of  Hannah  E.  Rey- 
nolds, administratrix,  deceased,  and  on  his  motion  leave  is 
granted  him  to  be  made  a  party  complainant  as  such  admin- 
istrator in  this  cause,"  we  do  not  understand  that  portion 
of  the  chancellor's  return  to  the  rule  nisi,  in  which  it  is 
stated  that  "Hannah  E.  Reynolds,  as  administratrix  of 
Walker  Reynolds,  was  never  a  party  to  the  suit  in  the 
Chancery  Court,"  &c.  She  was  not  one  of  the  original  par- 
ties, but  was  a  proper  and  necessary  party  to  file  and  pros- 
ecute the  claim  filed  by  her  as  administratrix  of  the  estate 
of  Walker  Reynolds,  deceased.  It  would  seem  that 
the  record  does  not  sustain  the  return  of  the  chancellor 
in  this  respect.  So  long  as  the  interlocutory  orders  and 
decrees  in  regard  to  the  creditors  of  the  estate  of  Edward 
Gantt,  which  have  been  made  by  the  Chancery  Court  in  the 
settlement  and  administration  of  the  estate  of  Edward  Gantt, 
remain  in  force,  as  a  matter  of  right,  and  indispensable  to 
its  proper  protection,  Hannah  E.  Reynolds,  administratrix 
of  the  estate  of  Walker  Reynolds,  deceased,  was  the  proper 
party  to  represent  the  claim  due  that  estate ;  and  after  her 
death,  O.  M.  Reynolds,  who  had  been  duly  appointed  and 
qualified  as  administrator  de  bonis  non,  should  succeed  her 
as  the  proper  party. 

We  must  not  be  understood  as  deciding  that,  when  an 
estate,  not  insolvent^  has  been  removed  from  the  Probate 
Court  for  settlement,  upon  the  bill  filed  by  an  administrator, 
an  order  by  the  court  requiring  creditors  to  file  their  claims, 
verified,  before  the  register  within  four  months,  or  other 
specified  time,  not  in  accordance  with  the  statutory  provis- 
ions, or  the  same  will  be  forever  barred,  is  a  proper  order, 
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or  OBe  authorized  by  law.  Diflferent  principles  may  arise, 
when  an  insolvent  estate  is  before  the  court  for  settlement, 
or  the  assets  of  an  insolvent  debtor  are  to  be  distributed 
among  his  creditors.  The  questibn  is  not  presented  at  this 
time  for  consideration,  and  may  not  arise  hereafter. 

We  will  not  anticipate,  but  refer  to  the  following  author- 
ities, which  treat  of  the  duties  and  powers  of  the  Chancery 
Court  in  the  settlement  of  estates  not  insolvent :  Story's 
Eq.  Juris.,  §§  543,  547 ;  1  Pom.  Eq.,  §  166 ;  Lee  v.  Purk, 
15  Eng.  Ch.  Rep.  715 ;  Bucde  v,  Atleo,  2  Vernon,  37 ;  ift.  36; 
Bush  V.  Higgs,  4  Vesev,  638 ;  StetoarVs  Adrnr  v.  Stewart's 
Heirs,  31  Ala.  207 ;  Kiiuj  v,  Calhoun,  5  Ala.  523 ;  Clay's  AdmW 
i\  Gurley,  62  Ala.  14. 

The  record  shows  that  the  claim  of  Walker  Beynolds, 
deceased,  consisted  in  a  judgment  recovered  against  Edward 
Gantt  in  his  life-lime.  Code,  §  2280,  provides  as  follows  : 
"When  a  judgment  has  been  rendered  against  a  decedent 
before  his  death,  no  execution  can  issue  thereon  against  his 
personal  representative,  except  in  the  case  provided  in 
section  2897  of  the  Code;  nor  can  the  judgment  be  revived 
against  him,  except  by  suit  on  the  judgment" 

It  is  contended  by  contestee  of  petitioner's  motion, 
that  under  section  2280,  supra,  ana  the  authorities  of 
May  V.  Parham,  68  Ala.  256,  and  Brown  v.  Newman^ 
66  Ala.  271,  a  judgment  can  not  be  revived  except  in  the 
manner  provided  in  section  2280  of  the  Code.  We  do 
not  understand  that  the  purpose  of  petitioner's  motion  is  to 
revive  the  judgment  recovered  in  the  Circuit  Court  against 
the  estate  of  Edward  Gantt  in  his  life-time.  Conceding 
that  the  Chancery  Court  had  the  authority  to  re(juire  cred- 
itors of  Edward  (xantt  to  file  and  probate  their  claims  before 
the  register,  and  to  hear  contest  of  the  same,  and  to  judi- 
cially allow  or  reject  such  claims,  the  question  presented  by 
the  motion  of  petitioner  is,  whether  the  filing  of  the  claim 
by  Hannah  Reynolds,  administratrix,  under  the  order  of  the 
court,  was  the  bringing  of  a  suit  or  action  within  the  mean- 
ing of  sections  2265  and  2603  of  the  Code.  Under  the 
former  section  it  is  provided,  "When  any  action  has  been 
commenced  by  or  against  the  personal  representative  of  a 
decedent,  the  same  may  be  prosecuted  by  or  against  any 
succeeding  executor  or  administrator,  who  may  on  motion 
be  made  a  party ;"  and  by  section  2603,  "No  action  abates 
by  the  death  or  disability  of  the  plaintiff  or  defendant,  if 
the  cause  of  action  survives  or  continues;  but  the  same  must, 
on  motion,  ...  be  revived  in  the  name  of  or  against 
the  legal  representative  of  the  deceased,  his  successor  or 
87 
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party  in  interest,  ..."  &c.  We  are  very  clear  these  sec- 
tions fully  cover  the  case  made  by  petitioner,  and  that  when 
Hannah  Reynolds,  administratrix,  filed  her  claim  against 
the  estate  of  Edward  Gantt,  deceased,  as  required  by  the 
order  of  the  Chancery  Court,  and  it  was  pending  before  that 
court  for  allowance  or  rejection,  it  was  a  suit  or  action,  and 
that  upon  her  death  the  suit  might  be  revived  on  motion  in 
the  name  of  her  successor,  as  provided  in  the  statute. 

We  need  not  consider  whether  an  appeal  lies  from  the 
decree  of  the  court  allowing  or  rejecting  a  claim  filed  in 
pursuance  of  its  own  orders,  as  shown  by  the  facts  of  the 
case.  See  Thornton  v.  Highland  Ave.  &  A  R.  Co.,  94  Ala. 
353,  and  authorities  cited.  Under  the  view  we  take  of  the 
case,  after  the  death  of  Hannah  Reynolds,  there  was  no  one 
in  court  to  represent  the  claim  due  the  estate  of  Walker 
Reynolds,  deceased,  and  consequently  no  one  who  coald 
prosecute  an  appeal.  The  order  granting  leave  to  O.  M. 
Ileynolds  to  become  a  party  complainant,  without  more,  did 
not  make  him  a  party  in  fact — Ex  parte  Sayre,  69  Ala.  184. 
It  is  evident  from  the  return  of  the  chancellor  to  the  rule 
nisiy  he  does  not  regard  O.  M.  Reynolds,  administrator,  a 
proper  party  for  anv  purpose.  The  claim  due  the  estate  of 
Walker  Reynolds  is  before  the  court.  Since  the  death  of 
Hannah  Reynolds,  administratrix,  it  is  without  a  representa- 
tive, and  must  abate,  unless  revived  in  the  name  of  her  suc- 
cessor. The  statute  provides  this  may  be  done  by  motion. 
The  record  shows  that  O.  M.  Reynolds,  petitioner,  is  her 
duly  appointed  successor.  He  has  moved  tlie  court  to  revive 
the  action  in  his  name  as  provided  in  the  statute.  The  mo- 
tion was  denied  by  the  court.  He  has  no  remedy  against 
this  error,  except  that  furnished  by  the  writ  of  mandamus. 
Ex  parte  Ware,  48  Ala.  223. 

A  peremptory  writ  will  be  awarded  commanding  him  to 
grant  the  motion  of  petitioner. 

Mandamus  granted. 
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Kyle  V.  Perdue.  %f^ 

Bin  in  Equity  for  Foreclositre  of  Mortgage^  or  Deed  of  Trust;    I  06  6791 
Cross- Bill  for  Cancellation  of  Conveyance,  '--*^ 

1.  Transaciivns  bHween  parties  occupying  fiduciary  relations  towards 
each  oUter,—The  general  principJe  which  a  court  of  equity  applies  to 
transactions  between  ijersons  occupying  fiduciary  relations  towards 
each  other,  is  not  confined  to  cases  in  which  there  is  any  formal  6t 
technical  fiduciary  relation,  such  as  guardian  and  ward,  parent  and 
child,  client  and  attorney,  &c.,  but  extends  to  all  cases  in  which  con- 
fidence is  reposed  by  one  party  in  the  other,  and  the  trust  is  accepted, 
under  circumstances  which  show  that  the  confidence  was  founded  on 
the  intimate  personal  and  business  relations  existing  between  the 
parties,  which  gave  the  other  party  an  advantage  or  superiority ;  and 
in  such  cases,  the  mmx  is  on  the  party  in  whom  the  confidence  is 
reposed  to  show  that  no  fraud,  undue  infiuence,  or  other  improper 
motive  entered  into  the  transaction,  but  that  it  was  the  voluntary  act 
of  the  other  party,  fully  understood  by  him,  and  his  understanding  of 
it  fully  expressed  in  the  writings  which  he  signed. 

2.  i^nmf;  c*tsf  nt  f>ar;  nmv&ynncc  cau'-ellfd. — In  this  case,  the  instru- 
ment assailed  by  the  grantor,  an  old  woman  in  feeble  health,  by  which 
she  conveyed  all  her  property  to  the  grantees,  wealthy  men  engaged 
in  active  business  pursuits,  in  trust  that  they  should  take  charge  of 
the  property,  collect  the  rents,  make  necessary  repairs,  pay  taxes  out 
of  the  rents  collected,  and  pay  the  residue  to  the  grantor  during  her 
life,  was  set  aside  and  cancelled  at  her  instance,  on  evidence  showing 
that,  although  they  had  not  solicited  her  to  make  any  conveyance  of 
her  property  to  them,  they  were  her  intimate  friends,  whom  she  con- 
sulted in  all  business  affairs,  and  who  represented  to  her,  at  the  time 
when  she  signed  the  conveyance,  that  it  bound  them  to  support  and 
maintain  her  during  life,  while  in  fact  it  only  bound  them  to  apply 
the  surplus  income  of  her  own  property,  after  payment  of  repairs  and 
taxes,  to  her  support. 

3.  iSame;  ratificatutn.— When  the  grantor  in  s^  written  instrument, 
which  conveys  all  her  property  to  the  grantees  in  trust,  partly,  for 
her  support  and  maintenance,  hies  a  bill  to  set  it  aside,  her  receipt  of 
money  for  her  support  from  the  grantees,  pending  the  suit,  does  not 
conclude  her  as  a  ratification  of  the  instrument,  when  it  appears 
that  her  necessitous  circumstances  compelled  the  acceptance  of  the 
money,  one  of  her  receipts  stating,  "I  take  this  money  because  I  am 
starving." 

From  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  original  bill  in  this  case  was  filed  on  the  8th  Febru- 
ary, 1887,  oy  Wm.  H.  Denson  as  trustee,  and  B.  B.  Kyle  and 
Sam.  Henry,  claiming  to  be  the  owners  and  beneficiaries, 
and  sought  to  foreclose  a  mortgage,  or  deed  of  trust  in  thQ 
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nature  of  a  mortgage,  which  Daniel  Liddell  and  wife  had 
executed  to  secure  a  debt  due  to  W,  J.  Perdue.  Said  W.  J. 
Perdue  died  before  the  filing  of  the  bill,  having  devised  and 
bequeathed  all  of  his  property  to  his  wife,  Mrs.  Augusta  E. 
Perdue ;  and  she  was  made  a  defendant  to  the  bill.  Kyle 
and  Henry  claimed  to  be  the  owners  of  the  mortgage  under 
a  conveyance  executed  to  them  by  Mrs.  Perdue,  which  was 
made  an  exhibit  to  the  bill;  and  Denson,  the  trustee,  filed 
the  bill  at  their  instance,  and  in  their  interest.  Liddell  and 
wife  made  no  defense,  and  a  decree  pro  confemo  was  entered 
against  them  by  consent.  After  the  reversal  and  remand- 
ment  on  the  former  appeal  (87  Ala.  423-30),  Mrs.  Perdue 
filed  an  answer  and  cross-bill,  assailing  the  validity  of  her 
convey ia»nce  to  Kyle  and  Henry,  and  asking  its  cancellation. 
Said  conveyance  was  in  these  words : 

"State  of  Alabama,  Etowah  County :  This  indenture,  made 
this  9th  day  of  August,  1886,  between  Augusta  E.  Perdue, 
of  the  State  and  county  aforesaid,  of  the  first  part,  and  B. 
B.  Kyle  and  Sam.  Henry,  of  said  county  and  State,  of  the 
second  part,  tmtnesseth,  that  whereas  the  said  Augusta  E. 
Perdue,  being  in  feeble  health,  but  of  sound  mind,  and  un- 
able to  look  after  and  care  for  her  property,  and  being  de- 
sirous of  having  her  property  cared  for  during  her  natural 
life,  and  to  make  provision  for  her  comfort  and  welfare 
during  her  natural  life,  and  for  the  further  purpose  of  dis- 
posing of  my  property,  real,  personal  and  mixed,  and  having 
the  utmost  confiaence  in  my  friends,  R  B.  Kyle  and  SaTo. 
Henry ;  now,  therefore,  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid  by  the  said  R.  B.  Kyle  and  Sam.  Henry, 
the  receipt  of  which  is  hereby  acknowledged,  hath  this  day 
bargained,  sold,  released,  conveyed  and  confirmed,  and  by 
these  presents  doth  bargain,  sell,  release,  convey  and  con- 
firm, unto  the  said  R  B.  Kyle  and  Sam.  Henry,  all  my 
property,  real,  personal,  and  mixed,  together  with  the  tene- 
ments, nereditaments,  and  appurtenances  thereunto  belong- 
ing, and  the  reversions,  remainder,  rents,  issues  and  profits 
thereof ;  also,  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatsoever  of  the  said  party  of  the  first  part,  in  the 
above  described  property ;  to  have  and  to  hold,  unto  the  said 
R.  B.  Kyle  and  Sam.  Henry,  and  their  assigns  forever ;  in 
trust  nevertheless,  and  upon  the  uses  and  purposes  herein- 
after mentioned,  namely,  nrst,  to  take  charge  of  said  property, 
take,  collect  and  receive  the  rents,  issues  and  profits  thereof, 
and  out  of  the  proceeds  to  keep  the  said  premises  in  good 
order  and  repair,  and  to  pay  all  charges,  taxes  and  assess- 
ments that  may  be  imposed  thereon,  and  pay  the  residue  to 
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Augusta  E.  Perdue  during  her  life.  And  the  said  Augusta 
E.  Perdue  do  by  these  presents  hereby  stipulate,  and  it  is 
hereby  understood,  that  at  and  after  the  death  of  the  said 
Augusta  E.  Perdue,  the  property  aboye  mentioned  shall  re- 
yert  to  the  said  R  B.  Kyle  and  Sam.  Henry,  in  fee  simple^ 
and  in  equal  shares  ;  and  for  and  in  consideration  of  yalu- 
able  services  rendered  to  me  by  the  said  R.  B.  Kyle  and 
Sam.  Henry,  and  the  further  sum  of  one  dollar  to  me  m  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  I  do  here- 
by grant,  bargain,  sell  and  conyey  to  the  said  B.  B.  Kyle 
and  Sam.  Henry  all  my  property,  real,  personal  or  mixed, 
that  I  may  die  seized  or  possessed,  together  with  all  the  ten- 
ements, hereditaments,  and  appurtenances  thereto  belonging; 
to  haye  and  to  hold  to  the  said  E.  B.  Kyle  and  Sam.  Henry, 
in  equal  shares,  and  to  their  assigns  foreyer,  less  one-eighth 
of  an  acre  each  to  be  given  to  Ellen  Anderson  and  Bookie 
Whorton. .  And  the  said  R.  B.  Kyle  and  Sam.  Henry  are 
charged  with  the  duty  of,  and  are  hereby  fully  authorized 
to  lay  off  to  Ella  Anderson  one-eighth  of  an  acre  of  land,  in- 
cluding the  building  now  occupied  by  her,  and  one-eighth 
of  an  acre  of  land  to  Bookie  Whorton,  including  the  build- 
ing now  occupied  by  her,  and  to  execute  deeds  in  fee  simple 
to  each  of  them  for  said  land ;  and  I  hereby  revoke  all  other 
arrangements,  either  verbal  or  written,  as  to  the  disposition 
of  my  prpoerty.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  the  day  and  date  above  written.  Erasures 
on  the  19th  and  20th  lines  of  second  page  made  before  sign- 
ing." (Signed  by  Mrs.  Perdue,  under  seal,  attested  by  two 
subscribing  witnesses,  and  admitted  to  record  as  a  deed, 
December  7th,  1886,  on  proof  by  one  of  the  subscribing 
witnesses.) 

On  final  hearing  on  pleadings  and  proof,  the  chancellor 
dismissed  the  original  bill,  and  rendered  a  decree  for  Mrs. 
Perdue  under  her  cross-bill,  setting  aside  the  conveyance  to 
Kyle  and  Henry.  They  appeal  from  this  decree,  and  assign 
it  as  error. 

Wm.  H.  Denson,  for  appellants.     (No  briefs  on  file.) 

DoRTCH  &  Mabtin,  and  A.  E.  Goodhue,  contra. 

WALKER,  J. — The  original  bill  in  this  case  was  filed  for 
the  foreclosure  of  a  mortgage,  the  ownership  of  which  was 
claimed  by  the  appellants,  R.  B.  Kyle  and  Sam.  Henry, 
under  a  certain  instrument  alleged  by  them  to  have  been 
executed  by  Mrs,  Augusta  E,  Perdue  on  the  9th  day  of 
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August,  1886.  The  case  was  in  this  court  at  a  former  term, 
on  appeal  from  a  decree  sustaining  demurrers  to  the  bilL 
It  was  then  held  that,  so  far  as  the  title  to  the  mortgage 
and  the  right  to  sue  on  it  were  concerned,  the  instrument 
was  not  testamentary  in  character,  but  operated  as  a  deed. 
It  was  decided  that  the  demurrers  had  been  improperly 
sustained. — Kyle  v.  Perdue,  87  Ala.  423.  After  the  remand- 
ment  of  the  cause,  Mrs.  Perdue  interposed  an  answer  and 
cross-bill,  wherein  she  denied  the  rights  set  up  by  Kyle 
and  Henry  under  the  instrument  of  August  9,  1886,  and 
asked  that  it  be  cancelled,  on  the  grounds  (1)  that  her  signa- 
ture to  it  was  made  at  a  time  when  she  was  physically  and 
mentally  incapable  of  transacting  business  of  any  kind,  so 
that  in  signing  the  instrument  she  knew  nothing  of  its 
contents  or  of  its  import ;  and  (2)  that  in  the  alleged  exe- 
cution of  said  instrument  she  did  not  act  freely  and  under- 
standingly,  but  that  her  signature  to  the  same  was  procured 
by  the  fraud  and  undue  influence  of  Kyle  and  Henry  who 
had  long  been  her  confidential  friends  and  business  advi- 
sers and  as  such  had  great  influence  over  her  which  they 
abused  by  getting  her  to  convey  all  her  property  to  them  at 
a  time  when  she  was  prostrated  by  a  serious  illness  and 
whfen  she  did  not  understand  the  terms  or  effect  of  the  in- 
strument which  she  signed.  That  instrument  can  not  stand 
if  either  of  the  above  mentioned  grounds  of  attack  upon  it 
is  sustained  by  the  evidence. 

The  testimony  of  several  witnesses,  whose  credibility  does 
not  seem  to  be  affected  by  any  improper  bias,  tends  strongly 
to  show  that  on  the  9th  of  August,  1886,  Mrs.  Perdue  was 
in  no  condition,  mentally  or  physically,  to  attend  to  the 
disposition  of  her  property.  Two  colored  women  who  waited 
on  Mrs.  Perdue  during  her  sickness  describe  her  condition 
at  and  about  the  time  the  paper  was  signed  as  one  of  ex- 
treme illness.  It  appears  from  their  testimony  that  she 
was  physically  helpless,  was  out  of  her  head,  and  was  unable 
to  transact  any  business.  Mrs.  Hosmer,  who  was  a  near 
neighbor  of  Mrs.  Perdue  and  was  present  when  the  instru- 
ment in  auestion  was  signed,  describes  her  as  completely 
prostrated  mentally  and  physically  at  that  time,  and  says 
that  her  mind  was  not  then  strong  enough  to  enable  her  to 
know  and  understand  the  business  she  was  engaged  in.  Mr. 
Mower,  a  minister  of  the  Protestant  Episcopal  Church, 
states  that  he  had  known  Mrs.  Perdue  since  lo50,  and  was 
lor  many  years  a  friend  of  her  deceased  husband,  who  was 
a  minister  of  the  same  church.  He  testifies  that  as  minister 
he  called  to  see  Mrs.  Perdue  on  the  day  the  paper  was  signed, 
Vol.»5 
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and  that  at  that  time  her  mind  was  seriously  impaired,  and 
that  she  was  neither  mentally  nor  bodily  in  a  condition  to 
attend  to  any  business  relating  to  the  disposal  of  her  prop- 
erty. ]Mr.  Dortch,  an  attorney,  states  that  on  Sunday,  the 
8th  of  August,  1886,  he  was  asl^ed  hj  R.  B.  Kyle  to  go  to 
]SIr^.  Perdue's  residence,  Kyle  stating  that  Mrs.  Perdue 
wanted  to  dispose  of  her  property  and  wished  the  witness 
to  draw  the  papers.  Itfrs.  terdue  was  found  in*  a  condition 
of  such  prostration  that  the  business  was  posponed  until 
next  day.  On  the  next  morning  Mr.  Kyle  sigsAn  asked  the 
witness  to  go  to  Mrs.  Perdue's  residence.  The  witness 
refused  to  go,  at  the  same  time  telling  Mr.  Kyle  that  he  had 
determined  not  to  go  bacl^  there  as  it  was  his  judgment  and 
opinion  that  Mrs.  Perdue  was  unable  to  dispose  of  her  prop- 
erty, and  that  he  would  have  nothing  to  do  with  drawing  the 
papers.  There  was  other  evidence  to  support  the  allegation 
that  Mrs.  Pedue  was  at  that  time  physically  and  mentally 
unfit  to  attempt  the  transaction  of  business.  On  the  other 
hand,  the  witnesses  introduced  by  the  defendants  to  the 
cross-bill,  including  the  physician  who  regularly  attended 
upon  Mrs.  Perdue  during  her  sickness,  stated  that  she  was 
competent  to  transact  business  and  that  she  was  able  to 
understand  the  instrument  when  she  signed  it  We  are 
thus  confronted  with  irreconcilable  conflicte  in  the  testimony 
upon  the  issue  as  to  Mrs.  Perdue's  mental  competency  at 
ihskt  time. 

In  considering  the  evidence  bearing  upon  the  charge  that 
Mrs.  Perdue,  in  signing  the  instrument,  was  unduly  influ- 
enced by  Kyle  and  Henry  who  abused  the  confidence  which 
she  reposed  in  them  as  her  trusted  friends  and  business 
advisers,  it  is  material  to  ascertain  at  the  outset  the  truth 
as  to  the  relations  existing  between  the  parties.  Kyle  and 
Henry  admit  that  they  were  on  terms  of  intimate  friendship 
with  Mrs.  Perdue,  but  deny  that  they  occupied  toward  her 
any  relation  of  special  trust  or  confidence.  From  their  own 
account  of  this  matter  the  following  state  of  facts  is  dis- 
closed :  Kyle  and  Henry  were  men  of  wealth  actively  en- 
gaged in  business  pursuits.  For  many  years  prior  to  his 
death  they  were  intimate  personal  friends  of  Dr.  Perdue 
who  was  a  clergyman  and  a  school-teacher.  He  frequently 
advised  with  them  as  to  his  business  affairs.  His  means 
were  invested  in  a  residence  in  Gadsden,  in  railroad  stocks 
and  bonds,  and  in  notes  and  mortgages.  He  had  no  chil- 
dren, and  bequeathed  all  his  property  to  his  wife.  A  few 
weeks  before  his  death  he  told  Mr,  !9!enry  that  he  wanted 
him  to  look  after  and  care  for  his  wife.    Tnis  conversation 
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Henry  repeated  to  Mrs,  Perdue  after  her  husband's  death. 
After  she  became  ^  widow  both  Henry  and  Kyle  frequently 
advised  her  in  regard  to  her  business  affairs.  She  had  such 
confidence  in  them  that  she  requested  them  to  use  money 
she  had  on  hand  an<^  pay  her  interest  on  it,  as  she  preferred 
that  disposition  of  it  to  any  other  investment  To  satisfy 
her  each  of  them  accepted  some  of  her  money  in  this  way, 
giving  their.notes  and  paying  the  interest  as  accrued.  The 
box  containing  her  valuables  was  kept  in  Mr.  Henrv's  vault. 
He  attended  to  getting  the  securities  which  her  husoand  had 
left  her  transferred  to  her  name  and  looked  after  collections 
for  her.  She  was  an  old  woman,  and  ifc  is  plain  that  she 
regarded  Kyle  and  Henry  as  her  trusted  friends,  and  that 
she  was  in  tne  habit  of  applying  to  them  for  advice  in  all 
business  matters  or  troubles,  and  that  they  advised  and 
assisted  her  whenever  the  occasion  to  do  so  was  afforded. 
She  had  been  quite  ill  for  several  weeks  when,  on  August 
8th,  1885,  Mr,  Kyle  called  to  see  her  in  response  to  a  mes- 
sage to  the  effect  that  she  wished  to  see  him  on  business. 
When  he  entered  her  room  she  said  that  she  wanted  to  see 
him  about  her  business.  In  the  course  of  the  conversation 
she  said  that  she  was  very  sick  and  wanted  to  arrange  her 
business  before  shei  got  worse.  She  did  not  on  that  occasion 
state  what  disposition  she  wished  to  make  of  her  property, 
but  requested  Mr.  Kyle  to  bring  Mr.  Dortch  to  draw  the 
papers.  Kyle  returned  with  Mr.  Dortch  during  the  after- 
noon of  that  day.  At  that  time  Mrs.  Perdue  was  greatly- 
prostrated  and  stated  that  she  was  unable  to  attend  to  the 
business,  ^hp  requested  Mr.  Kyle  to  bring  Mr.  Henry  with 
him  when  he  came  again.  H^enry  states  that  on  the  morning 
of  August  9,  Kyle  said  to  him  that  Mrs.  Purdue  wished 
them  to  come  to  her  house,  that  she  wanted  to  make  some 
disposition  of  her  property.  They  accordingly  went  to  her 
house  that  morning.  Mr.  Dortch  having  refused  to  go  with 
them  they  decided  to  take  another  attorney.  The  attorney 
who  accompanied  them  had  never  spoken  to  Mrs.  Perdue 
before  that  day.  When  her  attention  was  called  to  his  pres- 
ence and  he  spoke  to  her  she  asked  him  if  he  was  a  lawyer. 
Both  Kyle  ana  Henry  say  that  when  they  went  to  Mrs.  !rer^ 
due's  residence  that  morning  they  did  not  know  what  dis- 
positiqn  she  proposed  to  make  of  her  property.  From  their 
Qwn  version  of  the  circumstances  attenaing  their  visit  it  is 
plain  that  they  understood  that  Mrs.  Perdue  wished  to  make 
some  disposition  of  her  property  and  that  she  desired  them 
to.  be  present  to  see  that  the  business  was  properly  attended 
to.  Mr.  Henry  says  that  when  the  instrument  which  she 
Vol.  95. 
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Bimied  was  read  over  to  her  she  asked  him  if  it  was  right. 
She  sought  and  relied  npon  his  advice  as  she  had  often  done 
before.  In  considering  the  transaction  then  had  between 
Mrs.  Perdue  on  the  one  haoid  and  Kyle  and  Henry  on  the 
other,  due  regard  should  be  had  to  their  attitude  towards 
her  as  shown  by  their  previous  relations  with  her  and  by 
the  circumstances  which  led  to  their  presence  in  her  house 
on  that  occasion. 

There  are  well  established  rules  to  be  applied  in  passing 
upon  transactions  between  persons  whose  relations  are  such 
as  to  suggest  that  in  dealings  between  them  confidence  is 
reposed  and  accepted  to  sucn  an  extent  that  one  of  them  is 
suDJect  to  the  innuence  or  ascendency  of  the  other.  When 
such  a  relationship  is  shown  to  exist  if  the  one  who  was  in 
a  position  to  exert  the  influence  claims  the  benefit  of  a  con- 
tract with  the  person  bestowing  the  confidence,  the  burden 
is  cast  uj)on  the  former  to  show  affirmatively  that  the  influ- 
ence of  his  position  was  not  unduly  exerted,  that  the  utmost 
good  faith  was  exercised,  and  that  all  was  fai*,  open,  vol- 
untary and  well  understood.  This  rule  as  to  the  burden  of 
proof  is  of  familiar  application  to  contracts  by  which  bene- 
fits are  conferred  by  a  cestui  qiie  trust  upon  his  trustee,  by  a 
ward  upon  his  guardian,  by  a  child  upon  his  parent,  by  a 
client  upon  his  attorney,  by  a  patient  upon  his  physician,  or 
by  any  one  upon  his  priest  or  spiritual  adviser. — Noble  v. 
MoseSf  81  Ala.  530 ;  Dickinson  v,  Bradford,  59  Ala.  581 ; 
Malone  v.  Kelly,  54  Ala.  532  ;  Boney  v,  HoUingsworihj  23  Ala. 
690;  Johnson  V.  Johnson,  5  Ala.  94 ;  Marx  v,  Mc  Glynn,  88  N.  Y. 
357 ;  Huguenin  v.  Baseley,  2  Leading  Cas.  in  Eq.,  (W.  &  T.) 
1156.  The  relations  here  mentioned  are  but  instances  in 
whish  the  principle  is  applicable.  It  is  not  essential  that 
any  form^  or  technical  relationship  of  a  fiduciary  character 
has  been  established  between  the  parties.  It  suffices  that 
they  stand  in  such  a  relation  to  each  other  that,  while  it 
continues,  confidence  is  justifiably  reposed  by  one,  and  the 
influence  which  naturally  grows  out  of  that  confidence  is 
possessed  by  the  other.  When  the  parties  are  merely 
friends  of  each  other  and  deal  upon  terms  of  equality,  the 
burden  of  showing  the  invalidity  of  any  transaction  between 
them  is  upon  the  one  who  assails  it.  But  where  their  situ- 
ation is  such  that  as  a  matter  of  fact  confidence  is  reposed 
on  one.  side  and  there  is  superiority  on  the  other  side  result- 
ing from  the  influence  acquired  by  the  acceptance  of  the 
confidence  bestowed,  there  is  a  presumption  of  undue  influ- 
ence to  be  rebutted  by  the  superior  party.  Transac- 
tions between  such  persons  may  be  entirely  valid,  but  the 
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one  who  is  in  a  position  to  influence  the  other  mast  show 
that  the  duty  which  he  assumed  by  the  acceptance  of  the 
confidence  has  been  fully  performed. —  Voltz  v.  VoUz,  75  Ala. 
555 ;  Shipman  v.  Furniss,  69  Ala.  555 ;  WaddeU  v,  Lanier^ 
62  Ala.  347 ;  Fergmon  v.  Loioery,  54  Ala.  510 ;  Coioee  v.  Cor- 
nell,  75  N.  Y.  99 ;  BiUage  v.  Southee,  9  Hare,  534 ;  Tate  v. 
Williamson,  L.  R.  2  Ch.  55 ;  Kerr  on  Fraud  and  Mistake, 
(Bump's  Ed.)  183 ;  2  Pomeroy's  Eq.  Juris.,  §§  956,  963 ; 
8  Amer.  &  Eng.  Ency.  of  Law,  647-654. 

In  the  present  case  it  appears  from  the  testimony  of  the 
beneficiaries  in  the  instrument  which  is  assailed  that  the 
grantor  therein  had  long  been  in  the  habit  of  seeking  and 
relying  upon  their  advice  and  assistance  in  reference  to  her 
business  affiairs;  that  the  circumstances  leading  to  their 
visit  to  her  on  the  occasion  when  the  instrument  was  signed 
were  such  as  to  make  it  plain  that  she  looked  to  them  to 
see  that  the  disposition  of  her  property  which  she  desired 
was  properly  made ;  and  that  by  the  arrangement  which 
she  then  suggested  and  to  which  they  fully  assented  they 
formally  assumed  the  position  of  trustees  of  all  her  prop- 
erty with  powers  implying  her  unlimited  confidence  in  their 
fidelity  to  ner  interests.  It  does  not  often  happen  that  any 
of  the  familiar  relations  of  a  fiduciary  character  between 
adults  beget  in  fact  more  of  trust  and  confidence  than  the 
statements  of  Messrs.  Kyle  and  Henry  show  that  they  were 
the  recipients  of  on  the  occasion  in  question.  We  are  sat- 
isfied that  it  is  incumbent  upon  them  to  show  that  Mrs. 
Perdue  signed  the  instrument  voluntarily,  deliberately  and 
advisedly,  with  full  knowledge  of  its  nature  and  eflFect ; 
that  there  was  an  absence  of  all  undue  influence,  advantage, 
or  imposition ;  and  that  they  did  not  in  any  way  mislead 
her  as  to  the  meaning  or  operation  of  the  paper  prepared 
for  her  signature. — Baikum  v.  Breare,  48  Ala.  75 ;  Jackson 
V,  Harris,  66  Ala.  565 ;  Haydock  v.  Haydock,  34  N.  J.  Eq. 
570 ;  OiUespie  v.  Holland,  48  Am.  E.  i  ;  Baker  v.  Monk, 
4  DeG.,  J.  &  S.  388,  and  authorities  cited  supra. 

Mr.  Kyle  states  that  Mrs.  Perdue  said  to  Mr.  Henry : 
"I  wanted  to  see  you  and  Col.  Kyle  about  the  disposal  of 
my  property.  They  want  me  to  give  it  to  the  church,  but 
I  do  not  want  to  do  it.  I  know  what  I  want  to  do  with  it. 
I  want  you  and  Col.  Kyle  to  take  charge  of  all  my  property 
and  take  care  of  me  while  I  live,  and  when  I  die  1  want  you 
to  pay  all  my  debts,  if  any,  and  put  a  tomb-stone  like  the 
one  over  my  dear  husband's  grave  over  my  grave,  and  then 
I  want  the  balance  of  my  proper^  divided  equally  between 
you  and  Col.  Kyle,  reserving  to  Bookie  and  Zeebie  the  lots 
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set  apart  to  them.  Can  I  do  it  ?  Col.  Henry  replied  very 
promptly,  *Tou  certainly  can,  madam,  if  you  desire  to  do 
it'  "  flenry  says :  "When  I  went  into  ner  room  I  went 
up  to  her  bed.  I  asked  her  how  she  felt.  After  answering 
me  she  told  me  that  she  had  sent  for  Mr.  Kyle  and  me,  that 
she  wanted  to  give  him  and  me  everything  she  had  in  trust. 
That  we  were  to  look  after  her  business  and  attend  to  her 
busijiaaB.  I  wont  be  certain  what  other  words  she  used. 
Shie  said  that  she  wanted  to  give  it  to  me  and  Kyle  square 
out,  the  property  to  be  held  by  us  during  her  life  in  trust 
for  her  support.  This  is  all  that  I  recollect  now  that  she 
said  before  the  paper  was  written.'*  As  to  what  occurred 
when  the  paper  was  signed,  he  says  :  "Capt.  Cunningham 
read  oyer  the  paper  to  her.  She  remarked  that  she  wanted 
to  give  Kyle  and  me  the  property  in  trust.  She  seemed 
not  to  have  grasped  the  idea  of  its  being  given  in  trust  in 
the  paper.  It  was  then  re-read  to  her.  She  then  asked  me 
if  that  was  right,  and  I  told  her  if  what  she  told  me  just 
before  the  paper  was  written  was  right,  it  was.  She  then 
took  pen  in  hand  ^s  above  stated ;"  and  also,  in  reply  to  an 
inquiry  as  to  what  explanation  was  made  by  Cunningham  : 
"The  explanation  given  by  him  was  that  she  gave  her  prop- 
erty to  Kyle  and  Henry,  but  that  they  were  to  have  it  for 
her  support."  Henry  called  to  see  l4rs.  Perdue  after  her 
recovery  and  she  then  asked  him  as  to  the  contents  of  the 
instrument  which  she  had  signed  during  her  illness.  He 
testifies :  "I  told  her  that  in  the  paper  she  had  given 
everything  she  had  to  Kyle  and  me.  That  we  were  to  look 
after  her  and  support  her  and  have  the  property  in  trust 
for  that  purpose,  and  that  in  the  paper  she  authorized  us  to 
make  a  deed  each  to  Bookie  and  Zeebie  of  an  eighth  of  an 
acre  each  with  the  houses  where  they  lived.  She  asked  me 
then  if  the  interest  on  her  papers  would  not  support  her,  or 
if  she  was  to  get  sick  again,  how  was  she  to  be  provided  for? 
I  told  her  that  it  was  Kyle's  and  my  duty  under  the  deed  to 
take  care  of  her  and  support  her."  It  is  plain  from  the 
testimony  of  both  Kyle  and  Henry  that  tney  understood 
that,  by  accepting  the  benefit  of  the  instrument,  they  became 
bound  to  provide  for  the  support  of  Mrs.  Perdue  during 
her  life,  without  regard  to  the  suflSciency  of  the  income  to 
be  received  by  them  from  her  property.  They  are  careful 
to  state  that  the  money  and  supplies  wnich  they  have  fur- 
nished her  were  from  their  own  means  and  were  not  derived 
from  the  trust  estate. 

The  instrument  which  was  signed  by  Mrs.  Perdue  does 
not  provide  for  such  a  disposition  of  her  property  as  the 
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statements  of  Kyle  and  Henry  show  was  proposed  and  was 
understood  to  be  eflfected.  There  is  nothing  in  the  instru- 
ment to  impose  upon  the  grantees  any  duty  to  care  for  or 
support  the  grantor  durinfj  her  life ;  they  are  only  required 
to  pay  her  so  much  of  the  income  from  the  property  as  may 
be  left  after  deducting  all  expenses  for  repairs  and  for  all 
charges,  taxes  and  assessments.  No  .provision  is  made  for 
the  payment  of  the  grantor's  debts,  or  for  the  erection  of  a 
tomo-stone  over  her  grave.  The  trust  for  her  support  dur- 
ing her  life  does  not  extend  to  the  property  conveyed  but 
only  to  the  income  therefrom.  Yet  the  trustees  do  not  in- 
timate that  they  understood  that  her  claim  upon  the  trust 
estate  for  a  support  was  to  be  limited  to  the  income.  That, 
however,  is  the  extent  of  the  provision  in  her  favor.  The 
effect  of  the  instrument  which  was  prepared  and  signed  is 
that  Mrs.  Perdue  strips  herself  of  all  beneficial  interest  in 
her  property  except  as  to  the  net  income  therefrom  during 
her  life,  and  that  the  grantees  do  not  undertake  to  contrib- 
ute one  cent  to  her  support  either  from  their  own  means  or 
from  the  corpus  of  the  trust  estate.  If  Mrs.  Perdue  signed 
the  instrument  on  Henry's  assurance  that  it  was  right  and 
that  it  conformed  to  her  directions,  it  is  plain  that  she  acted 
under  an  entire  misapprehension  of  its  real  meaning  and 
effect  A  comparison  of  the  contents  of  the  instrument 
with  the  statements  by  Kyle  and  Henry  as  to  what  was  pro- 
posed and  understood  leads  inevitably  to  the  conclusion 
that  in  signing  the  instrument  Mrs.  Perdue  did  not  under- 
stand its  contents.  Henry's  own  statement  shows  that  he 
misled  her,  whether  he  intended  to  do  so  or  not  The  gran- 
tees acquired  greater  benefits  than  were  intended  to  be  con- 
ferred, and  they  did  not  assume  the  obligations  to  which 
they  consented.  The  disposition  of  property  which  Messrs. 
Kyle  and  Henry  sayMrs.  rerdue  expressed  a  desire  to  make 
was  not  effected  by  the  instrument  which  she  signed  after 
being  assured  by  Henry  that  the  paper  conformed  to  her 
directions.  If  that  instrument  is  allowed  to  stand  the 
grantees  thereby  acquire  all  of  the  ^antor's  property  of 
every  description  without  becoming  liable  to  secure  to  her 
the  substantial  advantages  which  were  contemplated  to  be 
provided  for  in  her  favor  by  the  arrangement  which  was 
proposed.  The  testimony  of  the  grantees  themselves  shows 
that  the  grantor  never  intended  to  make  such  a  disposition 
of  her  property  to  is  embodied  in  the  instrument  which  she 
signed.  In  view  of  the  relations  of  trust  and  confidence 
existing  between  the  parties,  and  of  the  evident  reliance  by 
the  mrantor  on  the  false  assurances  of  one  of  the  grantees, 


Digitized  by 


Google 


1891.]  OF  ATiAT^AMA  589 

[Thornton  v.  Tison.] 

an  instmment,  the  provisions  of  which  fall  so  far  short  of* 
the  grantor's  understanding  of  its  operation  in  her  favor 
can  not  prevail  against  her  impeachment  of  it  The  result 
is  that,  accepting  the  version  of  the  transaction  as  detailed 
by  the  parties  who  assert  its  validity,  it  must  upon  their 
own  statements  be  pronounced  invalid.  It  is,  therefore, 
unnecessary  to  pass  upon  the  conflicts  in  the  testimony 
upon  the  issue  as  to  Mrs.  Perdue's  mental  competency  at 
the  time  she  signed  the  instrument. 

It  is  urged  that  i3y  accepting  money  and  supplies  from 
Kyle  and  Henry  Mrs.  Perdue  ratified  the  invalid  instrument 
It  is  plain  that  she  had  no  intention  to  ratify  it  She  was 
asserting  its  invalidity  in  the  courts.  Her  adversaries,  by 
the  active  assertion,  of  their  claim,  had  succeeded  in  cutting 
her  oflf  from  the  enjoyment  of  the  income  from  her  property. 
She  received  their  contributions  toward  her  support  during 
the  pendency  of  this  suit,  and  while  she  was  under  the 
stress  of  want,  caused  by  the  withdrawal  of  her  accustomed 
means  of  livelihood.  On  one  of  the  receipts  which  was 
presented  for  her  signature  she  wrote,  "I  take  this  money 
because  I  am  starving."  Beceipts  given  in  such  circum- 
stanced are  entitled  to  no  weight  as  evidence  of  a  free  consent 
to  confirm  the  voidable  transaction.  The  evidence  by  no 
means  shows  that  the  alleged  acts  of  ratification  were  free, 
voluntary  and  well  understood. —  Voltz  v.  VoUz,  75  Ala.  567;  ^, 
Thompson  v,  Lee,  31  Ala.  li92 ;  Butler  v.  Haskell,  4  Dessau. 
(S.  C.)  651 ;  2  Pom.  Eq.  Jur.,  §  964 

We  discover  no  error  of  injury  to  the  appellants  in  the 
decree  of  the  Chancery  Court. 

Affirmed. 


Thornton  v.  Tison. 

Bill  in  Equity  by  Judgment  Creditors,  to  set  aside  Conveyances 
as  Voluntary  and  Fraudulent. 

1.  Ptiv^its  to  unit  for  diafrihution  and  f^ettlement  of  trust  fvnd;  decrees  in 
favor  of  permnx  no}  parties  of  record . — Any  number  of  the  beneficiaries 
of  a  trust  fund  may  maintain  a  suit  to  bring  the  trustee  to  a  settle- 
ment, without  joining  the  others ;  and  any  judgment  creditor  may 
file  a  bill  to  set  aside  a  fraudulent  conveyance  executed  by  his 
debtor, without  joining  other  creditors  as  complainants  with  him; 
and  the  court  may,  in  either  case,  render  decrees  in  favor  of  persons 
who  are  not  named  as  complainants  in  the  bill. 
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2.  Jurisdiction  of  Federal  courts ,  as  affected  by  amount  in  cantroverty 
and  residence  of  par  lies.  ^W  hen  a  bill  is  filed  in  the  Circuit  Court  of 
the  United  States,  to  compel  a  settlement  and  distribution  of  a  de- 
cedent's estate,  the  value  of  the  estate'is  the  amount  in  controversy, 
and  a  decree  may  be  rendered  in  favor  of  each  distributee  for  his 
share,  though  less  than  i^dOO;  and  if  some  of  the  complainants  are 
non-residents,  itis  immaterial  that  other  distributees  are  not. 

Appeal  from  the  ChanceryCQurt  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  12th  July,  1890,  by 
Mrs.  Elizabeth  Tison  and  Mrs.  Martha  L.  Agee,  distributees 
of  the  estate  of  John  Shackelford,  deceased,  on  behalf  of 
themselves  and  other  distributees  of  said  Shackelford's 
estate,  and  as  judgment  creditors  of  R.  H.  Abercrombie, 
the  admistrator  of  said  estate,  and  of  E.  J.  Thornton,  the 
surety  on  his  administration  bond ;  against  said  B.  J.  Thorn- 
ton, R  L.  Thornton,  and  Annie  T.  Hudman,  who  was  a 
daughter  of  said  B.  J.  Thornton.  The  complainants  claimed 
to  be  judgment  creditors  of  said  B.  J.  Thornton,  under  and 
by  virtue  of  a  decree  rendered  by  the  Circuit  Court  of  the 
United  States  at  Birmingham,  under  a  bill  filed  by  some 
of  the  distributees  against  the  administrator  and  Thornton 
as  his  surety,  to  compel  a  settlement  and  distribution  of  the 
estate;  and  they  sought  to  avoid  and  set  aside  two  convey- 
ances executed  by  said  B.  J.  Thornton  to  said  B.  L.  Thorn- 
ton and  Ajinie  T.  Hudman.  The  deed  to  Annie  Hudman 
was  dated  April  24th,  1888,  and  was  executed  pending  the 
chancery  suit  in  the  Federal  court ;  and  the  consideration 
expressed  being  love  and  affection,  the  complainants  sought 
to  set  it  aside  as  fraudulent  in  law.  The  conveyance  to 
B.  L.  Thornton  was  dated  April  10th,  1887,  pending  said 
chancery  suit,  and  recited  a  valuable  consideration ;  and 
the  complainants  assailed  it  on  the  ground  that  the  consid- 
eration was  entirely  fictitious,  or  was  greatly  exaggerated, 
and  that  it  was  executed  with  the  intent  to  hinder,  delay, 
and  defraud  creditors.  The  bill,  as  amended,  alleged  that 
the  chancery  suit  in  which  the  decrees  were  rendered  was 
instituted  by  ''said  Martha  L.  A^ee  and  others  of  the  dis- 
tributees and  heirs  at  law,  of  said  John  Shackelford,  who 
were  citizens  and  residents  of  California  and  Arkansas;'' 
and  the  transcript  of  the  record  of  the  decree,  which  was 
made  an  exhibit  to  the  bill,  showed  that  the  amount  in  the 
hands  of  the  administrator  to  be  distributed,  or  for  which 
he  was.  liable,  was  ascertained  to  be  $17,234.78,  and  a  de- 
cree was  rendered  in  favor  of  each  distributee  for  his  pro- 
{)ortionate  share,  the  decree  in  favor  of  Mrs.  Tison  being 
or  $1,541.87,  and  that  in  favor  of  Mrs.  Agee  $68.18. 

Vol.  95 
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The  defendants  demurred  to  the  bill,  jointly  and  sever- 
ally, (1)  because  it  showed  that  all  the  distributees  were 
not  made  parties  to  said  chancery  suit;  (2)  because  decrees 
were  rendered  in  favor  of  persons  who  were  not  parties 
to  the  suit;  (3)  because  tne  decrees  in  favor  of  Mrs. 
Agee  and  others  were  for  a  less  sum  than  the  court 
h^  jurisdiction  of ;  and  (4)  because  Mrs.  Tison  and  others 
were  shown  to  be  residents  of  the  State  of  Alabama.  The 
chancellor  ovverruled  the  demurrer,  and  his  decretal  order 
is  assigned  as  error. 

Walker,  Hewitt  &  Porter,  and  M.  J.  Gregg,  for  appel- 
lants, cited  Thompson  v.  Whitman,  18  Wall.  457 ;  Wise  v. 
Turnpike  Co.,  7  Cranch,  276 ;  U.  S.  Revised  Statutes,  §  629 ; 
Turner  v.  Bank,  4  Dall.  8  ;  O^'ay  v,  Larrainore,  2  Abb.  TJ.  S. 
540 ;  Ford  v.  Babcock,  1  Denio,  158  ;  6  Cowen,  221;  14  Wall. 
253 ;  Foster's  Fed.  Practice,  104,  §  60. 

Alex.  T.  London,  contra,  cited  Freeman  on  Judgments, 
§  124;  Black  on  Judgments,  §  285,  notes;  12  Amer.  &  Eng. 
Encyc.  Law,  272-75  ;  Payne  v.  Hook,  7  Wall.  425 ;  Handley 
V.  Stultz,  137  U.  S.  366;  l29  U.  S.  206 ;  138  U.  S.  1. 

STONE,  0.  J.— It  has  been  long  and  well  settled  that  a 
part,  less  than  the  whole,  of  the  beneficiaries  in  a  trust 
fund,  may  maintain  a  bill  to  bring  the  trustee  to  a  settle- 
ment And  the  same  rule  prevails  when  creditors  have  the 
right  to  proceed  in  equity  to  subject  to  their  demands 
effects  of  their  debtor  held  by  an  equitable  title,  or  fraudu- 
lently attempted  to  be  placed  beyond  the  reach  of  his  debts. 
In  such  cases,  it  is  not  necessarv  that  all  the  beneficiaries 
or  creditors  shall  be  made  complainants.  A  part  may  pro- 
ceed to  coerce  a  settlement  of  the  trust,  or  the  utilization 
of  the  fund  or  effects  in  the  liquidation  of  his  or  their 
demands  ;  and  in  the  one  case  must,  while  in  the  other  he 
or  they  may,  so  frame  the  bill  and  proceedings  as  that  the 
entire  litigation  and  the  entire  administration  may  be  had  and 
accomplisned  in  one  suit.  This,  because  in  the  settlement 
of  a  trust,  in  which  there  are  many  beneficiaries,  the  court 
will  not,  as  a  rule,  administer  partial  relief,  but  will  take 
the  entire  account  and  distribute  the  entire  fund.  For  this 
purpose  the  suit,  in  legal  effect,  is  instituted.  It  results 
that,  in  many  cases,  decrees  for  their  respective  distributive 
shares  are  rendered  in  favor  of  many  persons  who  are  not 
named  as  complainants  in  the  bill.  And  the  same  thing 
frequently  occurs  in  what  are  known  as    creditors'   bills. 
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Brovm  v.  Bates,  10  Ala.  432;  3  Brick.  Dig.,  340,  §  136; 
Bank  of  St  Mary's  v.  St  John,  25  Ala.  566;  Sto.  Eq.  PL, 
§§  97,  99,  100,  104, 105 ;  Lehman  v.  Meyer,  67  Ala.  396;  Payne 
v:  Hook,  7  Wall.  425. 

When  a  suit  is  instituted,  and  rightly  instituted,  in  either 
of  the  categories  stated  above,  there  can  be  no  question 
that  any  decree  rendered  within  the  purview  of  the  bill, 
although  in  favor  of  a  person  not  named  as  a  party  complain- 
ant, is  a  binding  personal  judgment  in  the  particular  case. 
And  we  do  not  hesitate  to  hold  that,  in  the  suit  in  the 
Circuit  Court  of  the  United  States,  every  individual  decree 
rendered,  irrespective  of  its  amount,  and  irrespective  of  the 
fact  that  the  person  in  whose  favor  it  was  rendered  was  or 
was  not  a  party  complainant  in  that  suit,  has  all  the  elements 
of  a  personal  judgment  against  the  defendants  in  that 
cause. — Johnson  v.  Waters,  111  U.  S.  640. 

In  the  said  suit  of  Agee  et  al,  v.  Abercromhte,  adm'r  et  oL, 
in  the  U.  S.  Circuit  Court,  the  sum  ascertained  to  be  in  the 
hands  of  the  administrator  cfe  bonis  non  for  distribution  was 
in  excess  of  seventeen  thousand  dollars.  That  was  the 
amount  in  controversy  in  that  suit,  and  not  the  separate 
sums  decreed  to  the  several  distributees.  That  litigation 
was  a  single  suit,  not  a  multiplicity  of  suits  between  the 
several  next  of  kin  and  the  administrator  de  bonis  non. 
Handley  v.  Stutz,  137  U.  S.  366. 

Affirmed. 


Uilliams  v.  Costello. 

Action  for  Breach  of  Gardrojct. 

1.  Cheek  or  order  of  third  person  as  payment. — Where  plaintiff,  desir- 
ing to  purchase  an  overcoat,  procured  an  order  for  one  from  a  third 
person,  and  presented  it  to  the  tailor  to  whom  it  was  addressed,  who 
thereupon  took  it,  and  promised  to  make  the  overcoat;  but,  the 
drawer  of  the  order  having  failed  in  business  before  the  coat  was 
finished,  refused  to  deliver  it  without  payment ;  held,  that  the  plain- 
tiff could  not  recover  for  a  breach  of  contract,  unless  the  evidence 
showed  that  the  order  was  accepted  as  payment  for  the  debt. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  James  B.  Head, 

Vol.  96. 
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B.  M.  Allen,  for  appellant. 

Mabtin  &  McEachin,  contra. 

COLEMAN,  J. — The  case  was  tried  by  the  court  without 
the  intervention  of  a  jury,  and  the  court  rendered  judgment 
for  the  defendant. 

It  appears  from  the  evidence  that  plaintiflf  was  indebted 
to  the  Western  Union  Telegraph  Company  in  the  sum  of 
thirty  dollars,  and  that  the  Age  Publishing  Company  was 
indebted  to  him  in  a  similar  amount.  On  October  31, 1888, 
the  Age  Company,  by  its  agent,  gave  an  order  upon  the  de- 
fendant "to  make  an  overcoat  for  Ed.  E.  Williams  [plaintiff], 
not  to  exceed  thirty  dollars,  on  Age  account"  The  price 
agreed  upon  for  the  coat  was  $32.50.  The  coat  was  made, 
but  defendant  refused  to  deliver  it  to  plaintiff  without  the 
payment  of  the  purchase  wice.  The  plaintiff  insisted  that 
the  defendant  accepted  tne  order  of  tne  A^e  Company  for 
thirty  dollars  as  so  much  cash,  and  in  absolute  payment  to 
that  extent  for  the  coat  The  defendant  controverted  thia 
statement,  and  insisted  that  the  order  was  not  taken  as  an 
absolute  payment  »ro  tanto  for  the  coat 

Parties  sui  juris  can  make  such  contracts  as  they  see 
proper,  provided  they  do  not  contravene  some  statute  or 
public  policy.  Prima  facie  a  debt  is  payable  only  in  money, 
but  by  agreement  a  debt  may  be  made  payable  in  any  kind 
of  property  of  value.  The  burden  to  prove  that  the  creditor 
agreed  to  accept  anything  other  than  money,  rests  upon  the 
debtor.  The  mere  acceptance  by  the  creditor  from  his 
debtor  of  a  check  on  a  oank,  or  the  obligation  of  a  third 
person,  without  more^  will  not  be  regarded  as  other  than  a 
conditional  payment.  It  requires  proof  to  the  effect  that 
the  parties  understood  and  agreed  that  the  check  or  prop- 
erty should  be  received  as  a  pajrment,  and  that  it  was  so 
accepted,  before  it  will  b«3  considered  that  the  check  or 
property  was  received  in  absolute  payment  of  the  debt 
Born  V.  First  Nat,  Bank,  123  Ind.  78;  18  Amer.  St  Bep.  312; 
Hdines  v.  Briggs,  131  Penn.  St  233;  17  Amer.  St  Rep.  804; 
Bank  v.  Buchanan,  10  St.  Rep.  617;  Caldwell  v,  HaU,  49  Ark. 
508;  4  Amer.  St  Rep.  64;  Lowery  v.  MurreU,  2  Porter,  280; 
Carriere  v.  Ticknor,  26  Ala.  575 ;  Lee  v.  Fontaine,  10  Ala.  755 ; 
Pearson  v.  Thornason,  15  Ala.  700. 

Again,  Williams,  the  plaintiff,  can  have  no  greater  interest 
in  the  overcoat,  or  claim  against  the  defendant,  than  the  Age 
Publishing  Company  would  have,  if,  instead  of  directing  the 
overcoat  to  be  made  for  Williams,  the  order  had  directed 
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the  overcoat  to  be  made  for  the  Age  Publishing  Coippany. 
Such  an  order,  and  its  acceptance,  does  not  import  that  the 
coat,  when  completed,  is  to  be  delivered  without  payment. 
The  legal  effect  of  the  order  is,  that  the  Age  Publishing 
Company  will  be  responsible  for  the  payment  in  money ; 
and  the  legal  obligation  to  pay  is  not  varied,  bcause  the 
order  specified  that  the  coat  was  to  be  made  for  a  third  per- 
son, on  account  of  the  Age  Publishing  Company.  Both 
contemplate  a  payment  in  money,  and  under  eitner  view  the 
defendant  was  entitled  to  retain  the  coat  until  he  was  paid. 
We  think  the  presumption  of  law,  and  the  weight  oi  the 
evidence,  are  in  favor  of  the  defendant;  and  we  agree  with 
the  conclusion  of  the  trial  court,  that  the  plaintiff  was  not 
entitled  to  recover. 
Affixmed. 


Lady  Ensley  Furnace  Co.  v.  Rogan 

&^  Co. 

Oamiahment  in  aid  of  Pending  Action. 

1.  Tndehtedneaa  accruing  between  service  of  garnishment  and  answer. 
A  garnishee  is  required  to  answer  as  to  his  indebtedness,  not  only  at 
the  service  of  the  garnishment,  and  at  the  time  of  making  his  answer, 
but  also  during  tne  intervening  period  (Code,  §  2946),  even  though 
the  writ  or  citation  does  not  so  state ;  and  being  required  to  make 
further  oral  answer,  this  liability  continues  until  final  judgment 
against  him  or  discharging  him. 

2.  Claim  of  exemption  by  debtor  to  indebtedness  admitted  by  garnishee 
under  continuing  contract. — When  a  garnishee  admits  an  indebtedness 
under  a  continuing  contract  of  employment,  which  either  party  has  a 
right  to  terminate  without  notice  at  the  end  of  any  month,  and  a 
claim  of  exemption  is  thereupon  interposed  by  the  debtor,  the  claim 
extends  only  to  the  indebtedness  then  existing ;  and  an  oral  answer 
being  required,  if  the  garnishee  then  admits  a  further  indebtedness 
under  the  contract,  as  modified  from  time  to  time,  and  a  new  claim  of 
exemption  is  then  interposed,  this  claim  can  not  retroact  on  payments 
made  during  the  intermediate  period. 

Appeal  from  the  Circuit  Court  of  Colbert 

Tried  before  the  Hon.  H.  C.  Speake. 

On  the  13th  June,  1889,  Bogan  &  Co.  commenced  an 
action  by  summons  and  complaint  against  Jarius  Collins, 
and  sued  out  a  garnishment  in  aid  of  the  action  against  the 
Lady  Ensley  Furnace  Company,  a  private  corporation,  as  the 
debtor   of    said   Collins.      The  garnishment  required  the 
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garnishee  to  answer  "what  they  are  indebted  to  said  de- 
fendant at  the  time  of  the  service  of  this  writ,  or  at  the 
tiDie  of  making  their  answer,  and  whether  they  will  not  be 
indebted  in  future  by  a  contract  then  existing ;"  and  it  was 
served  on  the  garnishee  on  said  13fch  June,  1889.  On  the 
19th  September,  1889,  the  plaintiflf  obtained  a  judgment  by 
default  against  Collins  for  $132.28,  and  a  judgment  nisi  was 
entered  against  the  garnishee  for  want  of  an  answer.  On 
the  22d  February,  1890,  Collins  filed  in  court,  with  the  clerk, 
his  claim  of  exemption,  claiming  among  other  things  the 
debt  due  to  him  by  the  garnishee.  On  the  3d  March,  1890, 
the  garnishee  filed  a  written  answer  under  oath,  admitting 
an  indebtedness  at  that  time  of  $150.  At  the  same  term,  on 
March  19fch,  an  order  was  entered,  at  the  instance  of  the 
plaintiff,  requiring  the  garnishee  to  answer  orally  at  the 
next  term,  and  the  cause  was  continued.  At  the  next  term, 
the  garnishee  answer  orally,  by  its  authorized  agent,  that 
Collins  had  been  in  the  employment  of  said  company  con- 
tinuously from  January,  1889,  at  stipulated  wages  payable 
monthly ;  that  either  party  had  the  right  to  terminate  the 
contract  at  the  end  of  any  month,  without  notice  to  the 
other ;  that  the  wages  were  paid  at  the  end  of  each  month, 
and  the  amount  was  several  times  changed ;  that  a  new  con- 
tract was  not  made  at  the  end  of  each  month,  but  the  de- 
fendant "just  went  on  as  before ;"  and  that  the  several  sums 
thus  paid  him,  after  the  service  of  the  garnishment,  aggre- 
gated $1,847.50.  At  the  same  term,  the  defendant  filed  a 
second  claim  of  exemption,  claiming  that  his  monthly  wages, 
which  he  had  received  and  spent,  were  exempt,  and  specify- 
ing other  personal  property  aggregating  about  $613  in  value. 
On  these  facts,  the  court  rendered  judgment  against  the 
garnishee,  for  the  amount  of  plaintiff's  judgment,  with  in- 
terest ;  and  this  judgment,  to  which  the  garnishee  excepted, 
is  here  assigned  as  error. 

James  Jackson,  for  appellant. — The  garnishment  did  not 
require  the  garnishee  to  answer  as  to  any  indebtedness  in- 
tervening between  the  service  of  the  writ  and  the  answer, 
and  any  such  indebtedness  was  outeide  of  the  issue. — Code, 
§  2974 ;  Drake  on  Attachments,  6th  Ed.,  §§  451,667. 

J.  B.  Moore,  contra,  cited  Code,  §  2946 ;  Archer  v,  Pe^ypie's 
Savings  Bank,  88  Ala.  249  ;  Craft  &  Co.  v.  L.  dt  N.  Railroad 
Co,,  93  Ala.  22. 
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WALEIER,  J. — ^The  writ  of  garnishment  in  this  case  re- 
quired the  garnishee  to  answer  what  it  was  indebted  to  the 
defendant  at  the  time  of  the  service  of  the  writ,  or  at  the  time 
of  making  its  answer,  and  whether  it  would  be  indebted  in 
future  to  him  by  a  contract  then  existing.  The  service  of  the 
garnishment  created  a  lien  in  favor  of  the  plaintiff,  upon  any 
debt  of  the  garnishee  to  the  defendant  which  might  be  dis- 
closed by  the  answer,  or  on  a  contest  thereof. — Code,  §  2957. 
The  citation  did  not  in  terms  require  an  answer  &s  to  the 
time  intervening  the  time  of  serving  the  garnishment  and 
making  the  answer,  and  in  this  respect  it  did  not  follow  the 
language  of  the  statute. — Code,  §  2946.  Its  manifest  purport, 
however,  was  to  require  the  garnishee  to  answer  as  to  any 
indebtedness  which  was  existing  at  the  time  the  writ  was 
served,  or  which  may  have  accrued  when  the  answer  was 
made,  or  which  might  become  due  in  the  future  under  a 
contract  then  existing.  A  writ  of  garnishment  is  mere 
process,  and  it  serves  its  purpose  when  it  brings  the  gar- 
nishee before  the  court. — Curry  v.  Woodioard,  50  Ala.  258. 
Any  indebtedness  of  the  garnishee  to  the  defendant  which 
accrued  between  the  dates  of  the  service  and  of  the  answer 
was  fairly  within  the  scope  of  the  questions  propounded, 
and  a  payment  of  such  debt  by  the  garnishee  before  making 
his  answer  can  not  be  permitted  to  have  the  effect  of  with- 
drawing it  from  the  lien  of  the  writ  The  garnishment 
entitled  the  plaintiff  to  have  such  debt  appropriated  to  the 
satisfaction  of  his  judgment  against  the  defendant,  if  it 
should  be  disclosed  at  any  time  while  the  proceeding  was 
pending. 

The  writ  of  garnishment  was  served  June  13th,  1889. 
On  March  3d,  1890,  a  written  answer  was  filed  for  the  gar- 
nishee. During  that  term  of  the  court  the  plaintiff  obtained 
an  order  requiring  the  garnishee  to  answer  orally  in  the 
presence  of  the  court.  This  order  was  not  complied  with 
until  during  the  September  term,  1891.  If  the  original 
answer  of  tne  garnisnee  had  disclosed  the  facts  as  to  the 
relations  existing  between  it  and  the  defendant,  the  plaintiff 
would  have  been  entitled  to  a  continuance  of  the  garnish- 
ment, and  to  require  the  garnishee  to  make  further  answera 
On  the  oral  examination  of  the  secretary  and  treasurer  of 
the  garnishee,  it  was  developed  that  the  defendant  was  an 
employe  of  the  garnishee  from  the  date  of  the  service  of  the 
writ  until  Marcn  1st,  1891,  and  during  that  time  was  paid 
for  his  services  more  more  than  eighteen  hundred  dollars. 
By  the  terms  of  the  contract  under  which  the  services  were 
rendered,  the  defendant  had  the  right  to  quit  at  the  end  of 
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any  month  without  notice,  and  the  garnishee  had  the  right 
to  discharge  him  without  notice.  The  salary  was  payable 
at  the  end  of  each  month.  Changes  were  made  July  1st, 
1889,  Febraarv  1st,  1890,  and  July  1st,  1890,  in  the  amount 
of  compensation  to  be  paid  the  defendant.  With  these  ex- 
ceptions, no  new  contracts  were  made,  but  the  defendant 
simply  continued  to  work  under  the  existing  contract,  and 
was  paid  at  the  end  of  each  month  when  a  debt  had  accrued 
in  his  favor  for  services  rendered  during  that  month. 
During  all  that  time  he  was  worliing  under  successive  con- 
tinuing contracts,  each  of  which  was  in  force  for  several 
months.  A  true  answer  at  any  time  during  that  period 
would  have  disclosed  a  contract  upon  which  in  the  future 
an  indebtedness  from  the  garnishee  to  the  defendant  could 
accrue.  In  such  case,  it  was  proper  that  the  garnishee 
should  be  kept  before  the  court,  so  that  any  debt  actually 
becoming  due  and  payable  to  the  defendant  could  be  sub- 
jected to  the  satisfaction  of  the  plaintiff's  demand. — Security 
Loan  Association  v.  Weems^  69  Ala.  584 ;  White  v.  Hobart^ 
90  Ala.  368.  The  order  for  an  oral  examination  kept  the 
garnishee  before  the  court ;  and  any  payment  by  him  on  a 
debt  accruing  to  the  defendant  during  tne  pendency  of  the 
garnishment  proceedings  was  at  his  risk,  and  could  avail 
nothing  against  the  plaintiff. — Archer  v.  People's  Savings 
Bank,  88  Ala.  249.  The  writ  operates  to  intercept  the 
amount  becoming  due  on  a  debt  of  the  garnishee  to  the  de- 
fendant while  the  proceeding  is  pending,  and,  unless  such 
amount  is  paid  into  court  by  the  garnishee,  to  render  him 
liable  therefor,  to  the  extent  of  the  plaintiff's  demand,  until 
he  is  discharged,  or  until  the  lien  of  the  writ  is  released  by 
a  claim  of  exemption  successfully  interposed  by  the  defena- 
ant.— Code,  §  2979. 

The  first  claim  of  exemption  filed  by  the  defendant  in 
this  case  covered  only  that  part  of  the  indebtedness  dis- 
closed by  the  first  answer  of  the  garnishee.  The  order  re- 
quiring a  further  answer  in  open  court  kept  the  writ  opera- 
tive, so  as  to  subject  any  other  indebtedness  which  accrued 
between  the  dates  of  the  service  of  the  writ  and  the  final 
answer  thereto.  The  oral  answer  disclosed  an  indebted- 
ness, over  and  above  that  admitted  in  the  original  answer, 
which  exceeded  the  aggregate  of  the  plaintiff's  demand 
and  the  amount  which  the  defendant  could  then  claim  as 
exempt.  The  claim  of  exemptions  then  filed  could  not  re- 
troact,  so  as  to  have  the  same  effect  as  if  successive  claims 
of  exemptions  had  been  interposed  to  cover  and  protect 
the  indeotedness  to  the  defendant  as  it  became  due  and 
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was  paid  at  the  end  of  each  month  of  his  service.  No 
such  claims  of  exemptions  were  in  fact  interposed.  The 
claim  of  exemptions  last  filed  could  cover  only  so  much 
of  the  debt  which  was  subject  to  the  lien  of  tfie  garnish- 
ment as  would  suffice  to  make  up  the  difference  between 
the  value  of  the  other  property  claimed  as  exempt  and 
the  amount  which  the  law  allowed  the  dfifaadant  to  claim 
in  this  mode.  There  was  no  error  in  condemning  so 
much  of  the  excess  as  was  required  to  satisfy  the  judg- 
ment in  favor  of  the  plaintiff. 
Affirmed.  * 


Mobile  &  BirminsTbaiii  Railroad 
Co.  V.  Worthington. 

Action  for  Damages  by  Contractor  against  Railroad  Company. 

1.  Bill  of  exceptions  not  signed  in  term  time,  nor  within  time  then 
allowed,— When  a  bill  of  exceptions  is  not  signed  in  term  time,  nor 
within  the  time  then  allowed  by  order  of  court  for  its  preparation, 
but  the  transcript  contains  what  are  called  "Judge's  orders  extending 
the  time"  from  day  to  day,  which  purport  to  be  signed  by  the  presid- 
ing judge,  though  not  a  part  of  the  record  proper,  nor  made  a  part  of 
the  bill  of  exceptions,  the  bill  will  not  be  stricken  from  the  record  on 
motion. 

2.  Bill  of  particulars;  relevancy  of  evidence  under, — When  plaintiff 
claims  damages  of  the  defendant  railroad  company  for  a  breach  of 
contract  in  refusing  to  let  him  build  certain  trestles  which  he  had 
agreed  to  build,  and  in  failing  to  furnish  the  necessarv  timber  and 
materials  within  the  time  specified,  whereby  he  "was  delayed  and  put 
to  great  expense  and  trouble  in  the  maintenance  of  necessary  teams ;" 
the  bill  of  particulars,  furnished  on  demand,  containing  items  for 
"corn,  oats  and  bran  consumed,"  it  is  permissible  for  plaintiff  to 
prove  that  it  was  necessary  and  proper  to  have  teams  for  use  on  the 
work. 

'  3.  Objection  and  exception  to  **each  sentence'^  of  letter. — When  objec- 
tion is  made  and  overruled  to  the  admission  of  a  letter  as  evidence, 
and  objection  is  then  made  "to  each  sentence  of  said  letter  separately," 
the  latter  objection  is  but  a  repetition  of  the  general  objection  to  the 
whole  letter. 

4.  Letter  or  declarations  of  third  person  as  evidence, — Plaintiff  claim- 
ing damages  of  a  railroad  companv  for  not  letting  him  do  work  which 
he  had  contracted  to  do,  and  in  other  particulars  connected  with  the 
work  done,  and  the  defense  being  that  he  was  only  a  sub-contractor 
under  another  person,  with  whom  the  company  had  settled  in  full ;  a 
letter  written  by  that  person  to  him,  saying,  "They  paid  it  without 
regard  to  you,  ignoring  you  except  as  a  sub-contractor,  and  it  leaves 
your  claim  for  changing  work  and  giving  you  more  expensive  work  to 
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do  as  it  stood  before/'  is  not  admissible  as  evidence  for  plaintiff, 
though  it  might  be  admissible  against  him. 

5.  Declaraiions  a$  vart  of  tea  gestse. — A  witness  testifying  as  to  a 
settlement  made  by  nim  with  the  officers  of  a  railroad  company,  for 
work  done  by  him  under  contract,  in  which  work  plaintiff  claimed 
to  be  also  interested  as  a  contractor,  may  state  what  he  told  the 
railroad  officials  as  to  his  contract  with  plaintiff,  and  as  to  the  ex- 
tent of  his  authority  to  represent  plaintiff  in  the  settlement ;  such 
declarations  being  part  of  the  rea  gestm,  and  admissible  as  original 
testimony. 

6.  Giving  bond  as  pari  of  contract;  evidence  a*  </).— When  a  material 
issue  is  whether  plaintiff  performed  work  for  the  defendant  railroad 
company  as  an  original  contractor  or  as  a  sub-contractor  under 
another  person,  the  defendant  i^ay  prove  the  fact  that  he  gave  no 
bond  for  the  faithful  performance  of  the  work,  bonds  being  required  of 
contractors,  and  of  them  only. 

7.  To  what  witness  may  testify. — The  chief  engineer  of  a  railroad 
company,  testifying  as  to  work  done  by  plaintiff  on  railroad  trestles, 
whether  as  original  contractor  or  as  sub-contractor  under  one  i\ 
being  the  question  at  issue,  may  use  these  expressions:  "This  con- 
tract was  given  to  him  by  P.  at  my  special  instance,  and  because  of 
my  previous  negotiations  with  him  ;  the  amount  of  work  done  by  him 
for  P.  on  the  trestles  is  the  identical  amount  of  work  he  would  have 
done  for  the  company  if  the  company  had  contracted  directly  with 
him  instead  of  P.,  as  he  did  all  the  framing  that  was  done  on  the  tres- 
tles/' Also,  "At  all  events,  the  entire  claim  fs  erroneous,  .  .  and, 
from  an  engineering  stand-point,  is  preposterous.'' 

8.  Relevancy  of  evidence  as  to  contract  vet  non. — The  question,  at  issue 
being  whether  plaintiff,  in  performing  work  on  railroad  trestles,  was 
an  original  contractor  w^ith  the  railroad  company  or  a  sub-contractor 
under  one  P.,  the  defendant  com  any  may  prove  the  fact  that,  during 
the  performance  of  the  work,  he  received  instructions  and  directions 
from  P.  without  objection. 

9.  Puhlicat'on  for  hid*  as  evidence  of  contract  vel  non.— Where  plaintiff 
sues  for  the  breach  of  an  alleged  contract  with  a  railroad  company 
for  the  construction  of  trestles,  and  the  defendant  denies  that  any 
contract  was  ever  consummated  between  them,  the  publication  for 
bids  for  the  doing  of  the  work,  signed  by  the  chief  engineer,  is  admis- 
sible as  evidence  for  either  party  :  for  the  plaintiff,  as  showing  that 
the  approval  of  the  contract  by  the  president  of  the  company  was  not 
required :  and  for  the  defendant,  as  showing  that  security  was  required 
for  the  prompt  and  faithful  performance  of  the  work,  which  plaintiff 
had  never  given. 

10. '  Charge  as  to  validity  of  verbal  contract, — In  an  action  for  a  breach 
of  contract  which,  under  the  law  or  the  express  agreement  of  the 
parties,  was  required  to  be  in  writing,  a  charge  instructing  the  jury 
that  **a  verbal  contract  is  as  valid  and  binding  as  a  written  one"  would 
be  reversible  error;  but,  where  there  is  evidence  tending  to  show  a 
waiver  of  the  stipulation  by  the  party  for  whose  benefit  it  was 
intended, such  a  charge  is  misleading  only,  and  subject  to  explanation, 
but  does  not  constitute  reversible  error. 

11.  Costs  of  bill  of  exceptions. — The  bill  of  exceptions  in  this  case 
purporting  to  set  out  substantially  all  the  evidence,  though  no  charge 
was  given  or  asked  as  to  the  effect  of  the  evidence,  and  being  held 
unnecessarily  long,  the  cost  of  copying  it  was  equally  divided  be- 
tween the  parties,  though  the  judgment  was  reversed  and  the  cause 
remanded. 
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Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

This  action  was  brought  by  Charles  M.  Worthington 
against  the  appellant  railroad  company,  to  recover  damages 
for  the  breach  of  an  alleged  contract  by  which  plaintiff 
agreed  and  undertook  to  construct  certain  trestles  for  the 
defendant  on  the  line  of  its  road,  at  stipulated  prices,  but 
was  delayed  and  hindered  by  defendant  in  the  performance 
of  the  work,  and  was  not  permitted  to  do  the  work  embraced 
in  his  contract ;  and  he  also  claimed,  under  the  common 
counts,  compensation  for  extra  work  done  and  materials  fur- 
nished. The  plaintiff  contended,  and  himself  testified,  that 
he  had  made  a  contract  for  doing  the  work  on  specified  terms 
with  W.  M.  Patton,  the  chief  engineer  of  the  railroad  com- 
pany ;  while  Patton,  as  a  witness  for  the  defendant,  denied 
that  any  contract  between  them  had  ever  been  consummated, 
and  testified  that,  in  consequence  of  the  negotiations  be- 
tween them  not  being  completed,  he  had  induced  one  Put- 
nam, another  contractor,  to  give  plaintiff  the  same  work 
which  he  would  have  done  under  his  own  contract,  and  that 
plaintiff  thus  worked  as  sub-contractor  under  Putnam.  The 
plaintiff  offered  in  evidence  the  proposals  for  bids  to  do  the 
work,  as  published  in  the  Mobile,  papers  in  August,  1886, 
over  the  signature  of  said  Patton  as  chief  engineer,  which 
were  in  these  words :  "Proposals  will  be  received  until 
noon  of  August  Slst,  for  the  repairing  of  the  road-bed  of 
the  old  Alabama  &  Grand  Trunk  B.  B.  between  Mobile  and 
the  Tombigbee  river  and  Jackson,  Ala.  .      Plans  and 

specifications  can  be  seen  on  and  after  August  21si  Pro- 
posals may  embrace  the  whole  work,  or  any  part  of  it  Suf- 
ficient security  to  secure  the  prompt  and  proper  execution 
of  the  work  will  be  required,  and  the  right  to  reject  any  and 
all  proposals  is  reserved."  It  was  not  shown  that  plaintiff 
had  ever  given,  or  offered  to  give,  security  for  the  proper 
execution  of  the  work ;  and  the  defendant  offered  evidence 
tending  to  show  that  his  embarrassed  financial  circumstances 
were  an  obstacle  to  the  consummation  of  the  proposed  con- 
tract with  him. 

It  was  shown  that  said  Putnam  had  made  a  settlement 
with  the  railroad  company  for  the  work  done  under  his  con- 
tract, and  it  was  a  controverted  question  whether  this  set- 
tlement embraced  plaintiff's  claim,  or  how  far  he  was  au- 
thorized to  bind  plaintiff.  The  plaintiff  offered  in  evidence, 
in  this  coimection,  a  letter  written  to  him  by  Putnam  soon 
after  that  settlement,  dated  March  22d,  1888,  and  in  these 
words :  "I  succeeded  in  getting  to  a  settlement  with  the 
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B.  B.  people  finally.  They  cut  down  more  than  I  wished  to 
stand,  but  I  thought  it  better  than  a  suit.  In  the  items 
which  I  drew  from  your  account  they  paid  me  $3,290,  which 
I  place  to  your  credit.  They  paid  me  on  acco'^nt  of  the 
work,  and  i  will  send  you  a  statement  upon  what  acccunts 
they  paid.  They  paid  it  without  regard  to  you,  ignoring 
you  except  as  a  sub-contractor.  I  am  sorry  that  I  could  not 
get  more  out  of  them>  The  item  for  taking  out  the  timber 
to  construct  new  work  should  have  been  made  out  diflFer- 
ently,  and  charged  per  thousand  for  the  whole  amount,  say 
$5.00  per  M.  on  such  sum  as  you  think  it  worth.     I  tried  to 

S^et  them  to  allow  that  price  per  M.  on  250,000  B.  M.  It 
eaves  your  claim  for  changing  contract  and  giving 
you  more  expensive  work  to  do  as  it  stood  before."  The 
defendant  objected  and  excepted  to  the  admission  of  this 
letter  as  evidence,  and  to  the  admission  of  each  separate 
sentence. 

The  assignments  of  error,  70  in  number,  embrace  many 
other  rulings  on  evidence,  with  numerous  charges  given  and 
refused,  but  the  opinion  of  this  court  renders  a  further 
statement  of  the  facts  unnecessary. 

The  appellee  submitted  a  motion  to  strike  out  the  bill  of 
exceptions,  because  it  wnjS  not  signed  within  the  time  pre- 
scribed by  the  order  of  the  court.  This  motion  was  founded 
on  these  facts :  by  an  order  of  court  entered  on  the  26th  No- 
vember, 1890,  three  days  before  the  final  adjournment,  sixty 
days  after  the  adjournment  were  allowed  for  the  prepara- 
tion of  the  bill  of  exceptions,  but  the  bill  was  not  signed 
until  the  20th  March,  1891.  But  the  clerk  has  also  copied 
in  the  transcript  what  are  entitled  "Judge's  orders  extending 
time  for  signing  bill  of  exception;"  and  these  orders,  three 
in  number,  were  each  signed  by  Judge  Semmes,  marked  j^fed 
on  the  day  of  their  respective  dates,  and  extended  the  time 
as  follows :  from  the  7th  January,  for  30  days ;  from  the  27th 
February,  until  the  15th  March ;  and  from  the  15th  March, 
for  five  days  longer.  The  bill  of  exceptions  fills  70  pages  of 
the  transcript,  and  purports  to  set  out  "substantially  ^1  the 
evidence ;"  and  this  was  made  an  additional  ground  for 
striking  it  out,  as  the  general  charge  on  the  evidence  was 
not  asked. 

Gaylord  B.  Clark  &  F.  B.  Clark,  for  appellant. 

Greg.  L.  &  H.  T.  Smith,  contra, 

STONE,  C.  J. — The  motion  to  strike  the  bill  of  exceptions 
from  the  transcript  must  be  overruled.    The  act  of  Febru- 
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ary  22,  1887 — Seas.  Acts,  126 — ^which  provides  that  the  court 
in  term  time  may  fix  the  time  within  which  bills  of  excep- 
tions may  be  signed,  contains  the  further  clause,  that  "the 
judge  in  vacation  may,  for  good  cause,  extend  the  time  fixed 
in  term  time  ;"  but  in  no  case  to  allow  more  than  six  months 
beyond  the  adjournment  of  the  term  at  which  the  case  is 
tried.  The  statute  is  silent  as  to  the  manner  of  showing  or 
authenticating  the  judge's  order  of  extension.  Whenever, 
as  in  this  case,  the  clerk  embodies  in  the  transcript  what 
purports  to  be  a  copy  of  the  judge's  order  of  extension,  we 
think  it  our  duty  to  regard  and  treat  it,  at  least,  as  priina 
facie  correct 

The  main  purpose  of  this  suit  by  Worthington  was  to 
recover  damages  of  the  railroad  company  for  the  breach  of 
an  alleged  contract.  Worthington  claims  to  have  been  a 
bridge-builder,  and  that  he  made  a  contract  with  Patton, 
the  chief  engineer  of  the  road,  to  construct  three  trestles  at 
and  near  certain  named  streams,  to  be  crossed  by  the  rail- 
road's track.  The  complaint  contains  a  special  count  set- 
ting forth  the  alleged  terms  of  the  letting ;  avers  that 
although  plaintiff  *'has  at  all  times  been  ready  and  willing 
to  comply  with  all  the  provisions  of  said  contract  on  his 
part,  and  has  so  complied  so  far  as  he  has  been  permitted 
so  to  do  by  the  defendant,  the  defendant  has  failed  to  com- 
ply with  the  following  provisions  thereof."  The  complaint 
then  assigns  five  several  breaches,  and  among  them  the  fol- 
lowing :  That  "it  has  wholly  failed  and  refused  to  furnish 
to  the  plaintiff  the  larger  portion  of  said  work,  .  .  and 
refused  to  permit  him  to  perform  the  same  .  .  It  wholly 
failed  to  furnish  the  said  timber  and  material,  at  the  time 
it  had  contracted  to  so  furnish  the  same,  and  thereby  post- 
poned and  delayed  the  plaintiff,  and  put  him  to  great  ex- 
pense and  trouble  in  the  maintenance  of  necessary  teams, 
and  the  maintenance  and  compensation  of  laborers.  .  . 
It  wholly  failed  and  refused  to  furnish  to  the  plaintiff  the 
necessary  timber  and  material  to  enable  him  to  perform  the 
large  portion  of  the  work  specified  in  the  contract."  The 
plaintiff  also  claimed  that  he  had  been  permitted  to  do,  and 
had  done,  some  of  the  work  contracted  to  be  done,  and  had 
done  other  work  outside  of  the  contract  which  had  been 
received:  and  the  complaint  contains  common  counts  for 
the  purpose  of  recovering  for  such  work  done. 

The  defendant  demanded  a  bill  of  particulars  under  the 
statute,  and  one  was  furnished.  Testimony  was  offered  to 
prove  that  teams  were  necessary  to  do  the  work  set  forth  in 
the  complaint ;  and  it  was  objected  to  as  not  specified  in  the 

Vol.  05, 


Digitized  by 


Google 


1891.]  OF  ALABAMA.  603 

[Mobile  and  Birmingham  R.  R.  Co.  v.  Worthington.] 

bill  of  particulars.  The  objection  was  overruled,  and  the 
testimony  received;  and  this  raises  the  first  question  we 
need  consider. 

It  is  assigned  as  part  of  one  of  the  breaches  of  the  special 
contract  alleged  to  nave  been  made,  that  defendant  had  put 
plaintiff  "to  great  expense  and  trouble  in  the  maintenance 
of  necessary  teams.'*  There  was  some  proof  that  teams 
were  a  necessary  power  in  raising  large  timbers  in  the  con- 
struction of  trestles  of  the  height  here  required.  True,  there 
was  no  testimony  tending  to  show  that  seventeen  yokes  of 
oxen  were  needed,  but  the  record  presents  no  ruling  on  that 
question.  The  bill  of  particulars  gave  notice  of  items  of 
"com,  oats  and  bran  consumed,"  for  which  compensation 
was  claimed.     Ihese  were  suitable  food  for  teams. 

The  question  propounded  for  and  to  plaintiff  as  a  witness 
in  his  own  behalf  was  as  follows  :  "Explain  whether  or  not 
it  was  necessary  or  proper  to  have  teams  up  there  to  do 
anything  on  the*^  work  ?"  Objected  to,  because  not  specified 
in  bill  of  particulars;  objection  overruled,  answered  affirm- 
atively, and  exception  reserved.  We  think  there  was  noth- 
ing in  this  exception.  Defendant  had  sufficient  notice  of 
this  claim  to  prevent  him  from  being  surprised. — Code  of 
1886,  §  2670  ;  Robinson  v.  Allison,  36  Ala.  525  ;  Fountain  v. 
Ware,  56  Ala.  558. 

Plaintiff  offered  in  evidence  a  letter  written  by  Putnam  to 
himself,  bearing  date  March  22,  1888.  Defendant  objected, 
and  the  objection  was  overruled  ;  the  court  remarking  that 
it  was  permitted  to  be  put  in  evidence,  "as  it  might  tend  to 
show  whether  or  not  Worthinston  knew  that  Putnam  was 
making  any  settlement  with  the  railroad  company."  De- 
fendant then  objected  to  each  sentence  of  the  letter  sepa- 
rately; this  objection  was  overruled,  and  separate  exceptions 
reserved.  The  letter  was  read  in  evidence.  Ercserved  as 
this  exception  was,  it  is  probably  our  duty  to  treat  is  as  a 
general  exception  to  the  whole  letter. — Mayberry  v.  Leach, 
58  Ala.  339. 

The  most  important  issue  of  fact  in  this  case,  as  developed 
in  the  pleadings  and  testimony,  was  whether  Worthington 
had  an  independent  contract  with  the  railroad  company  to 
build  the  trestles,  or  whether  he  did  what  work  he  is  shown 
to  have  done  under  Putnam's  contract,  or  by  permission  of 
Putnam.  Worthington  testified  that  he  made  and  concluded 
an  independent  contract  with  Patton,  the  chief  engineer,  to 
construct  the  three  trestles.     The  special  count  in  the  com- 

Elaint  is  framed  on  that  basis,  and  claims  damages  for  not 
eing  permitted  to  do  the  work.     Patton  denied  making 
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such  contract  with  Worthington,  and  claimed  that  the  only 
contract  he  concluded  was  with  Putnam.  In  making  settle- 
ments with  Putnam,  he  and  his  successors  recognized  him 
as  contractor,  and  refused  to  recognize  Worthington  as  a 
contractor,  save  as  an  employe  under  Putnam.  On  the  issue 
of  original  contract  vel  non  with  Worthington,  his  testimony 
and  that  of  the  engineer  were  in  direct  conflict  It  is 
claimed  by  the  parties  to  these  opposing  versions  that  they 
were  severally  more  or  less  corroborated  by  other  testimony. 
This  was  purely  a  question  for  the  jury. 

In  settling  with  the  railroad  officials  for  work  done  under 
his  contract,  Putnam  testified  that  he  was  not  authorized  to 
agree  on  a  binding  settlement  of  Worthington's  claim,  but 
was  authorized  to  receive  any  amount  the  authorities  would 
pay  him  for  work  done  by  the  latter.  Some  moneys  on  this 
account  were  paid  to,  and  received  by  Putnam ;  ana  he  testi- 
fied that  he  subsequently  accounted  to  Worthington  for 
such  collections.  The  witnesses  were  not  agreed  as  to  the 
nature  of  Putnam's  settlement,  whether  it  was  entirely  on 
his  own  account  as  contractor  to  build  the  trestles,  or  in 
part  as  the  representative  of  Worthington  under  the  latter's 
independent  contract.  Extra  work,  not  embraced  in  any 
original  contract,  had  been  done  by  Worthington,  and  there 
was  no  dispute  about  Worthington's  right  to  be  paid  for 
that.  The  point  we  are  now  considering  has  nothing  to  do 
with  the  claim  for  such  extra  work. 

Presented  before  the  court  and  jury  as  the  issue  of  fact 
above  stated  appears  to  have  been  by  the  testimony,  it  may 
be  that  Putnam  s  letter  to  Worthington  of  March  22,  1888, 
would  have  been  competent  evidence  for  the  defendant,  if 
oflFered  by  it.  It  was  not  competent  evidence  for  the  plain- 
tiflf,  and  should  have  been  excluded. 

What  Putnam  testified  he  told  the  railroad  officials  while 
settling  with  them,  in  relation  to  his  contract  with  Worth- 
ington, and  the  extent  of  his  authority  to  represent  him,  was 
part  of  the  res  gestoe;  was  original  testimony,  and  rightly 
received,  without  any  special  predicate  being  laid  for  its 
introduction. 

Patton,  the  engineer,  on  being  asked  whether  a  bond  had 
been  given  by  Worthington,  answered,  "Worthington  never 
gave  any  bond  or  security  to  the  company,  because  they 
were  only  demanded  where  contracts  were  made,  and  no 
contract  was  ever  made  with  him."  His  testimony  had  been 
taken  by  deposition.  This  answer,  on  motion  of  plaintiff, 
was  excluded  from  the  jury>  and  defendant  excepted.  In 
this  we  think  the  City  Court  erred.    Whether  he  had  given  a 
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bond  or  not  was  a  circumstance  the  jury  should  know  and 
consider  in  determining  whether  there  had  been  a  concluded 
contract,  or  mere  negotiation  looking  to  the  formation  of  a 
contract.  The  balance  of  the  answer  had  been  previously- 
deposed  to  by  Patton,  and  it  was  no  error  to  repeat  it.  Nor 
was  it  improper  to  state  as  fact  that  the  company  required 
bonds  from  contractors  only. 

The  witness  Patton  gave  two  answers,  each  of  which,  on 
a  separate  motion  of  plaintiff,  was  stricken  out,  and  excep- 
tions severally  reserved.  The  answers  were  as  follows  : 
(1.)  "This  contract  was  given  to  Worthington  by  Putnam  at 
my  special  instance,  and  because  of  my  previous  negotiations 
with  Worthington.  The  amount  of  work  done  for  Putnam 
by  Worthington  on  the  trestles  is  the  identical  amount  of 
work  that  he  would  have  done  for  the  company,  had  the 
company  contracted  directly  with  him  instead  of  with  Put- 
nam for  the  framing,  as  he  did  all  the  framing  that  was  to 
be  done  on  the  trestles."  (2.)  "But,  at  all  events,  the 
entire  claim  is  erroneous,  if  it  pertains  to  the  construction 
of  the  Bigbee  Kiver,  Bassett's  and  Lewis'  Creek  trestles,  or 
any  part  of  them,  as  the  entire  work  of  those  trestles  was 
done  under  contract  with  Putnam,  as  far  as  the  railroad 
company  was  concerned ;  and  even  Putnam  himself  would 
have  no  claim  to  these  items.  The  claim  is,  from  an  en- 
gineering stand-point,  preposterous." 

Patton  was  the  chief  engineer  at  the  time  the  contract 
was  let  out.  If  Worthington  was  an  original  contractor,  he 
made  his  contract  with  Patton,  and  no  one  else.  He,  Patton, 
testified  that  he  negotiated  with  Worthington  about  the 
work,  price  per  thousand  feet  was  concurred  in,  but  that 
no  contract  was  consummated.  (As  to  what  constitutes  a 
binding  contract,  see  Rulhdge  v.  Townsend,  38  Ala.  706.) 
He  testified  further,  that  when  he  let  the  contract  to  Putnam, 
he  requested  him  to  give  to  Worthingtou  the  construction 
of  these  trestles.  In  the  first  answer  above  he  simply  re- 
iterated the  manner  in  which  he  had  said  Worthington 
obtained  the  job  on  the  trestles,  and  he  then  added  that 
Worthington  had  done  all  the  work  on  the  trestles  which 
he  would  have  done,  if  he  had  himself  become  the  contractor 
with  the  company.  There  was  certainly  nothing  illegal  in 
this.  It  was  all,  in  form,  a  statement  of  fact,  although,  to 
some  extent,  a  collective  statement.  This  is  permissible, 
and,  to  avoid  prolixity,  frequently  desirable. — Pollock  v. 
Gantt,  69  Ala.  373 ;  Elliott  t\  Stocks,  67  Ala.  290.  The  second 
answer  was  bat  a  repetition  of  the  statement  that  the 
railroad's  contract  was  with  Putnam,  not  Worthington,  with 
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the  superadded  statemeDt,  as  an  engineer  and  expert,  that  a 
particular  item,  for  which  a  separate  charge  was  made,  was 
improj)er,  whether  the  work  was  done  by  Putnam  or 
Worthington.  The  City  Court  erred  in  each  of  these 
rulings. 

As  we  have  said,  an  important  issue  in  this  case  was, 
whether  Worthington  was  an  independent  contractor,  or  a 
sub-contractor  under  Putnam.  The  witness  Slaughter  had, 
for  a  time,  had  some  agency,  or  supervision,  in  connection 
with  the  erection  of  the  trestles.  In  answer  to  a  proper 
question,  he  testified,  '*I  certainly  recollect  he  [Putnam] 
was  giving  him  [Worthington]  instructions.''  He  was  then 
asked  thig  question  :  "Did  Mr.  Woithington  make  any, 
and  if  so,  what  objections,  in  your  presence,  to  Putnam 
giving  him  instructions  or  directions  about  the  manner  of 
doing  pile-work  at  Lewis*  Creek,  and  about  the  manner  of 
his  doing  the  superstructure  on  that  pile-work,  the  framing 
of  the  trestles  ?'  On  objection  from  plaintiff,  the  witness 
was  not  allowed  to  answer  this  question,  and  defendant  ex- 
cepted. This  was  error.  If  Worthington  submitted  to 
direction  and  control  at  the  hands  of  Putnam,  it  was,  at 
.  least,  a  circumstance  to  be  weighed  by  the  jury  in  deter- 
mining whether  he  was  working  under  independent  contract, 
or  under  Putnam. 

The  publication  for  bids  was  competent  testimony  for 
either  party.  For  the  plaintiff,  in  that  it  gave  no  notice 
that  contracts,  to  be  binding,  must  first  be  submitted  to, 
and  approved  by  the  president  of  the  railroad.  For  the 
defendant,  in  that  it  notified  the  bidders  who  were  induced 
by  it  to  make   bids,  that  "sufficient  security  to  insure  the 

Srompt  and  proper  execution  of  the  work  will  be  required." 
'he  answer  to  this  question  ought  to  have  been  received. 
We  consider  it  unnecessary  to  notice  any  other  excep- 
tions to  rulings  on  testimony. 

The  court  affirmatively  charged  the  jury,  at  the  instance 
of  plaintiff,  "that  a  verbal  contract  is  as  valid  and  binding 
as  a  written  contract."  There  were  also  two  charges  re- 
quested by  defendant,  and  refused,  to  the  effect  that  there 
was  not  sufficient  evidence  in  this  case  to  authorize  the  jury 
to  find  a  contract  was  made  with  Worthington  to  build 
the  trestles. 

It  was  certainly  one  of  the  terms  of  the  advertised 
letting,  that  the  contractor  should  give  "sufficient  security 
to  insure  the  prompt  and  proper  execution  of  the  work." 
If,  at  the  time  of  the  interview  between  Patton  and  Worth- 
ington, that,  or  any  other  term  of  the  contract,  was  left 
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open  for  future  agreement  or  action,  then  no  contract 
was  completely  made  and  agreed  on,  and  could  not  be,  until 
Worthington  executed  the  required  security,  or  tendered 
its  execution.  Even  if  the  negotiation  had  progressed 
so  far  that  the  terms  were  all  agreed  on,  and  Worthington 
was  promised  the  job  on  his  giving  the  required  security, 
this  would  preclude  him  from  maintaining  an  action  for 
a  breach  of  the  contract,  unless  within  a  reasonable  time 
he  executed,  or  offered  to  execute  said  security. 

This  provision  of  the  offer  was  inserted  for  the  benefit 
of  the  railroad,  and  it  was  competent  for  that  party  to  waive 
it  We  can  not  affirm,  as  a  matter  of  law,  tnat  it  was  not 
waived.  We  therefore  hold  that  the  plaintiff's  failure  to 
prove  that  the  security  was  given  or  tendered  was,  at  most, 
a  circumstance  to  be  weighed  by  the  jury,  in  determining 
whether  a  concluded  contract  was  agreed  on  with  Worthing- 
ton. 

Whenever,  under  the  terms  of  the  law,  or  of  the  agree- 
ment made,  a  writing  is  necessary  to  complete  the  con- 
tract, or  to  make  it  binding,  it  would  be  error  to  charge  the 
jury  that  "a  verbal  contract  is  as  valid  and  binding  as  a 
written  one."  But,  inasmuch  as  security  could  have  been 
waived  in  this  case,  the  only  criticism  the  charge  is  sub- 
ject to  is,  that  it  did  not  take  in  all  the  bearings  of  the 
question.  It  may  have  presented  a  proper  case  for  an 
explanatory  charge,  but  the  giving  of  it  was  not  a  revers- 
ible error.  There  is  nothing  in  any  of  the  charges  given 
or  refused  which  calls  for  a  reversal. 

For  the  erroneous  rulings  on  the  admission  of  evidence, 
pointed  out  above,  the  judgment  of  the  City  Court  must  be 
reversed. 

Beversed  and  remanded. 

Per  Curiam. — The  bill  of  exceptions  in  this  transcript  is 
unnecessarily  lon^.  Let  the  judgment  show  that  the  ap- 
pellee is  taxed  with  only  half  the  cost  of  copying  the  bill 
of  exceptions  in  the  transcript.  The  other  naif  must  be 
paid  by  the  appellant. 
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LoaisTille  &  i\a$hTille  Railroad 
Co.  V.  iVlorgran. 

Action  on  Contract  for  Personal  Sermces, 

1.  Contract  for  sen-ices  in  recovering  stolen  property. — Under  a  contract 
between  the  superintendent  of  a  railroad  company  and  a  detective 
officer,  by  which  the  former  promised  to  pay  the  latter  the  reason- 
able value  of  his  services  in  the  discovery  and  prosecution  of  persons 
who  had  stolen  goods  from  the  cars  of  the  railroad  company,  and  the 
recovery  of  the  goods ;  a  recovery  can  not  be  had  on  evidence  show- 
ing that  the  goods  recovered  belonged  to  another  railroad  company, 
and  that  the  thieves  were  convicted  of  larceny  from  the  cars  of  that 
other  company. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  James  B.  Head. 

Hewitt,  Walker  &  Porter,  for  appellant. 

• 

COLEMAN,  J. — This  is  an  action  in  assumpsit  under  a 
contract  of  employment  for  personal  services.  The  parties 
differ  as  to  some  of  the  material  stipulations,  but  agree  in 
an  important  statement  as  to  the  inducement  which  led  to 
the  formation  of  the  contract.  The  plaintiff,  Morgan,  testi- 
fied as  follows  :  "I  went  to  Mr.  Newbold,  superintendent 
of  the  Louisville  &  Nashville  Railroad  Company,  and  told 
him  I  had  caught  on  to  some  stealing  from  the  Louisville  & 
Nashville  cars ;  and  he  said,  if  I  would  go  to  work  on  the 
case,  he  would  pay  me  what  it  was  worth."  Mr.  Newbold 
testified :  "In  September,  or  August  last,  the  plaintiff 
came  to  me,  and  stated  that  he  had  caught  on  to  some  steal- 
ing from  the  Louisville  &  Nashville  Railroad  cars,  and  asked 
me  what  I  would  be  willing  to  do  about  it.  I  told  him,  if 
he  caught  anyone  stealing  from  our  cars,  and  restored  the 
property  to  us,  and  it  was  identified,  and  if  he  caught  the 
thieves  and  got  them  convicted,  I  would  pay  him  what  was 
reasonable." 

The  material  difference  as  to  the  terms  of  the  contract, 
as  stated  by  the  contracting  parties,  consists  in  the  plain- 
tiff's claim  to  compensation  for  services  rendered,  without 
reference  to  the  result  of  the  services  to  be  performed, 
while  the  defendant  insists  that  the  compensation  depended 
upon  the  recovery  and  restoration  of  the  property,  and  the 
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conviction  of  the  thieves  by  the  plaintiff.  Whether  the  one 
or  the  other  gives  the  true  version  of  the  contract,  in  this 
respect,  it  is  evident  that  both  understood  the  contract  of 
employment  was  entered  into  with  reference  to  a  larceny 
from  the  Louisville  &  Nashville  Railroad  cars.  This  is 
manifest  not  only  from  the  statement  of  both  witnesses, 
but,  as  confirmatory  of  this  view,  the  plaintiff  called  upon 
the  defendant's  agent  to  indentify  the  recovered  property. 
There  is  nothing  in  the  record  which  would  authorize  the 
conclusion  that  Newbold,  the  superintendent  of  the  Louis- 
ville &  Nashville  Bailroad  Company,  would  have  employed 
the  plaintiff  to  work  on  a  case  of  larceny  from  the  cars  of 
the  Georgia  Pacific  Railroad  Company.  We  have  examined 
the  record  very  carefully,  and  we  find  no  satisfactory  evi- 
dence to  show  that  the  goods  recovered  were  stolen  from  the 
cars  of  the  defendant.  It  is  clear  that  the  parties  arrested 
by  plaintiff  were  tried  and  convicted  of  burglary  of  the  cars  of 
the  Georgia  Pacific  Railroad  Company.  It  is  not  pretended 
that  any  of  the  goods  recovered  were  taken  from  the  cars  of 
the  defendant,  except  two  pairs  of  shoes ;  and  the  proof 
shows,  without  serious  contention,  that  the  box  of  shoes 
delivered  by  the  Georgia  Pacific  Railroad  Company  to  the 
defendant,  in  which  were  shoes  of  a  similar  brand  to  those 
stolen,  was  checked  short  when  delivered  to  the  defendant, 
and  an  exception  for  the  shortage  was  made  against  the 
Greorgia  Pacific  Railroad  Company,  at  the  time  of  the  deliv- 
ery of  the  box  of  shoes.  If  this  evidence  be  true,  and  we  find 
nothing  in  the  record  which  conflicts  with  it,  or  which 
would  justify  us  in  discrediting  it,  the  plaintiff  has  failed 
to  lift  the  burden  which  the  law  imposes  upon  every  suitor, 
to  prove  his  case. 

We  do  not  see  how  the  letter  of  Newbold  of  Sept.  17th, 
1890,  in  any  way  in  its  legal  effect  is  at  variance  with  the 
contract  as  testified  to  by  him. 

We  think  the  grounds  of  objection  to  the  question,  "State 
what  goods,  if  any,  he  identified,"  not  tenable,  and  there 
was  no  error  in  overruling  the  objection.  The  plaintiff  ap- 
plied to  the  superintendent  for  a  proper  person  to  identify 
the  property,  who  referred  him  to  another.  This  person 
took  the  plaintiff  to  Mr.  Weaver,  who  was  at  work  at  the 
freight  depot,  as  the  proper  person  to  make  the  identifica- 
tion of  the  property,  and  Weaver's  own  testimony  shows 
he  was  the  proper  person. 

A  part  of  the  evidence  of  the  plaintiff,  as  to  what  Weaver 
said,  was  mere  hearsay  ;  and  if  it  had  been  objected  to  at 
the  proper  time,  no  doubt  would  hav<e  been  excluded,  or  it 
39 
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might  have  been  introduced  upon  a  proper  predicate  as 
contradictory  or  impeaching  evidence. 

We  do  not  think  tne  evidence,  a8  it  is  stated  in  the  record, 
authorized  a  judgment  for  the  plaintifif. 

Reversed  and  remanded. 


Williams  v.  Harper- 

Petition  to  set  aside  Allotment  of  Homestead  Exemption. 

1.  When  appeal  /t>/».— When  a  homestead  exemption  has  been  allot- 
ted to  a  decedent^s  widow,  and  a  petition  is  afterwards  filed  to  set  it 
aside,  an  appeal  does  not  lie  from  an  order  of  the  court  dismissing  the 
petition  ex  mero  motu,  the  record  not  showing  tliat  any  one  appeared, 
or  was  notified  to  appear  and  contest  it. 

Appeal  from  the  Probate  Court  of  Calhoun. 
Heard  before  the  Hon.  Emmett  F.  Crook. 

Savage  &  Coleman,  for  appellant. 

WALKER,  J. — The  appellant,  as  one  of  the  heirs  of 
James  Harper,  deceased,  made  a  motion  in  the  Probate 
Court  of  Calhoun  county  to  have  set  aside  and  declared  null 
and  void  certain  proceedings  had  in  that  court  at  a  previous 
term,  which  purported  to  effect  an  allotment  of  exemptions 
out  of  the  estate  of  said  decedent  to  his  widow,  Lodusky 
Harper.  There  is  nothing  in  the  record  to  indicate  that 
notice  of  that  motion  was  served  on  the  widow,  or  that  she 
appeared  to  resist  it  An  order  was  made,  however,  over- 
ruling the  motion.  The  appeal  is  from  that  order.  The 
record  fails  to  show  that  any  citation  or  notice  of  ap- 
peal was  issued  or  served  upon  any  adverse  party  (Code 
of  1886,  §§  3631  and  3634),  and  no  appearance  is  entered  in 
this  court  by  or  for  any  one  as  appellee.  There  is  not  before 
this  court  any  adverse  party  against  whom  judgment  could 
be  rendered  in  the  event  of  a  reversal. — Miller  v.  Parker, 
47  Ala.  312.  The  proceeding  has  been  purely  ex-parte 
throughout.  Under  our  statute,  no  appeal  can  be  main- 
tained without  an  appellee.  The  appeal  must  be  dismissed, 
because  of  the  absence  of  a  necessary  party. 

Appeal  dismissed. 
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Perdue  v.  Brooks  Bros. 

Bin  in  Equity  to  have  Absolute  Conveyance  declared  Mortgage^ 
and  for  Account  and  Redemption;  Groaa-BW,  for  I'ore- 
doaure. 

1.  Sale  under  decree  of  foreclosure;  personal  decree  for  balance  of  debt. 
Under  a  decree  for  the  foreclosure  of  a  mortgage,  if  the  proceeds  of 
sale  of  the  mortgaged  property  do  not  satisfy  the  decree  in  full,  the 
mortgagee  is  entitled  to  a  personal  decree  for  the  unpaid  balance 
(Code,§  3605) ;  but,  if  the  decree  is  satisfied  in  full,  he  can  not  have 
a  personal  decree  for  a  balance  reported  in  his  favor  by  the  register 
under  the  statement  of  an  account  between  the  parties  relative  to 
matters  outside  of  the  mortgage. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  2d  March,  1886,  by 
Thomas  Perdue,  against  Brooks  Brothers  individually,  and 
as  partners ;  and  sought  principally  to  have  a  conveyance  of 
land,  which  was  an  absolute  deed  m  form,  declared  a  mort- 
gage»  and  for  an  account  and  redemption  under  it ;  also,  to 
have  another  mortgage  which  the  complainant  had  executed 
to  one  Crenshaw,  and  which  said  Crenshaw  had  assigned  to 
Brooks  Brothers,  declared  satisfied  and  cancelled ;  and  for 
other  relief  not  material  to  the  questions  now  presented. 
The  deed  was  dated  January  20th,  1883,  signed  by  said 
Perdue  and  wife,  and  conveyed  a  tract  of  land  containing 
two  hundred  acres,  on  the  recited  consideration  of  $538 ; 
and  at  the  time  it  was  executed,  and  as  part  of  the  same 
transaction,  Brooks  Bros,  gave  a  written  instrument  to  Per- 
due, by  which  they  promised,  **when  the  above  advanced 
money  is  repaid  to  them,  they  were  to  deed  said  land  back 
to  said  Thomas  and  Nancy  Perdue."  This  money,  $538, 
was  advanced  by  Brooks  Bros,  to  Perdue  in  a  check  drawn 
in  favor  of  one  Carr,  who  then  held  a  mortgage  on  the  land 
for  $400,  the  balance  ($138)  being  the  accrued  interest ;  and 
on  the  delivery  of  the  check  to  Carr,  and  the  payment  of  a 
small  balance  of  $38.00,  which  he  claimed,  and  which  Brooks 
Bros,  also  advanced  for  Perdue,  he  delivered  up  the  mort- 
gage, and  it  was  cancelled  on  the  record.  On  the  15fch  Feb- 
ruary, 1883,  Perdue  executed  to  J.  J.  Crenshaw  a  crop-lien 
note  and  mortgage,  conveying  his  crop  for  the  year  1883, 
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with  mules,  horses,  &c.,  as  security  for  $400  made  in  advan- 
ces ;  the  note  and  mortgage  maturing  on  the  Ist  October, 

1883.  On  the  30th  October,  1883,  Brooks  Bros,  advanced 
to  said  Crenshaw,  at  the  instance  of  Perdue,  $432.44,  as  the 
amount  due  on  said  mortgage,  and  took  an  assignment  of  it 
to  himself ;  and  on  the  same  day  Perdue  ordered  a  cancel- 
tion  on  the  record  of  the  agreement  to  re-convey,  above 
stated,  which  Brooks  Bros,  had  executed  to  him  on  the  20th 
January,  1883.  On  the  18th  February,  1884,  the  parties  had 
another  settlement  or  agreement,  but  its  terras  do  not  fully 
appear ;  at  which  time.  Perdue  gave  his  note  for  $194  to 
Brooks  Bros.,  purporting  to  be  "for  rent  of  land,"  and  they 
executed  to  him  a  writing  in  these  words :  "Whereas, 
Thos.  Perdue  is  indebted  to  Brooks  Bros,  in  the  sum  of 
$1,164.44,  amount  due  on  land ;  now,  therefore,  if  the  above 
amount  is  paid,  including  any  amount  that  may  be  due  for 
supplies  from  Brooks  Bros,  the  present  year,  the  said 
Brooks  Bro&.  agree  to  deed  to  said  Thomas  and  Nancy  Per- 
due the  200  acres  of  land  bought  of  them  January  20, 1883; 
but,  should  they  fail  to  comply  with  the  above,  then  this 
agreement  to  be  void." 

On  these  facts,  the  complainant  asked  that  his  deed  to 
Brooks  Bros,  be  declared  a  mortgage,  and  that  he  be  allowed 
to  redeem  on  payment  of  any  balance  due,  which  he  oflfered 
to  do,  but  denied  that  anything  was  due  ;  and  he  claimed 
that  the  several  notes,  which  purported  to  be  given  for  rent, 
were  in  fact  given  for  usurious  interest,  and  that  the  mort- 
gage to  Crenshaw  was  fully  paid  and  satisfied.  The  defend- 
ants claimed  in  their  answer  that  the  original  contract  for 
the  mortgage  to  Carr  was  a  purchase  of  the  land,  and  by 
cross-bill  asked  a  foreclosure  of  the  mortgage  to  Crenshaw; 
and  they  contended  that  the  agreement  of  February  18th, 

1884,  was  without  consideration,  and  was  only  intended  to 
give  the  complainant  another  opportunity  to  re-purchase 
his  land. 

After  the  reversal  of  the  case  on  the  former  appeal 
(85  Ala.  459),  the  court  having  rendered  a  decree  declaring 
each  party  entitled  to  relief,  and  ordering  a  statement  of  the 
accounts  by  the  register,  he  reported  that  the  amount  due 
on  the  mortgage  to  Carr  was  $343.24,  the  amount  due  on  the 
Crenshaw  mortgage  $630.40,  and  that  there  was  an  additional 
balance  due  from  Perdue  to  Brooks  Bros,  of  $331.43,  which 
seems  to  have  been  composed  of  family  supplies,  &c.,  ad- 
vanced by  them  during  the  year  1883-4.  This  report  was 
in  all  things  confirmed,  and  a  decree  was  rendered  ordering 
a  sale  of  the  property  under  each  mortgage  unless  the  balance 
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dne  thereon  was  paid  within  a  specified  time.  At  the  next 
term,  the  register  reported  that  the  complainant  had  paid  the 
balance  due  on  eacn  mortgage  ;  and  the  defendants  then 
asked  for  a  personal  judgment  against  him  for  the  unpaid 
balance  of  $331.43.  The  court  rendered  a  decree  as  asked, 
and  this  decree  is  here  assigned  as  error. 

Watts  &  Son,  for  appellant. 

J.  0.  KiCHABDSON,  contra, 

COLEMAN,  J. — It  is  an  established  rule  of  chancery 
practice,  that  to  authorize  relief  both  the  allegata  and  probata 
must  be  sufl5cient,  and  must  correspond.  However  full  and 
convincing  the  proof  as  to  any  fact,  unless  the  fact  is  averred, 
proof  alone  is  insufficient. 

We  have  examined  the  pleadings  in  this  case,  and  espe- 
cially the  cross-bill,  and  nave  been  unable  to  discover  any 
averment  of  indebtedness,  the  subject  of  controversy,  and 
made  a  basis  of  relief,  other  than  the  sum  of  $538.00,  ex- 
pressed as  the  consideration  of  the  deed,  and  $432.00  given 
for  the  Crenshaw  mortgage,  the  sum  of  $194.00  purporting 
to  be  for  rent  of  land,  ana  a  small  sum  to  be  paid  as  balance 
to  Carr.  In  stating  the  account  originally  before  the  regis- 
ter, it  may  have  been  proper  and  necessary  to  show  other 
indebtedness  of  the  mortgagor,  to  which  payments  were 
applied ;  but  the  only  balance  due,  for  which  a  decree  of 
foreclosure  could  be  rendered  upon  the  pleadings,  was  for 
the  balance  unpaid  of  the  debts  secured  by  the  mortgages. 
After  this  was  done,  and  a  final  decree  of  foreclosure  and 
order  of  sale  rendered,  and  this  decree  fully  satisfied,  it  was 
irregular,  if  not  wholly  without  the  jurisdiction  of  the  court, 
to  order  the  register  to  execute  a  reference,  and  state  an 
account  between  the  parties,  as  to  other  transactions  and 
other  indebtedness,  not  covered  by  the  original  or  cross-bill 
of  the  case,  and  wholly  outside  of  the  mortgage  debt. 

Where,  after  final  decree  of  foreclosure,  payments  are 
made,  or  the  mortgajged  property  is  sold,  but  the  payments 
or  proceeds  are  insufficient  to  satisfy  the  decree,  it  is  right 
and  proper  to  order  a  reference  to  ascertain  how  much  of 
the  decree  of  foreclosure  remains  unsatisfied,  and  it  is  for 
such  unpaid  balance  of  the  foreclosure  decree  that  the 
statute  authorizes  proceedings  for  a  personal  decree,  or 
judgment  which  may  be  enforced  by  execution. — Code, 
§  3605 ;  Pressley  v.  McLean^  80  Ala.  310;   Winston  v.  Brown- 
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ing,  61  Ala.  80;  Sayre  v,  Elyton  Land  Co.,  73  Ala.  87 ;  Tedder 
V.  Steele,  70  Ala.  347. 
Reversed  and  remanded. 


O^Conner  JMiningr  &  Manafactur- 
ing  Co.  i;.  Coosa  Furnace  Co. 

Bm  in  Equity  by  Creditor  to  set  aside  Conveyances  as  Fraud'- 

idemt. 

1.  TransaciioM  between  corporation  $  acting  through  sam^  perioru  a$ 
directors, — The  directors  of  a  private  corporation,  in  the  transaction 
of  its  business,  are  the  agents  of  the  corporation  and  its  stockholders, 
and  they  can  not  bind  it  by  a  contract  in  reference  to  a  matter  in 
which  they  have  an  adverse  personal  interest^  and  in  transactions 
between  two  corporations  which  have  adverse  mterests,  if  the  same 
persons  act  as  directors  for  each  of  them,  either  corporation  may 
avoid  the  contract,  without  regard  to  the  question  of  advantage  or 
detriment ;  but  the  contract  is  only  voidable  at  their  instance,  and 
creditors  can  not  assail  it  except  on  the  ground  of  fraud,  though  the 
dual  relation  of  the  directors  is  a  circumstance  to  be  considered  in 
determining  the  good  faith  of  the  parties. 

Appeal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  S.  K  McSpadden. 

The  bill  in  this  case  was  filed  on  the  Ist  November,  1886, 
by  the  O'Oonner  Mining  &  Manufacturing  Company,  a  pri- 
vate corporation  organized  under  the  laws  ol  Alabama, 
against  tne  Coosa  Furnace  Company  and  the  Gadsden  Iron 
Company,  both  Alabama  corporations,  the  Wabash  Iron 
Company  and  the  Vigo  Iron  Company,  two  Indiana  corpo- 
rations, and  against  A.  L.  Crawford  and  his  two  sons,  J.  P. 
Crawford  and  A.  J.  Crawford.  The  complainant  was  the 
owner  of  an  iron  mine  near  Gadsden,  and  on  the  18th  De- 
cember, 1882,  leased  said  mine,  with  its  fixtures,  appurten- 
ances, Ac,  to  the  Coosa  F?irnace  Company  for  the  term  of 
ten  years,  the  lessee  undertaking  to  pay  an  annual  royalty 
of  fifteen  cents  per  ton  on  all  iron  mined,  not  less  than  50,000 
tons  annually.  Claiming  a  breach  of  this  contract  in  failure 
to  pay  the  royalty,  the  complainant  instituted  an  action  at 
law  against  tne  lessee,  and  the  action  was  pending  when  the 
bill  in  this  case  was  filed.  The  Coosa  Furnace  Company 
was  organized  with  a  capital  stock  of  $125,000,  its  only 
stockholders  being  said  A.  L.  Crawford  and  his  two  sons ; 
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and  its  works  were  located  near  the  complainant's  iron  mine. 
On  the  7th  April,  1884,  the  Coosa  Furnace  Company  exe- 
cuted a  mortga«je  conveying  substantially  all  of  its  property 
to  the  two  Indiana  corporations  and  A.  L.  Crawford,  as  secu- 
rity for  debts  due  to  each  of  them,  which,  as  recited,  aggre- 
gated $125,000.  On  the  18th  July,  1885,  the  Coosa  Furnace 
Company  conveyed  most  of  the  mortgaged  property,  by  ab- 
solute deed,  to  the  Wabash  Iron  Company,  on  the  recited 
consideration  of  160,000 ;  and  that  company,  at  the  same 
time,  sold  and  conveyed  the  property,  on  the  recited  consider- 
ation of  $55,000,  to  the  Gadsden  Iron  Compay,  a  new  corpo- 
ration organized  by  the  Crawfords  as  stockholders. 

The  bill  assailed  the  validity  of  the  mortgage  and  of  the 
deeds  to  the  Wabash  Iron  Company  and  the  Gadsden  Iron 
Company,  on  the  ground  that  tney  were  executed  with  the 
intent  to  hinder  and  delay  creditors,  and  that  the  considera- 
tion was  simulated.  The  bill  prayed  that  said  conveyances 
be  set  aside,  and  the  property  be  condemned  to  the  satis- 
faction of  complainant  s  debt,  as  ascertained  by  the  register 
on  the  statement  of  an  account;  also,  that  the  unpaid  sub- 
scriptions of  the  Crawfords  for  stock  in  the  Coosa  Furnace 
Company  be  also  ascertained,  and  personal  decrees  be  ren- 
dered against  them  for  their  respective  indebtedness.  An 
amended  bill  was  afterwards  filed,  alleging  that  the  Coosa 
Furnace  Company  was  insolvent  when  the  original  bill  was 
filed ;  and  a  receiver  was  asked  and  appointed 

On  final  hearing  on  pleadings  and  proof,  the  chancellor 
held  that  the  complainant  had  failed  to  make  out  a  case  for 
relief,  but  did  not  dismiss  the  bill,  retaining  the  case  for  a 
settlement  of  the  receiver's  accounts.  The  complainant  ap- 
peals, and  assigns  the  decree  as  error. 

DuNLAP  &  DoRTCH,  for  appellant,  cited  Morawetz  on  Cor- 
porations, §§  787,  517,  520,  525 ;  Cook  on  Stect  &  Stockhold- 
ers, 661,  and  notes;  Hayicood  v.  Lincoln  Lumber  Co.,  64  Wis. 
639;  Jones  on  Liens,  §86;  Storv's  Equity,  1252;  Bank  of 
St.  Marys  v.  St  John,  25  Ala.  566;  59  Ala.  139;  Bouse  v. 
Merchants'  Nat.  Bank,  15  Amer.  St.  Rep.  644. 

Aiken  &  Martin,  and  Watts  &  Son,  contra,  cited  iJbhe 
Lon  B.  &  a  Co.  V.  Thacher,  87  Ala.  458;  Twinlick  Oil  Co.  v. 
Marbury,  91  U.  S.  587;  KelUj  v.  Bailroad  Co.,  141  Mass.  496; 
135  Mass.  367;  Hurts  v.  Broicn,  77  111.  226;  Buell  v.  Buck- 
ingham, 16  Iowa,  284;  Whit  well  v.  Warner,  20  Vermont,  425 ; 
Ashurst's  Appeal,  60  Penn.  St.  290;  47  Conn.  47;  1  Spear's 
Eq.  545;  Saryent  v,  Webster,  13  Mete.  497;  Gas  Co,  v.  Berry, 
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113  U.  S.  322;  19  Central  L.  J.  368;  2  Amer.  Si  Rep.  263; 
66  Amer.  Dec.  165;  Buncombe  v.  Railroad  Co,,  84  N.  T.  190; 
16  N.  J.  Eq.  229;  Field  on  Corporations,  196. 

WALKER,  J.— The  bill  was  filed  by  the  O'Conner  Min- 
ing &  Manufacturing  Company  as  a  simple  contract  creditor 
of  the  Coosa  Furnace  Company,  and  its  principal  purpose 
was  to  reach  and  subject  to  tne  payment  of  the  debt  claimed 
certain  property  alleged  to  have  been  fraudulently  conveyed 
by  the  Coosa  Furnace  Company,  first,  by  a  mortgage  exe- 
cuted on  the  7th  day  of  April,  1884,  and  again,  as  to  a  part 
of  the  property,  by  a  deed  of  absolute  conveyance  exe- 
cuted on  the  13th  day  of  July,  1885.  The  specified  ground 
of  attack  upon  the  conveyances  in  question  is,  that  they 
were  executed  for  the  purpose  and  with  the  intent  to  hinder, 
delay  or  defraud  the  complainant,  and  to  prevent  it  from 
enforcing  collection  of  its  just  demands ;  and  that  the  debts 
the  mortgage  was  given  to  secure,  and  also  the  considera- 
tions recited  in  the  deed,  were  simulated  and  not  real.  The 
execution  of  the  two  instruments  is  alleged  in  the  bill,  and 
is  admitted  in  the  answer.  The  instruments  must  stand, 
unless  the  particular  infirmities  charged  against  them  are 
shown  by  tne  evidence.  There  are  no  allegations  to  sup- 
port a  contention  that  their  formal  execution  by  the  corpo- 
ration was  insufiScient  in  any  particular. 

The  charge  that  the  considerations  recited  in  the  two  instru- 
ments respectively  were  simulated  and  not  real  is  not  sus- 
tained by  the  proof.  The  defendants  proved,  without  con- 
tradiction, that  the  debts  secured  by  the  mortgage  were  due 
from  the  mortgagor,  and  represented  full  value  received  by 
it;  and,  also,  that  the  consideration  mentioned  in  the*deed 
was  paid  in  the  discharge  of  debts  which  were  secured  by 
the  mortgage,  and  that  the  property  conveyed  was  not  at 
that  time  worth  as  much  as  tne  amount  of  the  debts  in  pay- 
ment of  which  it  was  received.  We  would  have  to  ignore 
the  uncontroverted  evidence  in  the  case  to  arrive  at  any 
other  conclusion  on  the  subject  than  that  the  debts  correctly 
represented  money  actually  advanced  to  the  Coosa  Furnace 
Company  and  bills  contracted  by  it. 

Much  stress  is  laid  in  the  bill,  and  in  the  argument  of 
counsel  for  the  appellant,  upon  the  relations  existing 
between  the  several  defendants  during  the  time  covered  by 
the  transactions  which  are  sought  to  be  impeached.  The 
dealings  in  question  were  between  the  Coosa'^Pumanoe 
Company,  on  the  one  side,  and  the  Wabash  Iron  Company, 
the  Vigo  Iron  Company,  A.  L.  Crawford  and  his  two  sons. 
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J.  P.  Crawford  and  A.  J.  Crawford,  on  the  other  side.  It  is 
true  that  each  of  the  corporations  mentioned  was  controlled 
and  dominated  by  the  Urawfords.  The  great  bulk  of  the 
stock  in  each  of  them  was  owned  and  held  by  members  of 
the  Crawford  family.  The  board  of  directors  in  each  of  the 
corporations  was  composed  of  the  Crawfords  and  their 
adherents.  It  thus  plainly  appears  that  the  transactions 
were  between  the  Coosa  Furnace  Company  and  some  of  its 
own  stockholders  and  directors,  and  also  two  other  corpo- 
rations having  boards  of  directors  composed  of  the  same 
persons  who  managed  and  controlled  the  first  named 
company. 

The  directors  of  a  business  corporation  are  its  agents. 
Though  they  may  not  be  trustees  in  thft  technical  sense, 
yet  they  exercise  functions  of  a  fiduciary  character.     Their 

Sosition  implies  that  confidence  is  reposed  in  them.  The 
uties  which  a  director  assumes  to  the  corporation  and  to 
the  stockholders  thereof  disqualifies  him  from  binding  the 
corporation  in  a  transaction  in  which  he  is  adversely  in- 
terested. He  can  not  at  the  same  time  act  for  himself  and 
for  his  principal,  without  the  full  knowledge  and  free 
consent  of  the  principal.  In  Morawetz  on  Private  Corpo- 
rations, §  528,  it  is  said  :  "A  person  who  is  agent  for  two 
parties  can  not,  in  the  absence  of  express  authority  from 
each,  represent  them  both  in  a  transaction  in  which  they 
have  contrary  interests.  This  rule  is  based  upon  the  same 
reason  as  the  rule  which  prohibits  an  agent  from  repre- 
senting his  principal,  when  his  personal  interests  are  op- 
posed to  his  duty.  The  principal  stipulates  for  the  judgment 
and  skill  of  his  agent,  and  the  latter  has  no  authority  to 
act,  when  he  is  not  in  a  position  to  give  the  principal  the 
benefits  of  his  best  endeavors.  It  follows,  therefore,  that 
the  directors,  or  other  agents  of  a  corporation,  have  no 
implied  authority  to  bind  the  company  by  making  a  contract 
with  another  corporation  which  they  also  represent"  If 
the  same  persons  as  directors  of  two  different  companies 
represent  both  companies  in  a  transaction  in  which  their 
interests  are  opposed,  such  transaction  may  be  avoided  by 
either  company,  or  at  the  instance  of  a  stockholder  in 
either  company,  without  regard  to  the  question  of  advantage 
or  detriment  to  either  company.  Both  the  corporations 
are  armed  with  the  right  to  repudiate  such  a  transaction,  no 
matter  how  fair  and  open  it  may  be  shown  to  be. — Memphis 
&  Charleston  B.  Co,  v.  Woods,  88  Ala.  630,  641. 

But  the  duty  which  disqualifies  the  directors  from  binding 
the  corporation  by  a  transaction  in  which  they  have  an 
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adverse  interest,  is  one  owing  to  the  corporation  which 
they  represent,  and  to  the  stockholders  thereof.  A  princi- 
al  may  consent  to  be  bound  by  a  contract  made  for  him 
►y  an  agent  who,  at  the  same  time,  represented  an  interest 
adverse  to  that  of  the  principal.  A  cestui  que  trust  may  elect 
to  confirm  a  transaction  which  he  could  have  repudiated  on 
the  ground  that  the  trustee  had  an  interest  in  the  matter 
not  consistent  with  his  trust  relation.  In  like  manner, 
dealings  between  corporations,  represented  by  the  same 
persons  as  directors,  may  be  accepted  as  binding  by  each 
corporation  and  the  stockholders  thereof.  The  general 
rule  is,  that  such  dealings  are  not  absolutely  void,  but  are 
voidable  at  the  election  of  the  respective  corporations,  or 
of  the  stockholders  thereof.  They  become  binding,  if 
acQuiesced  in  by  the  corporations  and  their  stockholders. 
Keuy  V,  Newhuryport  Horse  Haihoad,  141  Mass.  ^9&\Ashursf8 
Appeal,  60  Pa.  St.  290-314 ;  B^LeH  v.  Buckingham,  16  Iowa,  284 ; 
Manufacturers'  Sailing  Bank,  97  Mo.  38 ;  Alexander  v. 
JVilUarns,  14  Mo.  App.  13  ;  Ticinlick  OH  Co,  v.  Marhury, 
91  U.  S.  587 ;  Booth  v,  Rohimon,  55  Md.  419 ;  IL  S.  Rolling 
Stock  Co.  V,  Atlantic  d  Great  Western  R.  Co.,  32  Am.  B^p. 
390 ;  Taylor  on  Private  Coporations,  (2d  Ei)  §  630 ;  1  Beach 
on  Private  Corporations,  §  247. 

The  directors  of  a  corporation,  in  the  transaction  of  its 
business  and  the  disposition  of  its  property,  do  not  stand 
in  any  such  relation  to  the  general  creditors  of  the  corpo- 
ration as  they  occupy  to  the  corporation  itself  and  to  its 
st( -ckholders.  They  are  not  the  agents  of  such  creditors, 
nor  can  they  usually  be  regarded  as  trustees  acting  in  their 
behalf.  The  creditors  are  not  entitled  to  disaflBrm  a  trans- 
fer of  the  property  of  the  corporation,  made  by  its  directors 
or  other  agents,  merely  because  the  corporation  itself  or  its 
stockholders  could  have  done  so.  When  a  disposition  of 
the  property  of  a  corporation  is  assailed  by  its  creditors, 
they  are  not  clothed  with  the  right  of  the  corporation  or  of 
its  stockholders  to  set  aside  the  transaction,  regardless  of 
its  fairness  or  unfairness,  on  the  ground  that  it  was  entered 
into  by  representatives  of  the  corporation  who  had  put 
themselves  in  a  relation  antagonistic  to  the  interests  of  their 
principal.  The  right,  of  the  creditor  to  impeach  the  trans- 
action depends  upon  its  fraudulent  character.  The  question 
in  such  case  is,  was  the  transaction  which  is  complained  of 
entered  into  with  the  intent  to  hinder,  delay  or  defraud 
creditors?  Was  the  property  fraudulently  transferred  or 
conveyed  ?  The  mere  fact  that  the  corporation,  in  disposing 
of  its  propertv,  dealt  with  persons  who  at  the  same  time 
VoL»5.  " 
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were  charged  with  the  duty  of  representinpj  its  interests, 
does  not,  by  itself,  render  the  transaction  fraudulent. — Globe 
Iron  Roofing  &  Corrugating  Co,  v.  Thacher,  87  Ala.  458. 

Where  the  property  oif  a  corporation  is  transferred  to 
another  corporation  representea  by  the  same  directors,  the 
fact  of  such  relationship  is  a  circumstance  well  calculated 
to  arouse  suspicion,  and  calls  for  a  rigid  and  severe  scrutiny 
in  the  examination  of  such  transaction  when  it  is  assailed  by 
a  creditor.  When  such  a  relationship  is  shown  to  exist 
between  the  contracting  parties,  clearer  and  fuller  proof 
must  be  given  of  a  valuable  and  adequate  consideration,  and 
of  the  good  faith  of  the  parties,  than  would  be  required  if 
the  transferree  or  grantee  had  been  a  stranger.  When,  how- 
ever, such  examination  is  made,  and  such  proof  is  forth- 
coming, and  the  result  is  that  no  fraud  or  unfair  dealing  is 
shown,  and  it  appears  that  the  transaction  was  not  vitiated 
by  any  infirmity  of  which  a  creditor  has  the  right  to  com- 
plain, then  the  transaction  must  stand,  and  it  is  as  valid,  as 
against  the  creditor,  as  if  the  corporation  had  dealt  with  a 
stranger,  who  was  not  involved  in  any  way  with  the  corpo- 
rate representatves. 

In  the  present  case,  the  proof  offered  by  the  defendants 
shows  fully,  and  in  great  detail,  the  circumstances  connected 
with  the  dealings  between  the  defendants,  corporations  and 
individuals.  The  several  witnesses  were  subjected  to  rigid 
examinations.  The  considerations  to  support  the  several 
debts  which  figured  in  the  transactions  are  clearly  and  dis- 
tinctly proved.  That  the  mortgage  was  given  to  secure 
debts  justly  due,  and  that  the  deed  was  executed  inhonafide 
and  absolute  payment  of  a  portion  of  such  debts,  in  property 
which  was  not  worth  more  than  the  true  amount  of  the 
debts  paid  therewith,  are  facts  clearly  shown  by  testimony 
which  is  not  contradicted  in  any  way.  We  do  not  feel  at 
liberty  to  discredit  and  reject  the  lull  and  consistent  versions 
of  the  matters  in  controversy  given  by  several  of  the  wit- 
nesses, merely  because  these  witnesses  were  the  persons  in 
control  of  the  several  corporations  which  were  engaged  in 
the  dealings  in  question.  There  is  no  prohibition  against  a 
corporation  dealing  with  its  own  stockholders  or  directors 
in  reference  to  matters  in  which  such  stockholders  or  direct- 
ors have  interests  adverse  to  those  of  the  corporation ;  or 
against  several  corporations  which  are  controlled  by  the 
same  persons,  dealing  with  each  other.  Nor  is  there  any- 
thing wrong  in  a  corporation  conveying  its  property  as  secu- 
rity for,  or  in  absolute  satisfaction  of,  obligations  honestly 
assumed  in  such  dealings,  if  such  transfer  involves  no  fraud 
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upon  the  rights  of  other  creditors.  The  evidence  in  this 
case  fails  to  show  that  the  conveyances  which  are  assailed 
were  fraudulent  as  charged. 

It  is  alleged  in  the  amendment  to  the  bill  that  the  Coosa 
Furnace  Company  was  insolvent  at  the  date  of  the  execution 
of  the  mortgage,  and  has  been  insolvent  ever  since  that  time. 
Even  if  it  could  be  conceded  that  the  fact  of  insolvency,  if 
proved,  would  create  such  a  change  in  the  relations  between 
the  directors  and  the  creditors  oi  the  corporation  as  to  take 
from  the  directors  the  right  to  allow  one  or  more  creditors 
to  acquire  an  advantage  over  the  others  in  the  application 
of  the  corporate  assets  to  the  payment  of  debts ;  yet  such 
concession  could  have  no  efifect  upon  the  result  in  this  case, 
because  the  evidence  wholly  fails  to  show  that  the  company 
was  insolvent  when  the  mortgage  was  made.  It  plainly  ap- 
pears that  the  company  was  insolvent  fifteen  months  after 
the  date  of  the  mortgage.  Its  property  was  then  worth  very 
much  less  than  it  cost  What  it  was  worth  at  the  time  the 
mortgage  was  executed,  is  not  shown.  It  appears  from  the 
evidence  that  the  value  of  furnace  property  is  very  fluctu- 
ating. The  value  of  the  company's  assets  at  the  date  of 
the  mortgage  is  not  proved,  nor  is  it  shown  that  they  were 
then  worth  less  than  the  amount  of  the  company's  liabili- 
ties at  that  time.  The  inference  that  the  company  was 
insolvent  at  the  date  of  the  mortgage  does  not  follow  from 
the  proof  of  insolvency  more  than  a  year  afterwards.  The 
insolvency  of  the  company  at  the  date  of  the  deed  does  not 
affect  the  validity  of  that  instrument,  for  the  operation  of 
the  deed  was  merely  to  transfer,  in  absolute  payment  of  a 
debt,  property  which  had  been  conveyed  as  security  therefor 
at  a  date  when  the  corporation  is  not  shown  to  have  been 
insolvent. 

The  leasehold  interest  of  the  Coosa  Furnace  Company 
and  the  income  from  the  leased  property  are  assets  of  that 
insolvent  corporation.  It  is  shown  that  the  Gadsden  Iron 
Company  has  been  receiving  the  output  from  the  mines.  It 
is  not  alleged  or  proved  that  the  latter  company  has  paid 
less  for  the  ore  than  it  was  worth,  and  it  is  not  shown  that 
it  is  chargeable  with  fraud  in  the  purchase  thereof.  The 
complainant,  as  a  simple-contract  creditor  without  a  lien,  is 
seeking  to  reach  the  output  from  the  mines,  and  to  subject  it 
to  the  payment  of  its  demands.  Its  claim  in  this  regard  is 
a  legal  demand  which  may  be  enforced  by  proceeding  at 
law.  There  is  no  obstacle  to  hinder  the  complainant  from 
reaching  this  property  by  legal  process.  The  bill  can  not 
be  regarded  as  a  creditors'  bill,  supported  by  the  equitable 
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demand  for  a  settlement  of  the  aflfairs  of  an  insolvent  cor- 
poration, as  it  is  filed  in  behalf  of  the  complainant  alone, 
and  not  in  behalf  of  itself  and  of  other  creditors,  and  for  an 
administration  of  the  assets  and  a  ratable  distribution  among 
the  creditors  entitled  to  share  therein.  The  bill  is  framed 
under  the  statute  authorizing  a  creditor  without  a  lien  to 
file  a  bill  in  chancery  to  subject  property  f  i  audulently  trans- 
ferred or  conveyed,  or  attempted  to  be  fraudulently  trans- 
ferred or  conveyed. — Code,  $J  3544.  As,  in  our  opinion,  the 
proof  fails  to  sustain  the  charge  that  the  transactions  which 
are  assailed  were  fraudulent,  the  conclusion  is  that  the  com- 
plainant is  not  entitled  to  relief.  The  decree  to  that  effect 
must  be  affirmed. 
Affirmed. 


Hadson  v.  Germain  Fruit  Co. 

Action  by  Seller  against  Purchaser  of  Goods,  on  Refusal  to 

Accept, 

1.  Sale  of  perishable  goods  /or  future  delivery;  inspeHion  by  pv  chaser. 
On  a  sale  of  a  car-load  of  oranges,  to  be  shipped  from  California  to 
the  purchaser  at  Birmingham,  Alabama,  "subject  to  inspection,  and 
to  be  received  if  found  by  him  to  be  sound  and  bright,  and  if  other- 
wise to  be  rejected;"  the  seller  is  not  required  to  provide  in  the  bill 
of  lading  that  the  purchaser  has  the  right  of  inspection  on  the  arri- 
val of  the  car,  nor  can  the  purchaser  refuse  to  receive  the  oranges 
because  the  railroad  agent  refused  to  let  him  inspect  them  without 
further  orders,  provided  he  was  allowed  to  inspect  them  within  a 
reasonable  time  after  their  delivery,  to  be  determined  by  the  jury  on 
a  consideration  of  all  the  facts  and  circumstances  of  the  case. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

The  opinion  in  this  case  states  the  material  facts.  The 
only  matters  assigned  as  error  are,  the  refusal  of  a  charge 
asked  by  the  defendant,  and  eight  charges  given  on  request 
of  the  plaintiff.  The  cliarge  asked  and  refused  was  as 
follows  :  "If  the  plaintiff,  through  its  agent.  W.  H.  Jones, 
agreed  to  let  defendant  examine  the  fruit,  and  not  to  take 
it  unless  the  same  was  found  to.  be  sound  and  bright ;  and 
that  the  defendant,  upon  the  arrival  of  the  fruit,  demanded 
the  right  to  examine  it,  and  the  right  to  examine  it  was 
denied  him  by  the  railroad  company ;  this  gave  the  de- 
fendant the  right  to  then  refuse  to  take  the  fruit." 
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The  charges  given  were  in  these  words :  ^1.)  "The 
plaintiff  had  a  reasonable  time  after  the  sale  ot  the  fruit, 
under  all  the  circumstances,  to  deliver  the  fruit,  and  to 
allow  an  opportunity  for  inspection ;  and  if  the  jury  believe 
that  the  9tn  May  was  within  such  reasonable  time,  and  that 
the  plaintiflF,  through  Jones,  on  that  day  offered  defendant 
an  opportunity  to  inspect  the  fruit,  and  he  refused  to  accept 
the  oranges  and  to  pay  for  them,  then  his  refusal  to  inspect 
was  wrongful."  (2.)  "If  the  defendant  informed  Jones  that 
he  would  not  examine  the  fruit,  and  would  not  accept  it, 
because  he  had  made  other  arrangements, — then  plaintiflf 
was  not  bound  to  make  any  further  offer,  or  provide  any- 
further  opportunity  for  inspection ;  and  if  the  jury  further 
believe  that  the  reasonable  time  for  examination  after  arri- 
val had  not  then  expired,  defendant's  refusal  to  accept  the 
fruit  was  wrongful."  (3.)  'If,  within  a  reasonable  time 
after  the  arrival  of  the  fruit  in  Birmingham,  defendant  was 
offered  an  opportunity  to  examine  the  fruit,  and  refused  to 
do  so,  then  his  refusal  was  wrongful."  (4)  "If,  within  a 
reasonable  time  after  the  arrival  of  the  fruit  in  Birmingham, 
defendant  was  offered  by  plaintiff,  through  Jones,  an  oppor- 
tunity to  inspect  the  fruit,  and  refused  to  do  so,  or  accept 
the  fruit ;  then-  his  refusal  to  inspect  was  wrongful,  although 
the  jury  may  further  find  that  the  railroad  company  had. 
before  then  refused  to  allow  an  inspection."  (5.)  "If  the 
jury  believe  from  the  evidence  that  the  defendant  was 
offered  an  opportunity,  within  a  reasonable  time  after  the 
sale  of  the  fruit,  to  inspect  it,  and  that  he  refused  such 
offer  of  privilege  of  inspection,  then  his  refusal  was  wrong- 
ful." (6.)  "If  the  jury  believe  from  the  evidence  that  the 
defendant  refused,  within  a  reasonable  time  after  the  sale, 
to  inspect  the  fruit,  and  said  that  he  would  not  inspect  or 
receive  it,  then  plaintiff  was  not  bound  to  make  any  further 
offer,  or  offer  any  further  opportunity  of  inspection."  (7.) 
"Although  defendant  may  have  demanded  of  Jones,  plain- 
tiffs agent,  to  be  given  an  opportunity  to  examine  the  fruit, 
and  Jones  failed  at  that  time  to  allow  such  examination 
without  refusing  to  do  so  ;  yet,  if  within  a  reasonable  time 
after  such  demand  was  made  an  opportunity  was  given  to 
defendant  to  make  such  examination,  and  he  refused  to 
examine  it,  such  refusal  on  his  part  was  wrongful."  (8.) 
"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
offered  the  defendant  an  opportunity  to  examine  tne  fruit 
within  a  reasonable  time  after  its  arrival,  and  defendant 
declined  to  examine  and  take  it,  such  refusal  on  his  part 
was  wrongful." 
Vol.  95. 
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Lane  &  White,  for  appellant,  cited  Story  on  Sales,  §  418 ; 
Benjamin  on  Sales,  §  910 ;  Herrick  v.  Gallagher,  60  Barbour ; 
Rights,  Remedies  &  Practice,  Vol.  4,  §  1833. 

Cabaniss  &  Weakley,  contra,  cited  2  Benjamin  on  Sales, 
4th  Amer.  ed.,  1023,  n.  11. 

COLEIlIAN,  J. — All  the  assignments  of  error  are  based 
upon  the  charges  given  by  the  court  for  plaintiff,  and  the 
refusal  to  charge  as  requested  by  defendant. 

The  cause  of  action  is  founded  upon  a  contract  for  the 
purchase  of  a  car-load  of  oranges,  sold  by  appellee  to  the 
appellant,  and  was  brought  to  recover  the  difference  between 
the  contract  price  and  the  amount  realized  from  the  sale 
of  the  oranges.  The  evidence  shows  that  the  fruit  was  sold 
by  plaintiff,  through  its  agent,  W.  H.  Jones,  of  Birmingham, 
AJaDama,  to  be  shipped  to  the  defendant  at  Birmingham, 
Ala.,  "subject  to  inspection,  and  to  be  received,  if  found  by 
him  to  be  sound  and  bright,  and  if  otherwise  to  be  rejected." 
The  fruit  was  shipped  from  Los  Angelos,  California,  to 
Birmingham,  Ala. 

The  defense  relied  upon  for  refusing  to  accept  the  car- 
load of  oranges  is  set  up  in  the  special  plea  ©f  the  defendant 
which  avers,  that  the  "plaintiff  agreed  by  and  with  the  de- 
fendant that  the  said  defendant  would  be  allowed  to  open 
said  car  and  examine  the  fruit  on  its  arrival  in  Birmingham, 
before  taking  or  receiving  the  same  ;  and  defendant  says,  on 
the  arrival  oi  the  said  car  he  asked  and  sought  permission 
to  open  the  car  and  to  examine  the  fruit,  all  of  which  was 
denied  him,"  &c.  It  is  not  pretended  that  the  fruit  did  not 
arrive  at  its  destination  within  due  time,  or  was  not  of  the 
quality  agreed  to  be  shipped ;  neither  is  it  controverted 
that  the  defendant,  by  virtue  of  his  contract  of  purchase, 
had  the  right  to  examine  the  fruit  before  accepting  it.  The 
real  contest  is  as  to  whether  the  defendant  m  fact  was  re- 
fused permission  to  examine  the  fruit,  within  the  contem- 
plation of  the  parties,  and  whether  he  was  justifiable  in 
refusing  to  receive  the  fruit. 

It  is  proven  that  the  car  having  the  oranges  arrived  in 
Birmingnam  on  the  7th  of  May,  1890.  It  is  further  proven 
that  W.  H.  Jones,  the  agent  of  the  shipper,  was  in  Bir- 
mingham, and  this  was  known  to  the  defendant.  It  is 
not  denied  that,  on  the  day  of  the  arrival  of  the  car,  the 
defendant  was  notified  by  the  agent  of  the  railroad  that 
the  fruit  had  arrived,  and  that  on  the  same  day  the  de- 
fendant applied  to  the  railroad  agent  for  leave  to  examine 
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the  oranges,  and  that  the  railroad  asrent  refused  to  permit 
the  examination,  upon  the  ground  that  the  bill  of  lading 
did  not  authorize  it.  The  remaining  testimony  is  some- 
what conflicting.  That  of  the  plaintiff  tends  to  show, 
that  on  the  evening  of  the  7th,  the  day  of  arrival  of  the 
fruit,  the  defendant  notified  W.  H.  Jones,  the  agent  of  the 
shipper,  of  the  arrival  of  the  fruit ;  that  he  had  applied  to 
the  railroad  agent  to  examine  the  fruit,  and  had  been  re- 
fused, and  that  he  was  anxious  to  get  the  fruit.  The 
agent,  Jones,  then  stated  he  would  get  permission ;  and  the 
evidence  shows  that  he,  Jones,  telegraphed  immediately  to 
the  shipper,  and  that  on  the  next  day,  the  8th  of  May,  he 
received  permission,  and  offered  to  the  defendant  permission 
to  examine  the  fruit,  and  offered  to  turn  it  over  to  him ;  and 
that  defendant  refused  to  inspect  the  fruit,  or  take  it, 
because  "he  was  not  allowed  to  examine  it  when  he  wanted 
to  do  so."  The  defendant's  testimony  tended  to  show  that 
the  offer  of  the  agent,  Jones,  to  permit  the  examination, 
was  made  on  the  lOtli  of  May,  and  that  the  defendant  had 
made  other  arrangements  by  that  time.  There  was  evidence 
tending  to  show  that  oranges,  at  that  season  of  the  year, 
would  keep  two  or  three  weeks,  and  that  offered  by  de- 
fendant tended  to  show  that  oranges,  at  that  season  of  the 
year,  were  "in  danger  of  rotting  unless  sold  and  used 
quickly."  The  bill  of  lading  was  attached  to  a  check 
drawn  on  the  defendant  for  the  purchase-money,  through 
a  bank  at  Birmingham. 

The  evidence  is  suiBciently  stated  to  test  the  correct- 
ness of  the  rulings  of  the  court  upon  the  charges  given 
and  the  refusal  to  charge  as  requested.  The  purchaser  was 
not  compelled  to  pay  the  purchase-money,  and  thereby 
secure  a  delivery  of  the  bill  of  lading  and  fruit,  before  ex- 
ercising his  right  under  his  contract  to  inspect  the  fruit 
We  are  clearly  of  the  opinion,  however,  that  if  he  had 
pursued  this  course  merely  to  get  control  of  the  car  or 
goods  so  as  to  make  the  inspection,  the  payment  of  the 
purchase-money,  under  such  circumstances,  and  for  this 
purpose,  would  not  have  been  a  waiver  of  the  right  to  ex- 
amine and  reject  the  fruit,  if  it  failed  to  correspond  with 
the  quality  purchased. 

When  goods  of  a  certain  quality  are  to  be  shipped  from  a 
distance,  and  delivered  at  a  designated  place,  subject  to  in- 
spection by  the  buyer,  and  no  time  is  fixed  by  the  contract 
within  which  they  are  to  be  delivered,  or  the  right  of  in- 
spection to  be  exercised,  it  is  understood,  the  law  says,  that 
a  reasonable  time  is  allowed  for  the  delivery,  and  a  reason- 
Vol.  95. 
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able  time  after  their  arrival  is  allowed  to  the  buyer  within 
which  he  must  make  the  inspection.  What  is  a  reasonable 
time  depends  upon  the  facts  and  circumstances  of  the  par- 
ticular case,  to  oe  found  by  the  jury. — Benjamin  on  Sales, 
p.  519  ;  Pierson  v.  Cook,  115  N.  T.  539 ;  Diversly  v.  KeUogg^ 
92  Amer.  Dec.  13  ;  12  Amer.  St.  Rep.  831.  After  the  buyer 
refused  to  examine  or  accept  the  goods,  the  plaintiff  was 
under  no  obligation  to  continue  for  an  indefinite  time  to 
insist  upon  the  acceptance  of  the  fruit  by  the  buyer. 

As  we  construe  the  charges  given  for  the  plaintiff,  when 
applied  to  the  evidence,  tliey  assert  the  law  correctly.  The 
charge  requested  by  the  defendant  asserts  the  proposition, 
that  if,  upon  the  arrival  of  the  fruit,  the  railroad  company 
then  denied  the  right  of  examination  to  defendant,  such 
refusal  on  the  part  of  the  railroad  gave  him  the  right  to  re- 
ject the  fruit.  We  do  not  understand  from  the  contract,  as 
stated  in  the  evidence,  that  it  was  incumbent  on  the  ship- 
per to  provide  in  the  bill  of  lading  permission  to  the  buyer 
to  inspect  the  fruit  on  its  arrival,  or  that  the  common 
carrier,  the  agent  of  the  shipper,  had  authority  to  grant  or 
refuse  the  inspection.  It  was  the  duty  of  the  shipper,  after 
its  arrival,  within  a  reasonable  time  to  see  that  tne  buyer 
had  the  opportunity,  as  provided  in  the  contract,  to  inspect 
the  fruit ;  and  it  was  also  the  duty  of  the  buyer,  within 
such  reasonable  time,  to  exercise  the  right.  If  the  shipper 
himself,  or  his  agent,  Jones,  had  denied  the  right,  and  re- 
fused the  inspection,  or  had  not  provided  for  the  inspection 
within  a  reasonable  time,  the  buyer  would  have  been  under 
no  duty  to  have  repeated  the  demand  to  inspect  the  fruit. 
If  such  had  been  proven,  the  buyer  would  nave  been  at 
liberty  to  regard  the  contract  as  rescinded.  The  charge 
refused  asserts  no  such  proposition.  As  a  matter  of  law,  it 
bases  the  right  to  reject  the  fruit  and  avoid  the  contract 
upon  the  bare  refusal  of  the  railroad  company  to  permit  the 
inspection.  When  referred  to  the  evidence,  the  charge  is 
also  misleading,  conceding  that  as  an  abstract  proposition 
it  was  correct.  It  utterly  ignores  all  the  evidence  which 
tends  to  show  that,  after  the  refusal  by  the  railroad  com- 
pany, the  defendant  notified  Jones,  the  agent  of  the  shipper, 
that  he  was  anxious  to  get  the  fruit,  and  desired  to  inspect 
it,  and  the  statement  of  the  agent  in  reply  that  he  would 
telegraph  the  shipper  for  the  authority,  to  which  the  de- 
fendant made  no  objection.  If  the  jury  believed  this  phase 
of  the  evidence,  it  tends  to  show  that  the  buyer  waived  any 
right  to  rescind  the  purchase,  which  he  might  have  claimed 
on  account  of  the  refusal  of  the  railroad  to  permit  the  in- 
spection. We  find  no  error  in  the  record.  Affirmed. 
40 
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Boykin  V.  Persons* 

Action  on  Common  Money  Counts. 

1.  Partnership  and  individual  demands. — In  an  action  by  the  as- 
signee of  an  account  in  favor  of  a  partnership,  the  defendant  can 
not  set  off  a  debt  due  to  him  by  each  of  the  partners  individually  ;  as 
where  he  paid  a  debt  for  which  he  and  one  of  the  partners  were 
equally  liable  as  former  partners,  and  the  other  partner,  on  buyinj^ 
out  his  interest  in  the  former  partnership,  assumed  to  pay  his  half  oi 
that  debt. 

2.  Appropriation  of  partnership  assets  in  payment  of  partner's  indi- 
ridual  debt. — One  partner  can  not,  without  the  authority  or  consent 
of  the  other,  appropriate  the  partnership  assets  to  the  payment  of  his 
individual  debt,  as  by  agreeing  to  let  his  creditor  take  up  partnership 
goods  in  payment  pro  tanto. 

3.  Amendment  of  bill  of  particulars. — In  an  action  on  an  account  for 
goods  sold  and  delivered,  a  bill  of  particulars  being  furnished  on  de- 
mand, in  which  the  account  is  made  out  in  the  name  of  plaintiff  indi- 
vidually ;  if  the  complaint  is  then  amended  by  averring  that  plaintiff 
sues  as  assignee  of  two  successive  partnerships  with  whom  the  account 
was  contracted,  a  corresponding  amendment  may  be  made  in  the 
heading  of  the  bill  of  particulars. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  F.  S.  Persons  against  F.  S.  Boy- 
kin.  The  original  complaint  contained  only  the  common 
counts,  each  claiming  $80,  for  goods  sold  and  delivered, 
money  loaned,  <fec.  The  defendant  pleaded,  in  short  by  con- 
sent, the  general  issue,  payment,  and  set-off.  A  bill  of  par- 
ticulars was  furnished  on  demand  of  the  defendant,  in  which 
the  account  sued  on  was  made  out  in  the  name  of  plaintiiBT 
individually,  the  items  specified  aggregating  $80.  On  the 
trial,  the  evidence  showing  that  the  goods  were  sold  to  the 
defendant  by  two  successive  firms,  Johnson  &  Walker,  and 
Johnson  &  Persons,  who  were  engaged  in  business  as  drug- 
gists in  the  city  of  Montgomery,  the  i)laintiff  w^as  allowed 
to  amend  his  complaint  by  averring  that  fact,  and  that  he 
sued  as  assignee  of  both  firms ;  and  he  was  also  allowed, 
against  the  objection  and  exception  of  the  defendant,  to 
amend  the  heading  of  the  account  as  set  out  in  the  bill  of 
particulars  by  showing  that  it  was  contracted  with  said 
firms,  and  how  much  with  each,  the  various  items  not  being 
changed. 

The  evidence  on  the  trial  showed  these  facts :    In  1885-6, 

Vol.  96. 
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the  defendant  and  one  Walker  were  engaged  in  the  drug 
business  together  under  the  partnership  name  of  M.  W. 
Walker  &  Co.,  being  equal  partners;  and  the  partnership 
was  indebted  to  Arthur  Stewart  in  the  sum  of  about  $500, 
evidenced  by  note.  The  defendant  sold  out  his  interest  in 
the  partnership  to  J.  F.  Johnson,  and  Johnson  assumed  his 
half  of  the  debt  to  Stewart.  The  debt  to  Stewart  was  after- 
wards "paid  by  the  defendant  at  the  request  of  said  Johnson, 
and  by  agreement  between  them  said  Johnson  was  to  repay 
the  same  to  defendant,  and  was  to  permit  him  to  take  out 
as  much  of  said  debt  as  he  conveniently  could  with  said 
store."  Afterwards,  the  defendant  contracted  with  said  part- 
nership the  account  here  sued  on,  which,  on  the  28th  Octo- 
ber, 1887,  amounted  to  $67.70.  On  that  day  the  plaintiff 
bought  out  the  interest  of  Walker  in  the  partnership  and 
its  assets,  including  their  account  agaiost  the  defendant.  A 
new  partnership  was  then  formed  under  the  name  of  John- 
son &  Persons,  and  defendant  contracted  with  them  a  debt 
for  $12.30.  Afterwards,  plaintiff  bought  out  Johnson's  inter- 
est in  the  notes,  accounts,  and  other  assets  of  the  firm ;  and 
he  then  sued  on  the  account  as  the  assignee  of  each  partner- 
ship. The  defendant  relied  on  these  facts  under  the  pleas 
of  payment  and  set-off,  no  part  of  the  debt  to  Stewart  having 
been  repaid  to  him. 

On  these  facts,  the  court  charged  the  jury :  (1.)  "If  only 
one  of  the  firm  of  Johnson  &  Walker  made  an  agreement 
with  the  defendant  that  he  should  pay  the  Stewart  note  and 
hold  the  same  as  a  partnership  claim  against  the  firm  of 
Johnson  &  Walker,  and  thereupon  defendant  paid  off  said 
note,  he  would  not  be  entitled  to  claim  such  payment  as  a 
partnership  indebtedness  of  Johnson  &  Walker;  that  to 
make  such  indebtedness  a  partnership  debt,  it  would  be 
necessary  that  both  of  the  partners  snould  have  entered 
into  the  arrangement  with  the  defendant."  (2.)  "If  only  one 
of  the  partners  of  Johnson  &  Walker  made  an  agreement 
with  the  defendant  that  he  might  take  goods  from  the  store 
in  payment  of  what  Johnson  owed  or  would  owe  him  on 
account  of  the  Stewart  note,  such  arrangement  would  not 
authorize  defendant  to  set  off  the  account  for  goods  against 
his  claim  for  payment  of  said  note."  (3.)  "Although  each  one 
of  the  partners  of  Johnson  &  Walker  was  indebted  individ- 
ually to  defendant  in  a  greater  sum  than  the  amount  claimed 
in  this  suit,  and  althcmgh  they  were  equally  interested  in 
the  business  of  the  firm,  and  although  the  same  was  true  of 
the  firm  of  Johnson  &  Persons ;  yet  defendant  could  not 
set  off  the  liability  claimed  in  this  action,  or  any  part  thereof, 
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with  the  indebtedness  due  to  him  from  either  or  both  of  said 
partners." 

The  several  rulings  to  which  exceptions  were  reserved 
are  assigned  as  error. 

David  T.  Biakey,  for  appellant. 

A.  A.  Wiley,  contra, 

WALKER,  J. — The  debt  due  to  Stewart  was  contracted 
by  the  firm  of  M.  W.  Walker  &  Co.,  which  was  composed  of 
M.  W.  Walker  and  the  appellant's  intestate,  each  of  them 
having  an  equal  interest  in  the  partnership.  Ihe  appel- 
lant's intestate  sold  his  interest  to  Johnson,  who  agreed  to 
assume  half  of  the  indebtedness  of  Walker  &  Co.  to  Stewart 
The  debt  was  paid  by  the  appellant's  intestate.  For  one 
half  of  the  amount  paid  he  was  entitled  to  a  charge  against 
his  former  partner.  Walker,  on  a  settlement  between  them 
of  their  former  partnership  accounts.  This  was  an  individ- 
ual equitable  claim  against  Walker,  his  former  partner, 
growing  out  of  their  relations  and  liability  as  partners. 
With  this  claim  Johnson  had  no  concern.  As  to  tne  other 
half  of  the  amount  paid  by  the  appellant's  intestate  on  the 
Stewart  debt,  he  was  entitled  to  look  to  Johnson  for  reim- 
bursement, because  of  the  latter's  contract  with  him  to  pay 
half  of  that  debt.  This  was  an  individual  liability  of  Jonn- 
son's,  with  which  Walker  was  not  concerned.  The  result, 
then,  of  the  payment  of  the  Stewart  debt  by  the  appellant's 
intestate  was,  that  he  acquired  a  claim  against  Walker  be- 
cause of  their  equal  liability  as  partners  m  the  firm  which 
contracted  that  debt,  and  a  wholly  separate  claim  against 
Johnson,  based  upon  the  latter's  contract  with  him  individ- 
ually to  pay  half  of  the  Stewart  debt.  These  were  separate 
individual  liabilities  of  the  two  persons  who  composed  the 
new  firm  of  Johnson  &  Walker,  but  in  no  sense  did  the  two 
claims  together  constitute  a  partnership  liability  of  that  firm. 
The  two  claims  were  wholly  distinct. 

The  account  against  the  appellant's  intestate  for  goods 
sold  to  him  by  Johnson  &  Walker  was  a  partnership  demand. 
Against  that  demand,  in  the  hands  of  the  appellee  as  as- 
signee, the  individual  debts  due  from  Johnson  and  Walker 
respectively  to  the  appellant's  intestate  could  not  be  set  oflF, 
because  of  a  want  of  mutuality  between  the  demand  sued 
on  and  those  oflfered  to  be  set  off  against  it.  Nor  could 
Johnson,  without  the  authority  or  consent  of  Walker,  ap- 
propriate the  assets  of  the  firm  to  the  payment  of  the 
Vol.96.  ^^ 
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former's  individual  debt  to  the  appellant's  intestate. — Can- 
non V.  lAiidsey,  85  Ala.  198 ;  Watts  v.  Sayre,  76  Ala.  397 ; 
Clark  V,  Taylor,  68  Ala.  453.  There  was  no  error  in  the 
ndings  of  the  court  upon  these  questions.  There  was  no 
evidence  of  any  demand  in  favor  oi  the  appellant's  intestate 
against  the  appellee. 

The  bill  of  particulars  originally  furnished  to  the  defend- 
ant was  in  the  form  of  two  accounts  against  him  in  favor  of 
the  plaintiflf.  The  amendment  to  the  complaint  ioformed 
the  defendant  that  he  was  sued  on  two  accounts ;  one  for 

?oods,  wares  and  merchandise  sold  to  him  by  Johnson  & 
V^alker,  the  other  for  goods,  wares  and  merchandise  sold  to 
him  by  the  late  firm  of  Johnson  &  Persons  ;  and  that  plain- 
tiff sued  as  transferree  of  both  accounts.  The  bill  of  pat- 
ticulai^  was  amended  simply  by  making  the  accounts  in 
favor  of  the  firms  with  which  they  were  contracted,  instead 
of  with  the  plaintiff  personally.  There  was  no  change  in 
the  list  of  the  items  composing  the  accounts.  As  they  were 
originally  furnished  to  the  defendant,  they  correctly  gave 
him  the  information  to  which  he  was  entitled  in  response  to 
his  demand  for  a  bill  of  particulars.  The  bill  of  particulars 
had  served  its  purpose  when  it  supplied  the  defendant  with 
a  list  of  the  items  composing  the  accounts. — Code,  §  2670. 
In  view  of  the  averments  of  the  amendment  to  the  complaint, 
a  change  in  the  bill  of  particulars,  by  merely  making  the 
account  stand  in  th,e  name  of  the  firms  with  which  they  were 
originally  contracted,  instead  of  in  the  name  of  the  plaintiff, 
who  claimed  them  as  transferree,  could  not  have  involved 
any  injury  to  the  defendant 
Affirmed. 


Hood  V.  Blair. 

Motion  for  Summary  Judgment  against  Sheriff, 

1.  Summary  judgment  ogainH  sheriff;  in  what  court  m.nde. — A  motion 
for  a  summary  judgment  against  a  sheriff  and  his  sureties,  for  his 
failure  to  make  the  money  on  an  execution  issued  by  a  justice  of  the 
peace,  must  be  made  in  the  Circuit  Court,  when  the  amount  of  the 
judgment,  with  interest  and  costs,  exceeds  $100;  and  if  less  than  that 
sum,  in  the  justice's  court.— Code,  §§  3326,  3333. 

2.  Snmf;  joinder  of  causes  of  action;  amendment. — In  a  motion  for  a 
summary  judgment  against  a  sheriff  and  his  sureties,  for  his  failure 
to  make  the  money  on  two  executions  issued  by  a  justice  of  the  peace, 
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one  of  which  was  for  less  than  $100,  there  is  an  improper  joinder  of 
two  separate  and  district  causes  of  action,  one  of  which  is  not  within 
the  jurisdiction  of  the  court ;  but  the  motion  may  be  amended,  and 
the  refusal  to  allow  an  amendment  is  a  reversible  error ;  and  a  recital 
in  the  judgment-entry,  that  the  objections  raised  by  demurrer  '*can 
not  be  cured  by  amendment,"  shows  that  the  opportunity  to  amend 
was  denied,  although  there  is  no  bill  of  exceptions. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

The  record  does  not  show  the  name  of  the  presiding  jud^e. 

This  was  a  motion  by  S.  M.  Hood  for  a  summary  judg- 
ment against  John  S.  Blair  and  the  sureties  on  his  official 
bond  as  sheriff,  for  his  failure  to  make  the  money  on  two 
executions,  or  orders  of  sale,  which  had  come  to  his  hands 
to  be  executed,  and  which  were  issued  by  a  justice  of  the 
peace,  on  two  judgments  rendered  by  him  in  attachment 
cases ;  one  of  said  judgments  being  for  $60,  besides  interest 
and  costs,  and  the  other  for  $100.  The  defendants  de- 
murred to  the  motion,  assigning  fourteen  grounds  of  de- 
murrer, among  which  were  these :  (1)  that  the  court  had 
no  jurisdiction  of  the  motion ;  (2)  that  the  two  cases  were 
improperly  joined  in  one  motion  ;  (3)  that  a  summary  judg- 
ment could  not  be  rendered  for  the  failure  to  make  the 
money  in  an  attachment  case,  or  under  a  vend,  ex.  The 
court  sustained  the  demurrer  generally,  and  the  judgment- 
entry  recites,  "It  appearing  that  the  objections  raised  by 
the  demurrers  can  not  be  cured  by  amendment,  it  is  con- 
sidered that  said  motion  be  dismissed."  There  is  no  bill 
of  exceptions  in  the  record.  The  judgment  of  the  court  is 
assigned  as  error. 

Walden  &  Son,  for  appellant, 

J.  L.  BuBNETT,  contra. 

WALKER,  J. — A  summary  judgment  may  be  rendered 
against  a  sheriff,  for  failing  to  make  the  money  on  an  exe- 
cution issued  by  a  justice  of  the  peace  which  by  due  dili- 
gence might  have  been  made,  for  the  amount  of  the  exe- 
cution and  interest,  and  five  per-cent.  damages  on  the 
amount  thereof ;  and  the  motion  must  be  made  in  the  Cir- 
cuit Court  when  the  amount  claimed,  by  reason  of  interest 
or  damages,  exceeds  the  sum  of  one  hundred  dollars. — Code, 
§§  3325  and  3333.  Under  former  statutes,  such  judgments 
could  not  be  rendered  against  sheriffs,  for  any  negligence  or 
misfeasance  on  their  part  in  levying  process  issued  by,  and 
returnable  before  justices  of  the  peace. —  Thompson  v.  Aeree, 
69  Ala.  178.    The  motion  in  this  case  disclosed  a  state  of 

Vol.  aa, 
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facts  authorizing  a  summary  judgment  against  the  sheriff 
for  failing  to  make  the  money  on  the  execution  issued  on 
the  judgment  for  one  hundred  dollars.  The  Circuit  Court 
was  wittiout  jurisdiction  to  render  such  judgment  for  the 
failure  to  make  the  money  on  the  execution  on  the  judg- 
ment for  sixty  dollars.  That  matter  presented  a  case  for  a 
summary  judgment  by  a  justice  of  the  peace.  The  motion 
as  made  presents  two  separate  and  distinct  causes  of  action, 
which  could  not  be  joined,  and  as  to  one  of  which  the  Cir- 
cuit Court  was  without  jurisdiction.  The  demurrer  to 
the  motion  upon  this  and  other  grounds  was  properly 
sustained. 

But  the  motion  could  have  been  amended  so  as  to  cure 
its  defects.  The  Circuit  Court  erred  in  adjudging  that  the 
objections  suggested  by  the  demurrers  could  not  be  removed 
by  amendment,  and  in  dismissing  the  motion  on  that  ground. 
A  mere  failure  by  the  court  to  tender  an  opportunity  to 
amend  before  dismissing  the  motion  would  not  be  revers- 
ible error,  in  the  absence  of  any  showing  that  the  right  to 
amend  was  denied. — Malian  v,  Tatum^  69  Ala.  466.  In  such 
case,  it  is  not  made  to  appear  that  the  appellant  was  denied 
a  privilege  to  which  he  was  entitled.  There  is  simply  a  fail- 
ure to  show  that  the  question  as  to  the  existence  of  the  right 
was  raised  in  the  lower  court.  When,  however,  this  right 
is  expressly  denied  by  the  court,  and  the  motion  is  dismissed 
on  tnis  ground,  it  sufficiently  appears  that  the  appellant 
was  deprived  of  a  valuable  right,  and  this  error  to  his 
injury  entitles  him  to  a  reversal. 

Reversed  and  remanded. 


Elyton  Land  Co.  v.  8ouf  h  &  IVorth 

Ala.  Railroad  Co.  da ^i 

Statutory  Action  in  nature  of  Ejectment.  117  408- 

^  •'     "^  lift  122 

119    126 

1.  Jin'ilrond  cnmpany^ft  right  of  way;  nnture  of  title, — Land  acquired 
by  a  railroad  company  for  its  right-of-way,  whether  by  condemnation 
proceedings  or  by  purchase  or  grant  from  the  owner,  is  its  private 
property,  though  charged  with  a  public  use;  and  the  public  can 
not  claim  any  interest  in  it,  as  in  lands  dedicated  to  the  public  use. 

2.  K»tnp})el  hy  chancery  decree^  and  by  fhed. — In  1871,  the  Elyton 
Land  Company,  owning  the  lands  on  which  the  prospective  city  of 
Birmingham  was  located,  subject  to  the  right-of-way  which  the  Ala- 
bama <k  Chattanooga  Bailroad  Company  had  secured  through  them, 
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and  desiring  to  induce  other  companies  to  make  their  roads  center 
there,  entered  into  a  contract  with  said  A.  &  C.  company  and  the 
South  &  North  Alabama  Railroad  Company,  whose  road,  as  located, 
would  run  through  or  near  said  city :  by  which  contract,  said  E.  L. 
Company  bargained,  sold  and  conveyed  to  said  two  railroad  companies 
a  strip  of  land  several  hundred  feet  wide,  and  extending  over  4,000 
feet  along  each  side  of  the  right-of-way  of  said  A.  &  C.  road,  for  rail- 
road purposes,  on  condition  that  they  erect  their  depots,  machine- 
shops,  &c.,  in  Birmingham,  and  that  they  give,  grant  and  convey  "to 
the  first  two  railroad  corporations  constructing  their  roads  from  their 
terminus  to  said  city"  a  part  of  said  land,  not  exceeding  one-fourth 
each,  for  the  construction  of  their  depots,  &c. ;  and  on  the  further 
condition  that  a  certain  portion  of  said  tract,  of  designated  size,  "be 
appropriated  and  used  forever  as  a  general  passenger  depot  for  all 
railroads  entering  said  city,  with  right-of-way  to  same ;  ana  with  the 
further  condition  that  a  strip  of  the  land,  35  feet  wide,  lying  on  each 
side  of  the  right-of-way  of  the  A.  &  C.  company,  "shall  be  held  by  the 
said  party  of  the  first  part  [E.  L.  Co.]  forever  as  a  perpetual  right-of- 
way  for  all  railroad  companies  doing  business  in  and  through  said 
city."  On  the  30th  April,  1872,  the  Elyton  Land  Company  conveyed 
to  the  S.  &  N.  Ala.  Railroad  Company,  a  strip  of  land  for  a  right-of- 
way,  but  with  a  proviso,  "that  any  other  railroads  running  into  or 
through  the  city  of  Birmingham  shall  have  the  right  to  run  a  par- 
allel track  along  and  upon  the  same  right-of-way.*'  In  March,  1881, 
the  Elyton  Land  Company  filed  its  bill  in  equity  against  the  S.  &  N. 
Ala.  Railroad  Company  and  the  Ala.  Great  Southern  Railroad  Com- 
pany, the  latter  being  the  successor  of  the  A.&  C.  Railroad  Company  ; 
alleging  that  the  8.  &  N.  Ala.  company  had  partially,  if  not  substan- 
tially, accepted  the  terms  and  conditions  of  said  agreement  of  April, 
1871,  by  the  construction  of  its  road,  the  erection  of  buildings,  &c., 
and  that  the  other  railroad  companies  had  failed  to  comply,  and 
had  thereby  forfeited  all  rights  under  said  agreement  of  April, 
1871,  which,  as  the  complainant  insisted,  was  revocable  on  that 
account;  and  therefore  praying  that  all  rights  granted  by  said 
agreement  to  the  other  railroad  companies  be  divested,  but  reserv- 
ing the  rights  thereby  granted  to  the  S.  &  N.  Ala.  Railroad  Com- 
pany. Decrees  pro  con/easo  being  duly  entered  against  the  two  de- 
fenaant  corporations,  a  decree  was  rendered  in  accordance  with  the 
prayer  of  the  bill,  revoking,  annulling  and  declaring  void  the  said 
agreement  of  April,  1871.  as  to  the  A.  &  C.  company,  the  A.  G  8. 
company,  and  all  other  railroad  companies  except  the  S.  &  N.  Ala. 
company,  whose  rights  were  reserved  and  confirmed.  Afterwards, 
the  E.  L.  Company  conveyed  to  the  8.  &  N.  Ala.  R.  R.  Co.,  for  rail- 
road purposes,  a  part  of  said  strip  of  lands  in  severalty,  in  satis- 
faction of  the  covenants  of  said  agreement  of  April,  1871.  Heldy  that 
the  Elyton  Land  Company  was  estopped,  as  against  the  8.  &  N.  Ala. 
Railroad  Company,  from  insisting  that  the  strip  of  land  so  conveyed 
to  it  was  to  be  held  as  a  right-of-way  for  all  other  railroad  com- 
panies as  well  as  for  itself. 

3.  Use  of  right-of-way  by  railroad  company.-  Land  which  a  railroad 
company  has  acquired  for  a  right-of-way  may,  unless  restrained  by 
the  terms  of  the  grant,  be  appropriated  to  the  erection  of  depots  or 
other  buildings  necessary  or  proper  for  the  transaction  of  its  ordinary 
business. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  James  B.  Head. 
This  action  was  brought  by  the  Elyton  Land  Company, 
Vol,  05. 


Digitized  by 


Google 


1891.J  OF  ALABAMA.  633 

[Elyton  Land  Co.  v.  South  &  North  Ala.  R.  R.  Co.] 

a  private  corporation,  against  the  South  &  North  Alabama 
Bailroad  Company,  to  recover  the  possession  of  a  tract  or 
strip  of  land,  which  was  thus  described  in  the  complaint: 
"A  strip  of  land  35  feet  wide,  on  the  north  side  of  and  ad- 
joining the  line  of  the  right-of-way  of  the  Alabama  Great 
Southern  Railroad  Company,  as  located  and  extended  from 
the  west  side  or  line  of  section  29,  township  17,  range  2  west, 
to  the  north  line  of  section  2,  township  18,  range  3  west." 
Issue  was  joined  on  the  plea  of  not  guilty,  and  a  jury  was 
waived.  The  court  rendered  judgment  for  the  plaintiff,  for 
all  the  land  sued  for,  except  a  strip  which  is  described  in 
the  bill  of  exceptions  as  the  "land  lying  between  the  west 
line  of  Fourteenth  street  and  the  east  line  of  Twenty-fourth 
street."  The  plaintiff  excepted  to  this  ruling,  and  here 
assigns  it  as  error.  The  action  was  commenced  on  the  25th 
September,  1889. 

The  strip  of  land  sued  for  is  part  of  a  large  tract  contain- 
ing nearly  4,000  acres  on  which  the  city  of  Birmingham  is 
situated,  and  which  was  conveyed  to  the  Elyton  Land  Com- 
pany by  Josiah  Morris  and  wife,  by  deed  dated  February 
28,  1871.  At  that  time,  the  Alabama  &  Chattanooga  Bail- 
road  Company  was  constructing  its  road,  and  had  acquired 
a  right  of  way  through  the  lands,  fifty  feet  wide  from  the 
center  of  its  track  on  each  side,  and  extending  diagonally 
from  the  North-east  to  the  South-west  through  the  whole 
tract ;  and  the  South  &  North  Ala.  Bailroad  Company  was 
constructing  its  road  between  Montgomery  and  Decatur  in 
such  a  direction  that  it  would  cross  the  track  of  the  former 
company  near  or  within  the  limits  of  Birmingham.  On  the 
21st  April,  1871,  a  written  agreement  was  entered  into 
between  the  Elyton  Land  Company  as  party  of  the  first  part, 
the  Alabama  &  Chattanooga  Railroad  Company  as  party  of 
the  second  parti  and  the  South  &  North  Ala.  Bailroad  Com- 
pany as  part;^  of  the  third  part,  as  follows  :  "That  for  and 
in  consideration  of  the  payment  of  one  dollar  to  the  party  of 
the  first  part  by  the  parties  of  the  second  and  third  parts, 
the  receipt  whereof  is  hereby  acknowledged,  and  for  the 
further  consideration  of  their  doing  and  performing  the 
presents  as  hereinafter  stipulated  and  stated,  the  said  party 
of  the  first  part  has  bargained,  sold  and  conveyed,  and  by 
these  presents  doth  bargain,  sell  and  convey  unto  the  par- 
ties of  the  second  and  third  parts,  jointly  and  severally,  the 
following  described  tracts  or  parcels  of  land,  lying  and  being 
in  the  city  of  Birmingham,"  describing  two  strips,  one  on 
each  side  of  the  track  of  the  A.  &  C.  road,  "forming  two 
parallelograms,  415  feet  wide  and  4,780  feet  long ;  all  for  the 
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purposes  and  upon  the  conditions,  that  they  build,  construct 
and  use  thereon  their  depots,  machine-  shops  and  tracks,  for 
the  use  of  themselves,  at  said  city  of  Ibirmingham ;  and 
upon  the  further  condition,  that  they  shall  give,  grant, 
sell  and  convey  unto  the  two  first  railroad  corporations  con- 
structing their  roads  through  from  their  terminus  to  said 
city  an  equal  and  sufficient  quantity  of  the  above  granted 
premises,  not  exceeding  one-fourth  each,  for  their  depots, 
tracks  and  machine-shops  and  other  railroad  property ;  and 
upon  the  further  condition,  that  a*  portion  of  said  premises 
near  the  center  of  the  track  [tract?],  not  less  than  415  by 
900  feet,  be  appropriated  and  used  forever  as  a  general 
passenger  depot  for  each  and  every  railroad  entering  the 
city  of  Birmingham,  with  right-of-way  to  the  same ;  and 
upon  the  further  condition,  that  the  party  of  the  third 
part  shall  have  the  perpetual  and  full  [free?]  use  of  the 
right-of-way  of  the  party  of  the  second  part,  in  a  manner 
hereafter  [to  be]  described  by  deed,  and  that  the  strip  of 
35  feet  lying  between  the  right-of-way  of  the  partly  of 
the  second  part,  on  each  side  of  said  railroad,  and  the 
two  parallelograms  first  above  conveyed,  shall  be  held 
by  the  party  of  the  first  part  forever,  as  a  perpetual  right- 
ot-way  for  all  railroad  companies  doing  business  in  and 
through  the  said  city  as  aforesaid.  It  is  further  stipulated 
by  all  parties  that  the  alternate  streets  crossing  said  above 
described  railroad  and  premises  shall  only  [always?]  be 
kept  open  and  unmolested.  The  party  of  the  first  part  also 
agrees  to  make  and  deliver  to  each  of  the  parties  of  the 
second  and  third  parts  the  proper  deed  and  conveyance  to 
the  portions  of  said  premises  as  selected  and  agreed  on 
between  themselves." 

On  the  30th  April,  1872,  the  Elyton  Land  Company 
conveyed  by  deed  to  the  South  &  l^^orth  Ala.  Eailroad 
Company,  "for  the  right-of-way  of  their  road  forever," 
a  strip  of  land  "fifty  feet  wide  on  each  side  of  the 
center  line  of  their  railroad  as  at  present  located  and 
built,  commencing  at  the  southern  limit  of  their  land, 
and  running  northward  to  the  right-of-way  of  the  Alabama 
&  Chattanooga  Eailroad  Company  near  the  crossing  of  said 
A  &  C.  railroad,  and  also  from  the  right-of-way  of  said 
A.  &  C.  railroad  near  the  point  where  the  South  &  North 
Ala.  railroad  diverges  on  tne  north  from  the  said  A.  &  C. 
railroad,  to  the  northern  limit  of  their  said  property ;"  but 
the  deed  contained  a  proviso,  "that  any  other  railroads  run- 
ning into  or  through  the  city  of  Birmingham  shall  have  the 
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right  to  run  a  parallel  track  along  and  upon  the  same  right- 
of-way." 

On  the  Slst  March,  1881,  the  Elyton  Land  Company  filed 
its  bill  in  equity  against  the  Alabama  Great  Southern  Kail- 
road  Company,  as  the  successor  of  the  Alabama  &  Chatta- 
nooga Railroad  Company,  and  against  the  South  &  North 
Ala.  Bailroad  Company ;  alleging  tnat  the  sole  consideration 
of  said  contract  of  April  21,  1871,  on  the  part  of  complain- 
ant, was  to  induce  said  railroad  companies  to  build  their 
depots,  &c.,  within  reasonable  time,  at  Birmingham;  that 
the  South  &  North  Ala.  Railroad  Company  had  partially 
complied  with  the  conditions  specified  in  said  contract,  and 
was  entitled  to  "an  equitable  portion  of  said  lands,  to-wit, 
one-twelfth  part  thereof,  but  the  other  corporations,  having 
failed,  are  not  entitled  to  any  part  thereof."  Complainant 
claimed  "the  right  to  enter  upon  and  resume  possession  and 
title  to  said  body  of  lands,  as  against  all  oi  said  railroad 
companies  except  the  South  &  North  Ala.  Railroad  Company 
to  its  equitable  portion  as  aforesaid,"  and  "that  there  has 
been  a  defeasance  of  title  in  consequence  of  such  non-com- 
pliance as  against  all  of  said  other  railroad  companies."  The 
bill  therefore  prayed  the  court  to  "declare  the  title  of  said 
railroad  companies,  in  and  to  the  lands  conveyed  by  said 
deed  [contract],  vacated  and  divested  with  the  exception 
aforesaid,  and,  if  they  be  entitled  to  an  election  to  comply 
with  such  conditions,  that  they  do  so  at  once ;  and  failing  to 
comply,  that  the  court  declare  their  title  vacated."  An 
amendment  of  the  bill  was  allowed,  which  alleged  that  the 
lands,  when  purchased  by  the  Elyton  Land  Company,  were 
subject  to  the  right-of-way  of  the  A.  &  C.  Railroad  Company ; 
that  said  companj,  after  its  purchase,  "granted  35  feet  on 
each  side  of  the  right-of-way  of  said  A.  &  C.  Railroad  Com- 
pany, to  be  reserved  property  as  a  common  right-of-way  to 
companies  which,  within  a  reasonable  time,  might  be  doing 
business  in  and  through  said  city  of  Birmingham ;  that  the 
S.  &  N.  Ala.  Railroad  Company,  oy  agreement  with  the  said 
A.  &  C.  Railroad  Company,  ran  its  road  on  the  north  side, 
near  to  and  parallel  with  the  road  of  the  said  A.  <fe  C.  Rail- 
road Company,  and  on  the  right-of-way  of  said  A.  &  C.  com- 
pany through  said  city  of  Birmingham ;  and  that  the  Soutli 
3k  North  Ala.  Railroad  Company,  by  mistake,  has  built  its 
machine-shops  on  said  35  feet  reserved  by  said  Elyton  Land 
Company  ana  granted  as  a  common  right-of-way  for  road- 
beds for  companies  which  might  do  business  in  and  through 
said  city  on  railwav  or  beds. 

Decrees  pro  con/esso  were  entered  against  each  one  of  the 
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defendant  corporations,  and  a  decree  was  afterwards  rendered 
as  follows :    "it  appears  from  the  allegations  of  the  bill,  and 
the  admissions  of  complainant  in  open  court,  that  the  South 
&  North  Ala.  Railroad  Company  has  substantially  complied 
with  the  terms  and  conditions  of  the  agreement  of  April 
2l8t,  1871,  and  has   agreed  with   the   complainant  on   the 
boundaries  of  the  lots  or  parcels  of  land  to  which  said  rail- 
road company  is  entitled  under  said  a^eement,  being  part 
and  parcel  of  the  lands  therein  described;  and  as  to  the 
lands  so  designated  and  set  apart  to  said  South  &  North 
Ala.  Bailroad  Company,  and  as  to  all  other  rights  acquired 
by  it  for  its  own  use  under  said  agreement,  said  agreement 
remains  unaflFected  by  this  decree.     But  it  further  appears 
from  the   bill,  as   taken  confessed   against  the   Ala.  Great 
Southern  Bailroad  Company,  that  the  Alabama  &  Chatta- 
nooga Bailroad  Company  and  its  successor,  the  said  Ala.  Gr. 
So.  Kailroad  Company,  have  wholly  failed  to  comply  with 
the  terms  and  conditions  of  said  agreement  of  April,  1871, 
and  have  forfeited  all  rights  and  privileges  under  said  agree- 
ment ;  and  it  further  appearing  that  said  agreement,  in  so 
far  as  it  is  intended  for  the  use  and  benefit  of  railroad  com- 
panies other  than  the  said  South  &  North  Ala.  and  the  Ala- 
bama &  Chattanooga  companies,  is  a  voluntary  trust,  which 
the  grantor,  before  acceptance,  is  entitled  to  revoke  and  an- 
nul ;  and  it  further  appearing  that  no  other  railroad  company 
has  accepted  the  uses   and  benefits  of  said  agreement,  or 
claimed  any  benefit  thereof  within  a  reasonabk  time  from 
the  making  thereof :     It  is  therefore  ordered,  adjudged  and 
decreed,  tnat  said  agreement  or  conveyance  of  April  21st, 
1871,  be  and  is  hereby  revoked,  annullea,  and  declared  void 
and  of  no  effect,  as.  to  said  Alabama  &  Chattanooga  Bailroad 
Company  and  its  successor,  the  said  Ala.  Great  Southern 
Bailroad  Company,  and  as  to  all  other  railroad  companies 
and  all  other  persons,  reserving,  however,  the  rights  of  the 
South  &  North  Ala.  Bailroad  Companv,  for  its  own  use, 
under  said  agreement,  as  hereinbefore  declared.     It  is  fur- 
ther ordered  and  decreed,  that  the  said  Elyton  Land  Com- 
pany shall  and  does  hold  the  lands  described  in  the  agree- 
ment, excepting  and  saving  only  so  much  thereof  as  has  neen 
set  apart  and  designated  to  the  South  &  North  Ala.  Bailroad 
Company  as  hereinbefore  declared,  in  all  respects  as  if  said 
agreement  or  conveyance  had  not  been  made ;  and  any  cloud 
upon  the  title  of  said  Elyton  Land  Company  created  by  said 
agreement  or  conveyance,  upon  the  lanos  therein  described, 
excepting  and  saving  oidy  the  lands  set  apart  to  the  South 
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&  North  Ala.  Bailroad  Company  as  aforesaid,  be  and  is 
hereby  removed." 

Afterwards,  by  deed  dated  April  28th,  1882,  the  Elyton 
Land  Company  conveyed  to  the  South  &  North  Ala.  Bailroad 
Company,  a  strip  of  land  thus  described :     "Beginning  at  a 

Soint  on  18th  Street  in  the  city  of  Birmingham,  between 
'irst  Avenue  North  and  the  right-of-way  of  the  Ala.  Great 
Southern  Bailroad  Company,  35  feet  from  said  right-of-way, 
running  North-east,  at  rignt  angles  with  said  right-of-way, 
182.5  feet;  thence  South-west,  parallel  to  said  right-of-way, 
900  feet ;  thence  South-east,  at  right  angles  to  said  rij^ht-of- 
way,  182.5  feet,  along  18th  Street  to  the  point  of  beginning, 
the  whole  forming  a  parallelogram  900  feet  by  182.5  feet ; 
the  same  to  be  used  as  a  general  passenger  depot  by  said 
party  of  the  first  part  for  the  convenient  transaction  of  its 
passenger  business  in  said  city  of  Birmingham,  upon  the 
condition  that  any  other  railroad  company  now  doing  busi- 
ness in  Birmingham,  or  which  may  hereafter  build  its  rail- 
road to  Birmingham,  shall  have  access  to  and  use  of  said 
general  passenger  depot,  upon  equitable  terms  to  be  agreed 
on  between  them  and  said  South  &  North  Ala.  Bailroad 
Company."  This  deed  recited  the  material  facts  above 
stated,  and  that  the  South  &  North  Ala.  company  accepted 
the  land  conveyed  by  it,  together  with  that  conveyed  by  the 
deed  of  April,  1872,  in  full  satisfaction  of  all  rights  acquired 
by  it  under  the  agreement  of  April,  1871. 

The  defendant  erected  its  freight  depot  and  other  struc- 
tures on  the  35-foot  of  land  described  in  the  agreement  of 
April  21st,  1871,  some  of  them  being  within  the  limits  of 
the  strip  afterwards  conveyed  to  it  in  severalty,  and  the 
others  without.  For  the  latter  portion  of  the  strip  sued  for 
the  court  rendered  judgment  for  the  plaintiff,  but  refused  to 
render  judgment  for  the  residue ;  and  this  ruling  is  assigned 
as  error  by  the  plaintiff. 

Alex.  T.  London,  for  appellant,  submitted  a  printed  argu- 
ment, in  which  he  maintained  the  following  propositions, 
and  cited  the  following  authorities  :  (1.)  Under  the  agree- 
ment of  April  21st,  1871,  the  South  &  North  Ala.  Bailroad 
Company  acquired  only  an  easement  in  the  35  foot  strips  in 
common  with  all  other  railroad  companies.  This  con- 
struction of  the  agreement  is  apparent  from  its  own  terms, 
considered  in  connection  with  the  circumstances  which  gave 
birth  to  it,  as  illustrating  the  objects  and  purposes  of  the 
respective  parties.  The  S.  &  N.  Ala.  company  built  its 
freight  depot  on  the  strip  with  the  consent  of  the  Elyton 
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Land  Company,  and  recognized  the  title  of  that  company  to 
it  until  the  destruction  of  the  depot  by  fire  in  1884  (2.) 
The  said  agreement,  in  connection  with  the  maps  of  the 
property,  was  a  dedication  of  the  strips  for  railroad  pur- 

Soses. — 5  Amer.  <feEng.  Encyc.  Law,  title  Dedication;  6  Hill, 
i.  Y.  411 ;  BoorcBM  v.  North  Hvdson  Railroad  Co,,  40  N.  J. 
Eq.  557;  118  111.  61-70;  72  Cal.  170;  1  Hill,  N.  Y.  189-91; 
19  Wend.  128 ;  64  N.  Y.  65  ;  Barilett  v,  Ba7igor,67  Me.  460. 
(3.)  The  dedication  must  be  for  public,  as  distinguished 
from  private  uses,  but  it  may  be  limited  to  special  uses  of  a 
public  character. — Washburn  on  Easements,  203-5,  215-6; 
41  N.  J.  Eq.  606;  2  Amer.  &  Eng.  Encyc.  Law,  416 ;  Beatty 
V.  Kurtz,  2  Peters,  566;  Antonez  v,  &lava,  9  Porter,  544; 
Elliott  on  Roads  &  Streets,  109 ;  7  B.  &  C.  257  ;  2  Stra.  1004  ; 

11  East,  375 ;  Cincinnati  v.  White,  6  Peters,  431 ;  Angell  on 
Highways,  146,  3d  ed.;  2  Smith's  L.  C.  164-5.  (4.)  There 
may  be  a  dedication  of  land  for  railway  purposes,  as  for  a 
right-of-way,  or  for  a  general  depot ;  and  such  dedication  is 
for  a  public  use,  as  much  as  a  landing  for  steamboats,  or  for 
a  public  wharl — New  Orleans  v.  United  States,  10  Peters, 
662 ;  Gardiner  v,    Tisdale,   2  Wise.  153 ;  Godfrey  v.  Alton, 

12  lU.  29;  Bolt  v,  Stennett,  8  T.  R.  606;  7  Wall.  272; 
27  Fed,  Rep.  412 ;  Raihvay  Co.  v.  Greeley,  17  N.  H.  47 ; 
4  Ohio  St.  308 ;  16  Ohio  St  3  JO.  (5.)  The  decree  pro  coti- 
^esso  in  the  chancery  suit  is  a  solemn  admission  by  the  South 
&  North  Ala.  Railroad  Company  of  the  dedication  of  the 
strip  in  controversy  as  a  common  right-of-way  for  all  rail- 
roads. The  bill  in  that  case  did  not  attempt  to  affect  that 
part  of  the  land  which  the  Elyton  Land  Company  had 
agreed  to  hold  as  a  common  right-of-way  for  all  railroads, 
and  the  decree  pro  confesso  was  an  admission  that  these 
strips  were  held  as  a  common  right-of-way,  and  were  sub- 
ject to  no  conditions.  The  bill  did  not  ask  a  rescission  of 
the  agreement  as  to  these  strips,  and  the  decree  to  that 
effect  was  ineffectual.— 54  Ala.  291 ;  57  Ala.  246 ;  69  Ala.  86. 
(6.)  The  deed  of  1882  conveyed  to  the  defendant  no  greater 
rights  than  were  acquired  under  the  agreement  of  1871,  and 
it  was  accepted  in  satisfaction  of  those  rights.  (7.)  The 
erection  of  the  defendant's  depot  on  the  strip  in  contro- 
versy is  a  misuser  of  it,  which  entitles  the  plaintiff  to  main- 
tain ejectment. — Perley  v.  Chandler,  6  Mass.  454 ;  Ayres  v. 
Penn.  Railroad  Co,,  57  Amer.  Rep.  538 ;  6  Amer.  &  E.  Encyc. 
Law,  233 ;  Cooper  v.  Smith,  9  S.  &  R.  26 ;  Boiling  v.  Mayor, 
3  Rand.  563 ;  39  Miss.  805 ;  1  Burr.  138 ;  2  Johns.  357 ; 
15  Johns.  447  ;  104  Mass.  1 ;  Morgan  v.  Moore,  3  Gray,  319 ; 
67  Penn.  Si  507 ;  50  N.  Y.  646 ;  3  Wait's  A.  &  D.  8, 
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Hewitt,  Walker  &  Porter,  contra, — (1.)  The  agreement 
of  2l8t  April,  1871,  conveyed  to  the  defendant  the  right-of- 
way  over  and  through  said  35-foot  strip  of  land. — Code, 
§  1831 ;  Jones  v,  Reese,  65  Ala.  134 ;  Wilhinson  v.  May, 
69  Ala.  34;  Doe  v.  Ladd,  77  Ala.  223;  Webb  v.  Crawford, 
77  Ala.  440.  (2.)  The  complainant  is  estopped  by  the 
chancery  decree  and  its  subsequent  deed  to  the  defendant 
from  asserting  that  any  other  railroad  company  has  any 
right  or  interest  in  said  strip  of  land.  (3.)  Tne  erection  of 
the  defendant's  depot  on  the  land  is  not  a  misriser  or  misap- 
priation  of  it,  but  was  a  legitimate  use  for  railroad  purposes. 
(4.)  If  the  erection  of  the  depot  were  a  mismer,  the  plaintiff 
could  not  maintain  ejectment  on  account  of  it,  because  it 
was  not  entitled  to  the  possession. 

WALKER,  J. — The  land  involved  in  this  suit  is  included 
in  the  description  of  the  strips  of  land  lying  on  either  side 
of  the  right-of-wav  of  the  Alabama  &  Cattanooga  Eailroad 
Company,  which,  by  the  terms  of  the  contract  of  April  21st, 
1871,  between  the  Elyton  Land  Company,  the  Alabama  & 
Chattanooga  Railroad  Company,  and  the  South  &  North 
Alabama  Kailroad  Company,  were  to  be  held  by  the  Elyton 
Land  Company  forever  as  a  perpetual  right-of-way  for  all 
railroad  companies  doing  business  in  and  through  the  city 
of  Birmingham.  That  contract  was  before  this  court  in  the 
case  of  the  Alabama  Great  Southern  R,  R,  Co:  v.  South  dt 
North  Ala,  Railroad  Co.,  84  Ala.  570,  and  the  extent  of  the 
right  conferred  by  its  terms  upon  the  South  &  North  Ala- 
bama Railroad  Company  in  the  right-of-way  of  the  Alabama 
&  Chattanooga  Railroad  Company  was  there  determined. 
In  March,  1881,  the  Elyton  Land  Company  filed  its  bill  in 
chancery  against  the  South  &  North  Alabama  Railroad 
Company  and  the  Alabama  Great  Southern  Railroad  Com- 
pany, alleging  in  substance  the  existence  of  the  contract 
above  referred  to,  the  non-compliance  by  the  Alabama 
Great  Southern  Railroad  Company  as  the  successor  of  the 
Alabama  &  Chattanooga  Railroad  Company  with  the  con- 
ditions of  said  agreement  to  be  performed  by  the  former  of 
these  two  companies,  and  the  partial  compliance  by  the 
South  &  North  Railroad  Company  with  the  conditions  to 
be  performed  by  it  under  said  contract,  so  as  to  entitle  that 
company  to  a  portion  of  the  lands  which  it  was  to  receive 
under  the  contract.  The  complainant  in  that  bill  sought 
thereby  to  have  revolted  and  declared  forfeited  the  benefits 
stipulated  for  by  said  agreement  in  favor  of  the  Alabama 
Great  Southern  Railroad  Company,  and  of  all  other  railroad 
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companies,  except  the  South  &  North  Ala.  Kailroad  Com- 
pany. Decrees  pro  confesso  were  entered  against  both  the 
defendants.  A  final  decree  was  rendered  in  which  it  was 
recited  that  "it  appears  from  the  allegations  of  the  bill  and 
the  admissions  of  complainant  in  open  court  that  the  South 
&  North  Alabama  Railroad  Company  has  complied  sub- 
stantially with  the  terms  and  conditions  of  the  agreement 
of  April  21st,  1871,  and  has  agreed  with  the  complainant  on 
the  boundaries  of  the  lots  or  parcels  of  land  to  which  the 
South  &  North  Alabama  Railroad  Company  is  entitled 
under  said  agreement,  being  part  and  parcel  of  the  lands 
therein  described,  and  as  to  the  lands  so  designated  and  set 
apart  to  the  South  &  North  Alabama  Railroad  Company, 
and  as  to  all  other  rights  acquired  for  its  use,  by  said  South 
&  North  Alabama  Railroad  Company  under  gaid  agreement, 
the  said  agreement  remains  unaflfected  by  this  decree."  It 
was  decreed  that  said  agreement  be  revoked,  annulled  and 
declared  void  and  of  no  effect  as  to  the  Alabama  &  Chatta- 
nooga Railroad  Company  and  its  successor,  the  Alabama 
Great  Southern  Railroad  Company,  and  as  to  all  other  rail- 
road companies  and  all  other  persons  ;. but  the  decree  ex- 
pressly reserved  the  right  of  the  South  &  North  Alabama 
Railroad  Company  for  its  own  use  under  said  agreement. 
The  conclusive  effect  of  this  decree  upon  the  rights  of  the 
Alabama  Great  Southern  Railroad  Company  was  fully  re- 
cognized in  the  case  above  cited.  The  result  of  the  decree 
was  to  exclude  all  claim  by  that  company  upon  any  lands  of 
the  Elyton  Land  Company  covered  by  the  terms  of  the  con- 
tract in  question,  and  to  leave  the  interest  of  the 
South  <fe  North  Alabama  Railroad  Company  in  the  strip  of 
land  involved  in  this  suit  undiminished,  and,  indeed, 
augmented,  certainly  to  the  extent  of  the  exclusion  of  the 
Alabama  Great  Southern  Railroad  Company  from  partici- 

{)ation  in  the  benefits  of  the  contract.  The  decree  just  re- 
erred  to  was  followed  by  a  deed,  executed  in  April,  1882, 
whereby  the  Elyton  Land  Company  conveyed  to  the  South 
&  North  Alabama  Railroad  Company  certain  lands  which 
were  accepted  by  the  latter  company  as  the  residue  of  the 
lands  to  which  it  was  entitled  under  the  contract  of  April 
21st,  1871.  It  was  again  recited  in  this  deed  that  the  Ely- 
ton  Land  Company  claimed  that  the  Alabama  &  Chatta- 
nooga Railroad  Company  and  all  other  railroad  companies 
except  the  South  &  North  Alabama  Railroad  Company  had 
failed  to  comply  with  the  terms  and  conditions  of  said  orig- 
inal contract  or  agreement,  and  that  said  agreement  was 
revoked  and  annulled  as  to  all  other  companies  or  persons  ex- 
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oept  the  South  &  North  Alabama  Bailroad  Company.  It 
was  expressly  stipulated  in  that  deed  that  the  right  of  the 
grantee  therein,  acquired  by  said  original  agreement,  to  the 
strip  of  land  thirty-five  feet  wide,  a  portion  of  which  is  in- 
volved in  this  suit,  should  remain  in  full  force  and  effect, 
but  that  the  right-of-way  over  said  strip  was  abrogated  as 
to  all  other  railroad  companies. 

It  is  contended  for  the  appellant  that  the  agreement  of 
April  2l8t,  1871,  together  with  the  maps  of  ite  property 
made  and  published  at  that  time,  effected  a  dedication  of 
the  strips  of  land,  a  portion  of  which  is  involved  in  this 
suit,  for  the  purposes  stated  in  the  agreement,  and  that  this 
dedication  was  irrevocable,  and  could  not  be  affected  by  the 
decree  and  the  deed  of  1882  above  referred  to.  It  is  further 
contended  that  the  erection  of  the  depot  on  the  strip  in 
controversy  is  a  misuser  and  a  diversion  of  it  from  the  pur- 
poses to  which  it  was  devoted  by  the  dedication,  which 
entitles  the  plaintiff  to  maintain  ejectment  for  the  recovery 
of  the  property.  The  consideration  that  railroads  are  de- 
voted to  public  uses  affords  the  justification  for  the  exercise 
of  the  power  of   eminent  domain   for   the   acquisition   of 

Erivate  property  for  railroad  purposes.  But  the  land  held 
y  a  railroad  company  for  the  purposes  of  its  enterprise, 
whether  acquired  by  condemnation  proceedings  or  by  pur- 
chase from  the  owners,  is,  so  far  as  the  right  of  property  is 
concerned,  private  property.  The  incidents  of  private 
ownership  attach  to  it.  The  title  is  in  no  manner  vested  in 
the  public,  or  in  any  part  of  the  public  as  such.  The  title 
of  the  railroad  company  is  as  exclusive  as  that  of  any  sole 
grantee  in  a  conveyance  of  land.  It  must  use  the  property 
for  the  public  purposes  for  which  it  was  acquired  under 
public  authority.  Though  the  property  must  be  so  used, 
still  the  ownership  is  private,  and  the  public  do  not  share 
in  such  ownership.  The  public  are  entitled  to  use  the  prop- 
erty, but  they  use  it  as  the  property  of  the  company,  and  the 
company  is  entitled  to  compensation  for  such  use.  The 
law  secures  to  the  company  the  exclusive  possession  and 
dominion  of  the  property,  and  only  requires  that  it  be  de- 
voted to  the  purposes  of  public  use  and  convenience  to 
subserve  which  its  acquisition  was  authorized.  Land  set 
apart  for  a  railroad  right-of-way,  if  accepted  by  the  railroad 
company,  is  taken  as  the  company's  private  property  and 
for  its  individual  profit,  though  such  company  by  taking 
the  property  charges  itself  with  a  public  duty  as  to  the  use 
to  which  the  property  is  to  be  devoted.  The  acceptance  by 
the  company  is  m  its  own  behalf,  and  can  not  properly  be 
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said  to  be  in  behalf  of  the  public.  A  dedication  is  "an  ap- 
propriation of  land  to  some  public  use  made  by  the  owner 
of  tne  fee,  and  accepted  for  such  use  by  or  on  behalf  of 
the  public."  The  public  is  treated  as  the  grantee,  and  the 
gift  enures  immediately  to  the  public. — 5  Am.  <fe  Eng.  Ency. 
of  Law,  395,  399 ;  Steele  v,  Sullivan,  70  Ala.  589.  Dedica- 
tion is  not  a  mode  of  conferring  a  private  property  right 
in  land.  The  only  cases,  not  controlled  by  special  statutory 
provisions  on  the  subject,  in  which  we  have  found  the  do- 
nation of  land  for  railroad  purposes  spoken  of  as  a  dedica- 
tion involved  only  the  assertion  of  a  claim  to  the  property 
in  question  by  the  railroad  company  itself ;  and  in  sucn 
cases  the  claim  was  either  disallowed,  or  was  rested,  not 
upon  a  common-law  dedication,  but  upon  an  adverse  pos- 
session by  the  railroad  company,  or  upon  a  state  of  facts 
raising  an  estoppel  en  pais  against  the  holder  of  the  legal 
title  which  would  have  precluded  him  from  asserting  his 
title  against  any  one  who  had  occupied  and  improved  the 
land  with  his  knowledge  and  consent  under  similar  circum- 
stances,— Morgan  v.  Railroad  Company,  96  U.  S.  716 ;  Texas 
dt  Neio  Orleans  Railway  Co.  v,  Sutor,  56  Texas,  496 ;  11  Am. 
&  Eng.  E.  K  Cases,  506 ;  Daniels  v,  Chicago  &  N,  W,  R. 
Co.,  35  Iowa,  130 ;  Forney  v.  Calhoun  Co.,  86  Ala.  463.  It 
seems  that  when  the  act  to  be  relied  upon  as  the  acceptance 
of  a  proposed  appropriation  of  property  is  to  be  done,  not 
by  the  public,  or  m  behalf  of  the  public,  but  by  an  individ- 
ual or  by  a  private  corporation,  intending  to  take  the 
property  in  its  own  behalf  for  use  in  a  business  enterprise 
to  be  prosecuted  for  its  own  profit,  and  the  property  is  to 
be  acquired  as  private  property  and  for  private  ^am,  so  that 
the  public  are  not  to  share  in  the  ownership  or  in  the  bene- 
fits of  ownership,  but  the  new  private  proprietor,  by  taking 
the  property  for  the  purposes  in  view,  only  charges  itself 
with  the  duty  of  using  the  property  for  public  purposes  on 
receiving  compensation  for  such  use;  then  such  appropria- 
tion of  tne  property,  to  be  binding  upon  the  holder  of  the 
legal  title,  must  be  effected  by  his  contract,  grant  or  con- 
veyance, unless  he  has  precluded  himself  from  asserting 
his  title  as  the  result  of  a  state  of  facts  which  would  have  a 
like  effect  against  him  in  favor  of  a  purely  private  party  ; 
and  that  it  does  not  follow  that  such  an  appropriation  is 
effected  because  the  act  of  the  proprietor  would  have 
amounted  to  a  common-law  dedication  ii  the  gift  had  enured 
immediately  to  the  public,  and  a  private  ownership  for 
private  profit  had  not  intervened.  It  seems  that  a  railroad 
company  can  not  hold  its  road,  rights  of  way,  depot  grounds  or 
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other  property  against  the  former  proprietor  thereof,  unless 
its  aUeged  interest  therein  has  been  secured  to  it  in  one  of 
the  modes  provided  by  law  for  the  vesting  of  private 
property  rights  in  private  parties.  In  the  oases  found  bv 
us  m  -which  the  claim  of  a  railroad  company  to  such 
property  has  been  rested  solely  upon  a  state  of  facts  which 
would  have  amounted  to  a  dedication  if  the  appropriation 
had  been  for  a  public  use,  such  claim  has  not  been  allowed  ; 
and  the  rejection  thereof  has  been  put  upon  the  ground 
that  such  an  interest  in  property  could  not  be  conferred 
upon  a  private  paity  by  what  is  known  to  the  law  as  a  dedi- 
cation.—  Watson  V,  Chicago  &  St  Paid  R,  Co.,  46  Am.  &  Eng. 
R  Oases,  543,  a  decision  by  the  Supreme  Court  of  Minne- 
sota ;  Todd  V,  Pittsburg,  St.  fV.  dk  C.  R  Co.,  19  Ohio  St.  514 
But,  even  if  it  be  conceded  that  the  contract  of  April  21st, 
1871,  if  standing  alone,  should  be  given  effect  as  an  irrevo- 
cable dedication  of  the  property  in  question  as  a  perpetual 
right-of-way  for  all  raidroad  companies  doing  business  in 
and  through  the  city  of  Birmingham,  and  that  other  railroad 
companies  could  claim  the  benefit  of  that  dedication  and 
would  be  entitled  to  prevent  the  appellee  from  appropria- 
ting the  property  to  a  purpose  inconsistent  with  its  use  as  a 
common  right-of-way;  yet  the  Elyton  Land  Company  is  not 
now  in  a  position  to  assert  such  claim  against  the  South 
&  North  Alabama  Railroad  Company.  In  the  first  place, 
it  plainly  appears  that  the  appellant  obtained  the  decree  on 
the  bill  m  chancery  above  referred  to  by  representing  that 
the  appropriation  of  lands,  including  that  involved  in  this 
suit,  wnich  was  provided  for  by  the  contract  of  April  21st, 
1871,  was  conditional  and  revocable,  and  the  adjudication 
that  such  was  the  effect  of  that  contract  was  necessarily  in- 
volved in  the  decree  then  made.  Furthermore,  the  deed  of 
April  28th,  1882,  was,  in  effect,  a  final  settlement  and  adjust- 
ment between  the-  parties  to  this  suit  of  their  respective 
rights  under  the  contract  of  April  21st,  1871.  It  plainly 
appears  from  the  recitals  contained  in  that  deed  that  the 
appellant  thereby  formally  admitted  that  the  claims  of  all 
other  railroad  companies  to  participate  in  the  use  of  the 
stoip  of  land,  a  portion  of  which  is  involved  in  this  suit, 
had  been  duly  and  rightfully  abrogated ;  and  that  the  ap- 
pellees' right  to  the  exclusive  use  oi  that  land  for  the  pur- 
pose to  which  it  was  devoted  by  the  original  contract  was 
fully  recognized.  The  recital  in  that  deed  of  the  reservation 
of  the  appellee's  right  in  said  strip,  and  the  forfeiture  of  the 
claims  of  all  other  railroad  companies  thereto,  was  a  par- 
ticular recital  of  material  facts  which  entered  into  the  con- 
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sideration  moving  to  the  appellee  for  the  covenant  and  re- 
leases then  made  by  it.  The  appellant  having  obtained  the 
decree  above  referred  to  by  representing  tne  instrument 
upon  which  it  now  relies  as  having^  an  operation  wholly 
diflferent  from  that  now  sought  to  be  imputed  to  it,  and  hav- 
ing, in  its  subsequent  deed,  solemnly  admitted  as  a  material 
fact  that  the  appellee  alone  is  entitled  to  use  the  land  in 
dispute  as  a  rignt-ofrway,  is  now  estopped  from  setting  up 
a  claim  inconsistent  with  such  a  representation  and  admis- 
sion. The  proceedings  in  the  chancery  cause  and  the  re- 
citals in  the  deed  referred  to  show  solemn  admissions  by 
the  appellant  that  the  land  in  dispute  was  not  irrevocably 
dedicated,  as  is  now  claimed,  and  the  appellant  is  bound  by 
those  admissions,  certainly  so  far  as  concerns  its  present 
claim  against  the  appellee. — Pratt  v,  Nixon,  91  Ala.  192 
Jones  V.  Morris,  61  Ala.  518;  Tait  v.  Frow,  8  Ala.  543 
Broivn  v.  Hamil,  76  Ala.  506 ;  CcddioeU  v.  Smith,  77  Ala.  157; 
Hill  V.  Huckahee,  70  Ala.  183,  Bigelow  on  Estoppel  (5th  Ed.) 
366  et  seq ;  7  Am.  &  Eng.  Ency.  of  Law,  7. 

The  extent  of  the  interest  acquired  by  the  appellee  in 
the  land  in  dispute  is  to  use  it  as  a  right-of-way.  The  ap- 
pellant has  not  deprived  itself  of  the  right  to  confine  the 
appellee  to  this  particular  use  of  the  property,  though  it  can 
no  longer  claim  that  other  railroad  companies  are  entitled 
to  share  in  such  use.  The  claim  now  made  is  that  the  erec- 
tion of  a  freight  depot  and  other  structures  on  the  strip  is 
a  diversion  of  the  property  from  the  purpose  to  which  it  was 
appropriated.  In  the  interpretation  of  an  agreement  regard 
is  to  be  had  to  the  situation  of  the  contracting  parties  at 
the  time  it  was  made,  the  occasion  which  gave  rise  to  it, 
and  the  obvious  design  intended  to  be  accomplished,  —  Ten- 
nessee  &  Coosa  R.  Co.  v.  East  Ala,  Bailtvay  Co.,  73  Ala.  444. 
For  reasons  already  stated,  the  appellant  can  not  now  deny 
that  the  appropriation  of  the  property  for  the  particular  use 
mentioned  was  conditional,  and  that  the  right  to  participate 
in  the  use  was  forfeitable  by  any  railroad  company  wnich 
should  fail  within  a  reasonable  time  to  comply  with  the 
conditions  imposed.  According  this  meaning  to  the  con- 
tract, and  it  is  plain  that  the  contingency  of  only  one  rail- 
road company  becoming  entitled  to  the  benefits  offered 
by  the  contract  was  within  the  purview  of  its  terms.  The 
appellant  has  admitted  by  its  deed  that  such  contingency 
has  happened,  that  all  other  railroad  companies  other  than 
the  appellee  have  forfeited  all  claims  under  the  contract  to 
the  use  of  the  strip  in  dispute,  and  that  the  right  to  use  it 
for  the  stipulated  purpose  is  vested  in  the  appellee  alone. 
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The  parties  are  to  be  treated  ifts  having  contemplated  the 
possibility  of  the  appellee  ac(j[uiring  the  exclusive  use  of  the 
strip  as  a  right-of-way  for  its  raflroad  alone. 

It  is  to  be  observed  that  another  provision  of  the  same^ 
contract  secured  to  the  appellee  the  perpetual  and  free  use 
of  the  right-of-way,  one  hundred  feet  wide,  of  the  Alabama 
&  Chattanooga  Kailroad  Company  {Ala.  Gt  Southern  R,  Go. 
V.  South  &  North  Ala.  R.  Co,,  84  Ala.  570),  so  that  the  result 
of  the  appellee's  compliance  with  the  terms  of  the  contract 
was  to  secure  to  it  one  right-of-way  to  be  enjoyed  by  it  in 
common  with  one  or  more  other  railroad  companies,  and 
also  an  exclusive  right  of  way  in  another  strip.  In  view  of 
the  fact  that  the  use  of  the  right-of-way  of  the  Alabama  & 
Chattanooga  Bailroad  Company  was  secured  to  the  appellee, 
the  question  to  be  determined  is,  did  the  appellant  in  stip- 
ulating for  an  additional  right-of-way,  whicn  might  become 
vested  in  the  appellee  exclusively,  intend,  in  the  event  of 
such  right  so  becoming  exclusive,  that  the  strip  so  appro- 
priated should  not  be  occupied  by  depots  or  other  buildings 
adapted  to  railroad  purposes,  but  should  remain  open  so 
that  tracks  could  be  run  over  it.  Such  a  meaning  can  not 
be  imputed  to  the  contract  unless  a  railroad  right-of-way  is 
an  interest  of  such  limited  scope  that  the  land  included 
therein  must  be  devoted  by  the  railroad  company  exclusively 
to  a  tract  or  tracts  over  which  trains  may  pass.  It  is  a 
matter  of  common  knowledge  that  the  railroad  business  in- 
volves the  use,  not  only  of  cars  and  tracks,  but  of  buildings 
and  structures  of  various  kinds.  It  was  contemplated  that 
the  strip  of  land  in  dispute  in  this  case  should  be  used  as  a 
right-of-way  in  a  city.  The  place  was  expected  to  be  the 
scene  for  the  transaction  of  many  phases  of  the  business 
different  from  but  incident  to  the  mere  act  of  carrying  per- 
sons or  things.  It  was  to  be  the  place  for  receiving,  deliv- 
ing,  storing  and  transhipping  freignt.  In  such  places  it  is 
frequently  necessary  for  the  convenient  transaction  of  a 
railroad  business  to  have  platforms,  warehouses,  lumber- 
yards, elevators,  cattle-pens,  engine-houses,  car-sheds, 
depots,  repair-shops,  and  other  like  facilities  contiguous  to 
the  tracks.  The  space  which  is  commonly  called  the  rail- 
road right-of-way  is,  in  populous  localities,  generally  found 
dotted  with  structures,  other  than  the  tracks,  which  are  nec- 
essary or  convenient  for  the  transaction  of  the  business  of 
a  common  carrier;  and  we  think  that  the  erection  of  such 
structures  is  to  be  regarded  as  within  the  contemplation  of 
the  parties  to  a  contract  which  stipulates  for  the  use  of 
land  in  such  a  locality  as  a  railroad  right-of-wayi  unless  the 
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contrary  appears  from  the  terms  of  the  contract.  Ordina- 
rily, the  right-of-way  of  a  railroad  company  is  its  exclusive 
property,  and  the  company  is  entitled  to  its  free  and  unob- 
structed use. — Memphis  (&  Charleston  R.  Co.  v,  WoniadCy 
'84  Ala.  149.  The  company  is  entitled  to  an  absolute  and 
exclusive  possession,  so  far  as  to  secure  fully  every  purpose 
for  which  the  railroad  is  made  and  used. — Tenn,  &  Coosa 
R,  Co.  V.  East  Ala.  Railway  Co.,  75  Ala.  524.  The  question 
is,  what  are  the  uses  to  which  the  right-of-way  may  be 
devoted. 

The  Western  Eailroad  Corporation  was  authorized  by  its 
charter  to  lay  out  its  road,  not  exceeding  five  rods  wide, 
through  the  whole  length,  and  to  acquire  such  strip  by  con- 
demnation proceedings.  In  reference  to  the  rights  of  the 
company  within  this  area,  Shaw,  C.  J.,  delivering  the  opin- 
ion of  the  Supreme  Court  of  Masso/chusetts,  said :  "To  the 
extent  of  five  rods,  it  appears  to  us  the  legislature  intended 
that  the  franchise  of  this  corporation  should  extend,  for  any 
and  all  purposes  incident  to  the  object  of  its  creation.  It 
was  contended  in  argument,  that  their  franchise  for  public 
purposes  extended  only  to  the  use  of  this  strip  of  land  as  a 
way,  and  that  if  they  had  occasion  for  buildings  and  store- 
houses, as  incident  to  their  operations  as  carriers  of  persons 
and  merchandise,  they  were  to  be  regarded  in  their  latter 
capacity  as  carrying  on  a  distinct  business,  for  their  own 
profit,  and  therefore  that  such  buildings  were  not  to  come 
under  the  same  franchise.  But  no  such  limitation  is  con- 
tained in  the  act  of  incorporation,  and  none  such  results 
from  the  nature  of  its  provisions.  The  establishment  of  the 
rail  track,  and  the  maintenance  of  engines  and  cars,  for  the 
transportation  of  persons  and  goods,  are  all  combined 
together,  as  one  public  object  to  be  attained,  and  the  privi- 
leges incident  to  the  one  are  incident  to  the  other.  No 
doubt,  in  practice,  the  main  use  of  the  strip  of  land  of  five 
rods  in  width,  in  the  greater  part  of  its  extent,  will  be  for 
sustaining  the  track  for  the  trains  to  pass  over.  But  such 
restriction  of  its  use  is  not  found  in  the  act ;  and  therefore, 
when  the  corporation  have  occasion  to  use  any  part  of  such 
strip  of  five  rods  for  any  of  the  purposes  incident  to  their 
creation,  it  is  within  their  franchise.'  And,  under  the  law 
of  that  State  exempting  public  works  from  taxation,  it  was 
decided  in  that  case,  "that  this  railroad  corporation  are  not 
liable  to  taxation,  for  the*  land  of  the  width  of  five  rods, 
located  for  the  road,  nor  for  any  buildings  or  structures 
erected  thereon,  so  that  they  be  reasonably  incident  to  the 
support  of  the  railroad,  or  to  its  proper  or  convenient  use 
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for  th^  carriage  of  passengers  and  the  transportation  of 
commodities ;  and  that  this  includes  engine  and  car  houses, 
depots  for  the  accommodation  of  passengers,  and  warehouses 
for  the  convenient  reception,  preservation  and  delivery  of 
merchandise,  and  all  goods  and  articles  carried  on  the  road." 
Inhabitants  of  Worcester  v.  Western  B,  Corporation,  4  Met.  564. 
That  court  has,  in  later  cases,  continued  to  recognize  the 
right  of  a  railroad  company  to  occupy  with  buildings  or 
otner  structures  the  land  acquired  for  its  railroad,  so  long 
as  the  mode  of  occupation  is  necessary  or  proper  for  the 
convenient  exercise  of  the  privileges  and  the  performance 
of  the  functions  defined  by  its  charter. — Proprietors  of  Locks 
(It  Canals  v.  Nashua  &  Loiodl  R.  Co.,  104  Mass.  1 ;  Boston 
Gas  Light  Co.  v.  Old  Colony  (k  Neiirport  Bailivay  Co.,  14  Allen, 
444;  Brainard  v.  Clapp,  10  Gushing,  6;  Pierce  v.  Boston  & 
Lowell  B.  Co.,  141  Mass.  481. 

In  Illinois  Central  B.  Co.  v.  Wathen,  17  Bradw.  (IlL  App.) 
582,  it  was  held  that  on  land  granted  for  "railroand  and  depot 
purposes"  the  company  could  permit  the  erection  and  nse 
by  private  parties,  without  the  payment  of  rent,  of  elevators, 
com-  cribs,  lumber-yards  and  lime-houses,  which  facilitated 
the  business  of  the  company  in  the  receipt,  transportation 
and  discharge  of  freight.  In  Western  Union  Telegraph  Co.  v. 
Bich,  19  Kansas,  517,  it  was  held  that  a  railroad  company 
may,  for  its  own  use  in  operating  its  road,  construct  a  tele- 
graph line  over  and  along  its  right-of-way,  and  that  by  such 
use  of  the  property  it  did  not  subject  itself  to  an  additional 
claim  of  the  original  land-owner  for  compensation.  The 
opinion  of  the  court  was  delivered  by  Juage  Brewer,  now 
an  associate  justice  of  the  Supreme  Court  of  the  United 
States.  In  the  course  of  the  opinion  it  was  said :  "In  short, 
the  railroad  company  may  use  its  right-of-way,  not  merely 
for  its  track,  but  for  any  other  building  or  erection  whick 
reasonably  tends  to  facilitate  its  business  of  transporting 
freight  and  passengers,  and  by  such  use  in  no  manner  tran- 
scends the  purposes  and  extent  of  the  easement,  or  exposes 
itself  to  any  claim  for  additional  damages  to  the  original 
land-owner." 

The  authorities  support  the  conclusion  that  a  railroad 
company  may  make  any  use  of  the  land  acquired  by  it  for 
use  as  the  right-of-way  for  its  railroad,  which,  directly  or 
indirectly,  contributes  to  the  safe,  economical  and  efficient 
operation  of  the  road,  and  which  does  not  interfere  with  the 
rights  of  property  pertaining  to  the  adjacent  lands. — Lewis 
on  Eminent  Domain,  §§  584,  588,  and  cases  there  cited ; 
Ovdger  v.  Bichmond  dc  D.  B.  Co,,  43  Amer.  &  Eng.  R  Cas, 
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606 ;  Railroad  v.  Deal,  90  N.  C.  110.  The  land  here  in  dis- 
pute must  be  treated  for  the  purposes  of  this  case  as  secured 
to  the  appellee  alone  as  an  additional  right-of-way  in  the 
heart  of  a  city.  The  depot  and  other  structures  erected 
thereon  afford  such  conreniences  and  facilities  as  a  railroad 
company  may  be  expected  to  provide  for  the  transaction  of 
its  business  in  such  locality.  The  land  is  used  for  the  pur- 
poses incidental  and  auxiliary  to  the  transportation  business 
authorized  to  be  conducted  on  and  over  it ;  and,  as  the  ap- 
pellant can  not  complain  of  the  exclusive  character  of  tne 
occupancy,  the  uses  snown  do  not,  in  our  opinion,  constitute 
a  diversion  of  the  property  from  the  purposes  to  which  it 
has  been  devoted.  The  conclusion  is  that  the  evidence  does 
not  support  the  claim  that  there  has  been  a  misuser  by  the 
appellee  of  the  ri^ht-of-way  in  question. 

The  right  to  maintain  the  action  is  based  upon  the  alleged 
mis^iser.  It  is  not  intended  to  be  admitted  that,  if  such 
misvser  had  been  shown,  the  appellant  would  be  entitled  to 
a  judgment  in  the  statutory  action  in  the  nature  of  ejectment 
for  land  of  which  it  could  not  hold  possession,  because, 
according  to  its  claim,  the  appellee  and  other  railroad 
companies  were  entitled  to  possess  it  and  use  it  as  a  right- 
of-way. — Cincinnati  V.  White,  6  Peters,  431 ;  3  Brick.  Digest, 
324,  §  27. 

Affirmed. 
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ACTION. 

1.  Action  for  surplus  proceeds  of  sale  of  mortgaged  propeitg  under  power. 

When  land  is  sold  under  a  power  contained  in  a  mortgage,  and 
brings  more  than  the  amount  of  the  mortgage  debt,  with  in- 
terest and  lawful  charges,  the  mortgagor  or  his  assignee  may 
recover  the  proceeds  oy  action  for  money  had  and  received. 
Tompkins  v.  Drennen,  463. 

2.  When  action  lies  by  wife  against  husband. — Under  the  statutory 

provisions  now  of  force  (Code,  §^  2341-51),  the  wife  may  main- 
tain an  action  against  the  husband  for  the  recovery  of  per- 
sonal property  which  she  acquired  by  gift  from  him  prior  to 
the  passage  of  those  statutes.    Bruce  r.  Br  nee  563. 

3.  Action  against  corporation  in  Alabama,  for  tort  committed  in  Missis- 

sippi.—An  action  can  not  be  maintained  against  a  railroad  cor- 
poration in  Alabama,  for  a  tort  committed  in  Mississippi,  unless 
the  tort  was  actionable  at  common  law,  or  is  shown  to  be  action- 
able by  statute  in  Mississippi.    Kahl  v.  M.  <fr  C.  Railroad  Co  ,  337. 

4.  Mississippi  statutes  giving  action  to  personal  representative  of  d^ce- 

d^n/..— The  statutes  of  Mississippi  which  authorize  an  executor 
or  administrator  to  prosecute  any  personal  action  which  his 
testator  or  intestate  might  have  prosecuted,  and  to  maintain  an 
action  for  any  trespass  to  the  person  or  property  of  the  de- 
cedent (Rev.  Code  of  Miss.,  §$  2078-9),  are  not  substantially 
similar  to  the  Alabama  statute  (Code,  §§  2590-92)  known  as  the 
"Employer's  Act."    lb.  337. 

5.  When  case  or  trespass  lies  for  wrongful  levy  on  goods. — A  claimant 

of  goods  which  are  in  the  rightful  possession  of  the  sheriff 
under  the  levy  of  an  attachment,  not  having  either  the  actual 
possession  or  the  immediate  right  of  possession,  can  not  main- 
tain an  action  of  trespass  against  a  subsequent  attaching 
creditor;  but,  if  the  subsequent  attachment  is  wrongfully 
levied  on  the  ^oods,  and  loss  or  injury  results  to  the  owner, 
he  may  maintain  an  action  on  the  case  for  damages.  Joseph  v. 
Henderson,  213. 

ADVERSE  POSSESSION. 

1.  As  between  tenants  in  common. — The  possession  of  land  by  one 

tenant  in  common  is  not  adverse  to  his  co-tenant,  unless  an 
actual  ouster  is  shown,  or  facts  which  the  law  deems  equivalent 
to  an  ouster.    Sibley  v.  Alba^  191. 

2.  Partition;  claim  of  adverse  possession  ;  issue  at  law. — In  a  suit  for 

the  partition  of  land  between  tenants  in  common,  if  the  de- 
fendant claims  adverse  possession  of  the  entire  tract,  this  does 
not  oust  the  jurisdiction  of  the  court,  but  requires  a  suspen- 
sion of  the  proceedings  until  the  question  of  disputed  owner- 
ship can  be  settled  on  an  issue  made  up  and  submitted  to  a 
Jury.    76.191, 
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3.  Conveyance  of  lands  adversely  hefd.—A  conveyance  of  lands  ad- 
versely held  is  void  as  against  the  adverse  possessor  and  those 
claiming  under  him ;  but  this  principle  does  not  apply  to  a  pur- 
chaser at  a  judicial  sale,  even  though  he  is  the  piainti£f  in  the 
judgment  or  process.    lb.  191. 

AMENDMENT. 

1.  Of  complaint. — In  an  action  on  a  judgment,  properly  describing  it, 

additional  averments  as  to  the  contract  on  which  it  is  founded 
are  unnecessary  and  superfluous ;  and  a  count  added  by  amend- 
ment, containing  a  fuller  description  of  the  contract,  is  not  a 
departure,  nor  objectionable  as  effecting  a  misjoinder.  Sims  v. 
Herzfeld.  145. 

2.  Of  affidavit  for  attachment. — In  an  action  commenced  by  attach- 

ment in  the  name  of  *'£/".  B.  Claflin  Company,"  without  other 
descriptive  words,  an  amended  affidavit  may  be  filed  (Code, 
§  2998),  alleging  that  the  plaintiff  is  a  corporation.  Rosenberg 
V.  Claflin  Company,  249. 

3.  Of  petition  for  rf  hearing  at  law.— A  judgment  of  the  appellate 

court,  on  application  for  mandamus,  vacating  and  annulling  an 
order  granting  a  supersedeas  and  rehearing  after  final  judg- 
ment, or  requiring  the  lower  court  to  vacate  and  annul  it, 
because  it  was  rendered  in  vacation,  leaves  the  petition  itself 
still  pending  and  unaffected ;  and  it  is  the  duty  of  the  lower 
court  to  proceed  with  it,  hearing  demurrers,  allowing  proper 
amendments,  substitution  of  lost  papers,  &c.,  as  in  other  cases. 
Seymour  v.  Fnrquhar  <Se  Son,  527. 

4.  Amendment  of  decree  nunc  pro  tunc— If  the  order  of  sale  refers  to 

the  petition  as  asking  a  sale  for  equitable  division  among  the 
heirs,  and  to  the  depositions  in  support  of  it  as  proving  that  a 
sale  is  necessary  for  the  payment  of  debts,  this  is  a  mere  cleri- 
cal misprision,  which  is  amendable  by  the  record;  and  the 
amendment  may  be  made  at  a  subsequent  term-,  nunc  pro  tunc^ 
without  notice  to  the  heirs.  Jones  v.  Woodstock  Iron  Co.,  551. 
6.  Amendment  of  oill  of  particulars. —In  an  action  on  an  account  for 
goods  sold  and  delivered,  a  bill  of  particulars  being  furnished 
on  demand,  in  which  the  account  is  made  out  in  the  name  of 
plaintiff  individually ;  if  the  complaint  is  then  amended  b^ 
averring  that  plaintiff  sues  as  assignee  of  two  successive  part- 
nerships with  whom  the  account  was  contracted,  a  corres- 
ponding amendment  may  be  made  in  the  heading  of  the  bill  of 
particulars.    Boykin  v.  I^ersons,  626. 

6.  Amendment  of  motion  for  summary  judgment  against  sheriff.— In  a 

motion  for  a  summary  judgment  against  a  sheriff  and  his  sure- 
ties, for  his  failure  to  make  the  money  on  two  executions  issued 
by  a  justice  of  the  peace,  one  of  which  was  for  less  than  $100, 
there  is  an  improper  joinder  of  two  separate  and  distinct 
causes  of  action,  one  of  which  is  not  within  the  jurisdiction 
of  the  court ;  but  the  motion  may  be  amended,  and  the  refusal 
to  allow  an  amendment  is  a  reversible  errror ;  and  a  recital  in 
the  judgment-entry,  that  the  objections  raised  by  demurrer 
"can  not  be  cured  by  amendment,"  shows  that  the  opportunity 
to  amend  was  denied,  although  there  is  no  bill  of  exceptions. 
Hood  v.  Blair,  629. 

7.  Amendmfnt  of  judgment  on  error.— On  the  trial  of  a  statutory  claim 

suit,  whether  the  issue  is  submitted  to  a  jury  or  to  the  court 
(Code,  ^  3007),  the  judgment  must  show  that  the  alternate 
value  of  the  several  articles  of  property  was  assessed;  but  the 
failure  to  do  so,  when  the  issue  was  submitted  to  the  court  for 
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decision,  and  the  record  clearly  shows  the  alternate  value  of 
the  property,  is  an  irregularity  which  this  court  will  correct, 
and  will  amrm  the  judgment  as  corrected.  Vaught  v.  Oehmig 
<fc  Wiehl,  306. 

ARBITRATION. 

1.  Suhmisgion  of  pending  nuit  to  arhUration ;  Bvhtequenl  trial  by  court. 
When  a  pending  suit  is  submitted  to  arbitration,  by  agreement 
entered  of  record,  and  nothing  is  done  under  the  submission 
by  the  next  term  (Code,  §  3221),  the  court  may,  at  a  subsequent 
term,  proceed  and  try  the  same,  unless  good  cause  is  shown  for 
a  further  continuance.    Davis  v.  Badden'  d:  Britl,  348. 

ASSIGNMENT.. 

1.  Anignmcnt  of  policy  of  insurance,  or  interest  in  insured  property. 

An  assignment  indorsed  on  a  policy  of  insurance  of  furniture, 
by  the  husband  to  his  wife,  in  these  words :  "The  interest  of 
M.  B.,  as  owner  of  the  property  covered  by  this  policy,  is  hereby 
assigned  to  Bertha  B.,  subject  to  the  consent  of  the  company," 
transfers  to  the  wife  the  ownership  of  the  property  insured. 
Behr  v.  Gerson,  488. 

2.  Conveyances  by  insolvent  debtor,  as  part*  of  gpneral  assignment. — An 

insolvent  debtor  having,  under  repeated  decisions  of  this  court, 
the  ri^ht  to  sell  and  convey  property  in  absolute  payment  of 
an  existing  debt,  provided  the  price  is  fair  and  reasonable, 
and  no  use  or  benefit  is  reserved  to  himself,  such  absolute 
sale  and  conveyance  will  not,  at  the  instance  of  other  cred- 
itors, be  declared  and  treated  as  part  of  a  general  assignment 
executed  soon  afterwards  (Code,  ^  1737),  though  executed  in 
anticipation  of  it,  and  with  notice  on  the  part  of  the  creditor  that 
the  debtor  intended  to  make  a  general  assignment.  Ellison  v, 
MoseSf  221. 

3.  Same. — A  mortgage  executed  by  an  insolvent  partnership  to  one 

of  its  members,  to  secure  a  debt  for  money  loaned,  which  was 
in  his  hands  as  receiver  in  a  chancery  cause,  with  instructions 
to  lend  it  out  on  mortgage  of  real  estate,  and  which  he  allowed 
the  iirm  to  use  without  security,  under  the  agreement  or  un- 
derstanding, express  or  implied,  that  they  would  secure  it  by 
mortgage,  will  be  declared  and  treated  as  part  of  a  general 
assignment  executed  by  the  firm  on  the  same  day.    1  b.  221. 

ATTACHMENT;    GARNISHMENT, 

1.  Who  may  issue  attachment.— The  judge  of  the  City  Court  of  Selma 

being  invested  by  statute  with  all  the  powers  and  authority 
conferred  on  the  judges  of  the  Circuit  Court,  "including  the  au- 
thority to  issue  writs  of  injunction,  wanrfaiwu*,  certiorari,  pro- 
hibition, ne  exeat,  and  all  other  remedial  writs,"  and  a  judge  of 
the  Circuit  Court  having  express  authority  to  issue  attachments 
returnable  to  any  county  in  the  State  (Code,  §  2931),  the  judge 
of  said  City  Court  may  issue  an  original  attachment,  which  is 
a  remedial  writ,  returnable  to  any  county  in  the  State.  Bled- 
soe V.  Gary  ds  Kennedy,  70. 

2.  Attachment  <m  evidence  of  indebtedness. — On  the  trial  of  a  statutory 

claim  suit,  the  plaintiffs'  attachment  is  sufficient  evidence  of 
the  defendant's  indebtedness  to  them  when  it  was  sued  out,  and 
the  claimant  can  not  question  it.  Moorey  Marshman  &  Co.  v. 
Penn  <fe  Co.,  200. 

3.  Levy  of  attachment  between  execution  and  registration  of  deed.?— The 

failure   to  file  a  conveyance  for  record  until  the  twentieth 
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day  after  its  date  and  execution  does  not  affect  its  validity  as 
against  an  attachment  levied  during  the  interval,  especiallv 
where  the  attaching  creditor  had  actual  notice  of  the  deed. 
Buford,  McLfstfr  <fc  Co  v.  Shann<m,  206. 

4.  Levy  of  attachment  by  constable;  delivery  of  property  to  sheriff. — When 

an  attachment  is  issued  by  a  justice  of  the  peace,  returnable  to 
the  Circuit  Court,  and  placed  in  the  hands  of  a  constable  to  be 
executed  (Code,  §  2958),  if  the  constable  delivers  the  property 
levied  on  to  the  sheriff,  the  latter  holds  it  in  his  official  capacity 
as  sheriff,  and  not  as  a  mere  bailee  of  the  constable.  Joseph  v. 
Henderson  y  213. 

5.  Notice  of  levy  of  attachment ;  waiver.— In  an  action  commenced  by 

attachment,  the  case  does  not  stand  for  trial  at  the  first  term, 
unless  the  attachment  is  levied  and  notice  thereof  given  twenty 
days  before  the  commencement  of  the  term  (Code,  §  2905) ;  but 
the  failure  to  give  the  notice  is  not  good  cause  for  dismissing 
the  attachment  at  that  term,  and  is  waived  by  a  general  ap- 
pearance, filing  pleas,  and  going  to  trial.  Rosenberg  v.  Clafiin 
Company,  249. 

6.  Levy  of  second  attachment  on  property  in  hands  of  sheriff  under  prior 

attachment;  liability  on  bond  of  indemnity — In  an  action  Dy  a 
sheriff  on  a  bond  of  indemnity,  which  was  given  to  procure  the 
levy  of  an  attachment  on  gooas  which  were  already  in  his  pos- 
session under  the  levy  of  prior  attachments,  if  it  is  shown  that 
the  levy  was  discharged  oy  agreement  between  the  nlaintiff 
and  the  claimant  of  the  goods,  who  thereupon  releasea  plain- 
tiff from  liability  on  account  of  the  levy,  but  afterwards  recov- 
ered a  judgment  against  the  sheriff ;  the  defendants  may  show 
that  the  judgment  was  founded  on  the  levy  of  the  prior  attach- 
ments, and  a  recovery  can  not  be  had  against  them,  in  any 
event,  for  more  than  nominal  damages.    Smith  v.  Johnson,  482. 

7.  Landlord* s  lien  on,  tenant* s  goods,  for  rent  of  storehouse;  garnishment 

against  assignee  —When  a  tenant  has  made  an  assignment  for 
the  benefit  of  his  creditors,  the  landlord  may  sue  out  an  attach- 
ment to  enforce  his  statutory  lien  on  the  goods  and  effects  for 
the  rent  of  the  house  in  which  the  tenant  lived,  or  carried  on  his 
business  (Code,  ^^  3069-70),  and  may  summon  the  assignee  by 
process  of  garnishment :  and  he  is  entitled  to  a  judgment  of  con- 
demnation for  goods  and  efiects  remaining  unsold  in  the  hands 
of  the  garnishee,  and  also  a  money  judgment  for  the  proceeds  of 
goods  sold  by  him ;  but  not  for  the  proceeds  of  sale  of  property 
to  which,  though  used  by  the  tenant  in  and  about  his  business, 
the  landlord's  lien  never  extended,  nor  for  money  collected  for 
goods  sold  by  the  tenant,  in  the  regular  course  of  trade,  prior 
to  the  assignment.    McKleroy  v,  Cantey  ds  Randolph,  296. 

8.  Levy  of  attachment  jor  rent  on  property  not  subject  to  writ. — ^The 

levy  of  an  attachment  for  rent  on  property  which  is  not  sub- 
ject to  it,  is  an  abuse  of  the  process  for  which  the  sureties  on 
the  bond  are  not  liable.    Crofford  v,  Vassar,  648. 

9.  Attorney* s  fees  as  damages.—In  an  action  on  an  attachment  bond, 

attorney's  fees  for  defending  the  attachment  suit  may  be  recov- 
ered as  damages,  if  specially  claimed ;  but  an  assignment  claim- 
ing "special  damages  in  the  sum  of  one  hundred  dollars,  in 
that  by  said  attachment  he  was  put  to  the  expense  of  employ- 
ing counsel  to  defend  said  attachment  suit,"  is  scarcely  suffi- 
cient without  a  statement  of  some  amount  paid  or  incurred. 
lb.  548. 
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10.  Actual  and  exemplary  damages  — In  an  action  on  an  attachment 

bond,  actual  damages  may  be  recovered  under  a  complaint 
which  negatives  the  existence  of  any  statutory  grounds  for 
suin^  out  the  writ ;  but,  to  authorize  a  recovery  of  exemplary 
or  vindictive  damages,  the  existence  of  probable  cause  must 
also  be  negatived.    I  b.  548. 

11.  Same;  ave.rmentis  of  breach. — An  averment  in  the  complaint  that 

"said  attachment  was  wrongfully  and  vexatiously  sued  out,  and 
so  sued  out  without  the  existence  of  any  of  the  statutory 
grounds  for  the  issuance  of  such  attachment ;"  or,  that  said 
attachment  "was  wrongfully,  vexatiously  and  maliciously  sued 
out,  in  that  no  statutory  ground  existed,  either  for  the  enforce- 
ment of  any  existing  lien,  or  for  the  purpose  of  creating  a 
lien,"— simply  negatives  the  existence  of  any  cause  for  suing 
out  the  writ.    lb.  648. 

12.  Releravcy  qf  evidence  as  to  actual  damages  and  malice. — Damages 

to  the  cotton  levied  on,  by  being  allowed  to  remain  too  long 
in  the  field  after  the  levy,  may  be  proved  and  recovered  as  a 
part  of  the  actual  damages;  and  if  exemplary  damages  are 
claimed,  plaintiff  mav  prove,  as  tending  to  show  malice,  the 
declaration  of  his  landlord  after  some  difficulty  between  them, 
several  months  before  the  writ  was  sued  out,  "that  he  intended 
to  get  everything  that  plaintiff  made  on  the  plantation  that 
year  for  nothing."    J  b.  548. 

13.  Indebtedness   accruing  between  service  of  garnishment  and  answer, 

A  garnishee  is  required  to  answer  as  to  his  indebtedness,  not 
only  at  the  service  of  the  garnishment,  and  at  the  time  of 
making  his  answer,  but  also  during  the  intervening  period 
(Code,  ^  2946),  even  though  the  writ  or  citation  does  not  so 
state;  and  being  required  to  make  further  oral  answer,  this 
liability  continues  until  final  judgment  against  him  or  discharg- 
ing him.    Ensley  Furnace  Co.  v.  Hngan  &  Co.,  594. 

14.  Claim  of  exemption  by  debtor  to  indetttedness  admitted  by  garnishee 

under  continuing  contract. — When  a  garnishee  admits  an  indebt- 
edness under  a  continuing  contract  of  employment,  which 
either  party  has  aright  to  terminate  without  notice  at  the  end 
of  any  month,  and  a  claim  of  exemption  is  thereupon  interposed 
by  the  debtor,  the  claim  extends  only  to  the  indebtedness  then 
existing ;  and  an  oral  answer  being  required,  if  the  garnishee 
then  admits  a  further  indebtedness  under  the  contract,  as  mod- 
ified from  time  to  time,  and  a  new  claim  of  exemption  is  then 
interposed,  this  claim  can  not  retroact  on  payments  made  during 
the  intermediate  period.    lb.  594. 

15.  Claim  of  exemption  agoimtt  qarnishment ;  record  of  another  suit  as 

evidence. — When  two  garnishment  suits  are  pending  against  the 
same  defendant  and  the  same  garnishee, but  in  favor  of  different 
plaintiffs,  the  court  will  not  look  to  the  record  of  one  case  on 
the  trial  of  the  other,  except  as  itis  offered  in  evidence ;  and  if 
it  appears  that  the  debtor  filed  a  claim  of  exemption  in  the 
second  case,  and  that  it  was  not  contested,  the  plaintiff  in  that 
case  can  not  complain  that  the  court  ordered  the  older  judg- 
ment to  be  first  satisfied,  and  awarded  him  only  the  admitted 
balance  remaining  in  the  hands  of  the  garnishee.  Young  v.  L. 
,&  JS.  Railroad  Co.,  454. 

16.  Jssue  and  service  of  gnrnishmmt. — In  an  action   commenced  by 

original  attachment,  the  sheriff  may  execute  the  writ  by  sum- 
moning a  person  as  garnishee  (Code,  ^^  2945-6),  himself  signing 
the  summons  officially,  and  indorsing  the  service  on  theattach- 
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ment ;  but  the  clerk  has  no  authoiity  to  issue  a  summons  la 
garnishment,  directing  the  sherlfif  t<)  summon  certain  named 
persons  as  garnishees ;  and  such  process  being  void,  when  no 
writ  of  attachment  has  been  issued,  its  service  by  the  sheriflf  is 
also  unauthorized  and  void.    Dnnafd  Bros  r.  NeUon  <(:  Soim^  HI. 

17.  Defecis  available  to  garnishfe. — A  garnishee  can  not  take  advantage 

of  mere  irregularities  in  the  attachment  proceedings ;  but,  when 
the  writ  is  void,  or  the  garnishment  process  is  iefsued  by  an  offi- 
cer without  authority,  or  the  service  thereof  is  unauthorized 
and  void,  he  may  take  advantage  of  these  defects  by  plea  in 
abatement.    76.  111. 

18.  Filing  plfudings;  what  in  reviaahlf. — Leave  to  file  a  replication  to 

a  plea  in  abatement,  after  the  expiration  of  the  time  allow^ed 
by  the  rules  of  practice  rests  in  the  discretion  of  the  court,  and 
its  refusal  is  not  revisable.    lb.  HI. 

19.  Conteitl  of  gaTni»hee^s  answer  denying  indebtpdness.-— When  the  an- 

swer of  a  garnishee  denies  any  indebtedness,  and  his  answer  is 
contested  by  the  plaintiff  in  attachment,  the  issue  of  indebted- 
ness vel  non  does  not  go  beyond  the  service  of  the  garnishment, 
though  evidence  of  a  prior  indebtedness  might  be  relevant  and 
admissible  under  an  issue  properly  formed.    lb.  111. 

20.  Sufnmons  of  third  permn^  as  claimant^  or  trnnsferree. — When  the 

answer  of  a  garnishee,  admitting  an  indebtedness  or  liability, 
further  states  that  a  third  person  claims  the  debt,  money  or 
property  (Code,  ^  2984-87),  the  plaintiff  must  bring  in  such 
adverse  claimant  by  summons  or  notice,  and  can  not  try  his 
right  by  contesting  the  answer  of  the  garnishee.    Jb.  111. 

21.  Deposit  of  money  with  third  person  for  creditor  — If  a  debtor  deposits  . 

money  with  a  third  person,  instructing  him  to  pay  it  to  another, 
no  present  consideration  passing,  the  ownership  of  the  money 
remains  in  the  debtor  himself  until  the  beneficiary  ratifies  the 
act  by  accepting  the  money,  or  otherwise  placing  the  depositary 
in  a  position  which  might  result  in  prejudice  to  him  by  a  revo- 
cation of  the  act ;  and  a  ratification  in  such  case  relates  back 
to  the  date  of  the  deposit,  changing  the  ownel^hip  from  that 
time,     'i rager^  Canman  <Sc  Co.  v.  Feiblemnn,  60. 

22.  Same;  garnishmentag'ii net  depositary;  ownership  of  money  depogit^'d. 

The  ownership  of  the  money  so  deposited  remaining  in  the 
debtor,  it  is  subject  to  garnishment  in  the  hands  of  th«  deposi- 
tary ;  and  if  the  debtor  files  an  inventory  of  his  property^  on  a 
contest  of  his  claim  of  other  property  as  exempt,  while  the 
money  is  yet  in  the  hands  of  the  depositary,  it  may  be  that  he 
should  include  it,  stating  the  facts ;  but,  if  the  money  has  been 
paid  over  to  the  creditor  before  demand  for  an  inventory  is 
made,  the  attaching  creditor  can  not  complain,  nor  insist  that 
it  be  estimated  as  a  part  of  the  debtor's  property.    lb.  60 

ATTORNEY  AT  LAW. 

1.  Contract  of  employment  of  attorneys;  fee  contingent  on  success. 
Attorneys  having  been  employed  by  a  voluntary  association  of 
persons  engaged  in  the  business  of  selling  liquor  by  retail  in  a  • 
precinct  in  which  a  local  prohibitory  law  or  ordinance  had  been 
enacted,  to  rejp resent  any  of  them  in  their  efforts  to  obtain  a 
license ;  $250  being  paid  in  cash,  and  $250  to  be  paid  "whenever 
a  license  to  sell  liquor  is  obtained,  or  can  be  obtained  in  said 
precinct ;"  and  having  failed  in  their  attacks  on  the  law,  in  the 
several  cases  in  which  they  appeared  for  their  clients,  can  not 
recover  the  unpaid  $250  because  the  law  was  afterwards  held 
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void  in  a  prosecution  against  a  person  who  has  not  a  member 
of  the  association,  and  for  whom  they  did  not  appear  as  counsel. 
Chimney  v.  Kelly  <t  Smith,  163. 

2.  Purchase  by  attorney  at  gale  under  execution  in  favor  of  lunatic  client ; 

offer  to  tlo  equity  by  client  Hf eking  to  enforce  trunt. — When  an  at- 
torney for  a  lunatic,  or  for  his  guardian,  sues  out  an  execution 
on  a  decree  in  the  lunatic's  favor,  and  becomes  the  purchaser 
at  the  sale,  taking  the  sheriff's  deed  to  himself,  he  becomes  a 
trustee  for  the  lunatic,  and  it  is  his  duty  to  pay  the  accruing 
taxes  on  the  land ;  and  if  he  suffers  the  land  to  be  sold  for  taxes, 
again  becoming  the  purchaser  himself,  he  can  not  claim  that 
the  lunatic,  seeking  to  enforce  the  trust  and  obtain  the  legal 
title,  should  repay  the  costs  of  the  tax  proceedings,  as  a  part  of 
the  offer  to  do  equity.    Godwin  v.  Whitehead,  409. 

3.  Stipulation  in  mortgage  for  payment  of  attorney* a  fees,  or  costs  of 

collecting. — When  a  mortgage  contains  a  power  of  sale,  and 
directs  the  proceeds  to  be  devoted,  first,  "to  the  expense  of  ad- 
vertising and  selling,  and  all  attorney's  or  solicitor's  fees," 
while  the  secured  note  contains  a  provision  that  the  mortgagor 
*'shall  pay  all  costs  for  collecting  the  above,  not  less  than  ten 
per  cent.,  on  failure  to  pay  at  maturity ;"  a  sale  being  made 
under  the  power,  the  mortgagee  can  retain  only  a  reasonable 
fee  for  attorney's  services  rendered  in  connection  with  the  sale. 
Tompkins  v.  Drennen,  463. 

4.  Attomcy^sffes  n^  damage^. — In  an  action  on  an  attachment  bond, 

attorney's  fees  for  defending  the  attachment  suit  may  be  re- 
covered as  damages,  if  specially  claimed;  but  an  assignment 
claiming  "special  damages  in  the  sum  of  one  hundred  dollars, 
in  that  by  said  attachment  he  was  put  to  the  expense  of  em- 
ploying counsel  to  defend  said  attachment  suit,"  is  scarcely 
sufficient  without  a  statement  of  some  amount  paid  or  incurred. 
Croffvrd  v,  VoAsar,  548. 

BAIL.    See  Criminal  Law,  2, 3. 

BANKS,  AND  BANKING. 

1.  Discount  of  draft  by  banker,  at  usurious  rate  of  interest. — When  a 

draft,  having  been  accepted  by  the  drawee  for  the  accommo- 
dation of  the  drawer,  is  presented  by  the  latter  to  the  banker 
to  whose  order  it  is  made  payable,  and  who  then  advances  the 
amount  to  him,  deducting  a  certain  percent,  in  advance  for  the 
use  of  the  money  until  the  maturity  of  the  draft,  the  trans- 
action is  a  discount  of  the  draft  within  the  meaning  of  the 
statute  which  makes  it  a  misdemeanor  for  any  banker  to  "dis- 
count any  note,  bill  of  exchange  or  draft,  at  a  higher  rate  of 
interest  than  eight  per  cent,  per  annum'*  (Code,  §  4140) ;  and  if 
the  sum  deducted,  excluding  difference  of  exchange,  is  more 
than  legal  interest,  the  banker  can  not  maintain  an  action 
against  the  acceptor,  the  contract  being  unlawful.  Voungblood 
V.  Birmingham  Tru^t  Co.,  521. 

2.  Same;  constitutionality  of  smiute.—The  statute  which  make  it  a 

misdemeanor  for  "any  banker"  to  discount  any  note,  bill  or 
draft  at  more  than  legal  interest  (Code,  ^  4140),  applies  to 
banking  corporations  as  well  as  individual  bankers,  and  is  not 
an  unlawful  exercise  of  class  legislation,    lb.  621. 

3.  Embezzlement  by  bank  officer. —Vnder  statutory  provisions  (Code, 

§  3796),  a  bank  officer  may  he  convicted  of  embezzling,  or 
fraudulently  converting  to  his  own  use,  money  belonging  to 
the  bank,  or  deposited  therein,  although  his  possession  and 
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control  was  not  exclusive  of  the  other  officers ;  it  is  immaterial 
whether  his  acts  were  perpetrated  secretly  or  openly,  with  or 
without  the  assent  and  concurrence  of  the  other  officers ;  if 
consummated  under  the  guise  of  a  fraudulent  loan,  made  with 
the  assent  of  the  other  officers,  and  regularly  credited  on  the 
books  as  an  ordinary  business  transaction,  this  would  not  elinai- 
nate  the  criminality  of  the  act ;  and  the  fraudulent  intent  may 
be  inferred  by  the  jury  from  the  misappropriation  of  the  funds. 
Reeves  v.  Ulatf^  31. 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  exceptions   not  signed  in    term  time,  nor  within  time  then 

a//ou'ed.— AVhen  a  bill  of  exceptions  is  not  signed  in  term  time, 
nor  within  the  time  then  allowed  by  order  of  court  for  its 
preparation,  but  the  transcript  contains  what  are  called  "Judge's 
orders  extending  the  time"  from  day  to  day,  which  purport  to 
be  signed  by  the  presiding  judge,  though  not  a  part  of  the 
record  proper,  nor  made  a  part  of  the  bill  of  exceptions,  the 
bill  will  not  be  stricken  from  the  record  on  motion.  M,  <t  B. 
Railroad  Co.  v.  Worthinglon,  608. 

2.  Costs  of  hill  of  exceptions. — The  bill  of  exceptions  in  this  case  pur- 

porting to  set  out  substantially  all  the  evidence,  though  no 
charge  was  given  or  asked  as  to  the  eflPect  of  the  evidence,  and. 
being  held  unnecessarily  long,  the  cost  of  copying  it  was  equally 
divided  between  the  parties,  though  the  judgment  was  re- 
versed and  the  cause  remanded,    lb.  698. 

3.  Documents  copied  in  hill  of  exceptions. — When  the  bill  of  excep- 

tions states  that  certain  papers  or  documents  were  read  m 
evidence  on  the  trial,  and  directs  the  clerk  to  insert  them,  but 
does  not  so  describe  them  by  identifying  features  as  to  leave  no 
room  for  mistake  by  the  transcribing  officer,  the  documents 
inserted  by  him  will  not  be  considered  a  part  of  the  bill  of  ex- 
ceptions, but  will  be  stricken. out  on  motion  ;  but,  on  the  trial 
of  a  statutory  claim  suit,  if  the  bill  of  exceptions  states  that 
the  plaintifTs  read  in  evidence  the  affidavit  and  attachment  on 
which  the  suit  was  founded,  and  directs  the  clerk  to  insert  them, 
this  is  sufficient  to  warrant  their  insertion,  since  it  leaves  no 
room  for  mistake.     Moore,  Marshman  ti*  Co.  v.  i*enn.  d-  Co.,  200. 

4.  Exception  to  judgment  j  or  conclusion  of  court  on  evidence, — Under  a 

statute  which  gives  either  party  the  right,  "by  bill  of  exceptions, 
to  present  for  review  on  appeal  the  conclusions  and  judgment 
of  the  court  upon  the  evidence,"  the  appellate  court  can  not 
revise  the  judgment  unless  a  bill  of  exceptions  was  reserved. 
Hall  V.  Mining  d'  Man.  Co. ,  461, 
6.  Nonsuit  rvith  hill  of  exceptions. — A  statutory  nonsuit  with  a  bill  of 
exceptions  to  a  charge  of  the  court  to  the  jury  is  revisable  in 
this  court  (Code,  $  2769),  but  a  nonsuit  in  consequence  of  rulings 
on  the  pleadings  is  not ;  and  when  the  judgment-entry  recites 
that  the  nonsuit  was  taken  in  consequence  of  both  rulings,  this 
court  will  consider  only  the  correctness  of  the  charge  to  the 
jury.    Dundee  Mortgage  A  Trust  Co  v.  Nixon,  318. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Heading  of  note,  as  showing  place  of  execution  — When  a  promissory 

note,  in  its  heading,  is  dated  at  "Uniontown,  Alabama."  the  pre- 
sumption is  that  it  was  executed  there ;  and  this  presumption 
must  prevail,  in  an  action  on  the  note,  in  the  absence  of  evi- 
dence to  the  contrary.     Dundee  Mortgage  dc  Trust  Co.  v.  Nixon,  318. 

2.  Check  or  order  of  third  person  as  payment. — Where  the  plaintiff,  de- 

siring to  purchase  an  overcoat,  procured  an  order  for  one  from 
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a  third  person,  and  presented  it  to  the  tailor  to  whom  it  was 
addressed,  who  thereupon  took  it,  and  promised  to  make  the 
overcoat ;  but,  the  drawer  of  the  order  having  failed  in  business 
before  the  coat  was  finished,  refused  to  deliver  it  without  pay- 
ment ;  hetd,  that  the  plaintiff  could  not  recover  for  a  breacn  of 
contract,  unless  the  evidence  showed  that  the  order  was  ac- 
cepted as  payment  for  the  debt.     William8  v,  CostellOf  692. 

BILL  OF  PARTICULARS. 

1.  Rfhvtificy  of  evidence  under. — When  plaintiff  claims  damages  of 

the  defendant  railroad  company  for  a  breach  of  contract  in 
refusing  to  let  him  build  certain  trestles  which  he  had  agreed 
to  build,  and  in  failing  to  furnish  the  necessary  timber  and 
materials  within  the  time  specified,  whereby  he  'Vas  delayed 
and  put  to  great  expense  and  trouble  in  the  mainten«.nce  of 
necessary  teams ;"  the  bill  of  particulars,  furnished  on  demand, 
containing  items  for  '*corn,  oats  and  bran  consumed,"  it  is 
permissible  for  plaintiff  to  prove  that  it  was  necessary  and 
proper  to  have  teams  for  use  on  the  work.  M.  d:  B,  Hatlroad 
Co,  V.  Worthxngion,  698. 

2.  Amendment  of  bill  of  particulars.— In  an  action  on  an  account  for 

goods  sold  and  delivered,  a  bill  of  particulars  being  furnished 
on  demand,  in  which  the  account  is  made  out  in  tne  name  of 
plaintiff  individually ;  if  the  complaint  is  then  amended  by 
averring  that  plaintiff  sues  as  assignee  of  two  successive  part- 
nerships with  whom  the  account  was  contracted,  a  corresponding 
amendment  may  be  made  in  the  heading  of  the  bill  of  particu- 
lars.   Boykin  r.  Persons,  630.  ' 

BONDS. 

1.  Bond  construed  n»  contract  of  suretyship,  not  <u  giMrarUy. — A  bond 

signed  jointly  by  several  persons,  one  of  whom  had  been  ap- 
pointed an  agent  and  collector  of  a  private  corporation,  by  writ- 
ten contract  made  a  part  of  the  bond,  reciting  that  for  value 
received,  and  in  consideration  of  said  contract,  they  ^'hereby 
guarantee  to"  said  corporation  ''the  full  and  faithful  perform- 
ance of  said  contract,  including  all  damages  which  may  result 
to  said  company  from  any  failure  on  the  part  of  said  S.  [col- 
lector] to  perform  any  of  the  provisions  of  said  contract,  to  the 
amount  of  $1,000;  hereby  waiving  any  necessity  on  the  part  of 
said  company  of  instituting  legal  proceedings  against  said  S. 
before  having  recourse  on  us/' — binds  the  other  obligors  as 
sureties  for  8.,  and  not  as  guarantors.  Saint  v.  Wheeler  &  Wil- 
son Man.  Co.,  862. 

2.  Refunding  bond  on  dissohUion  of  injunction. — When  a  bill  seeks  to 

enjoin  and  stay  proceedings  on  a  judgment  at  law,  it  is  error  to 
dissolve  the  injunction  on  the  denials  of  the  answer,  without 
requiring  the  execution  of  a  refunding  bond  by  the  defendant 
(Code,  §  3631) ;  but  the  error  will  be  corrected  on  appeal,  and 
the  decree  affirmed  as  corrected.    Dexter  v.  Ohlander,  467. 

3.  Official  bondsof  sheriff  as  fvidfuce.^In  an  action  (or  summary  pro- 

ceeding) against  a  sheriff  and  the  sureties  on  two  official  bonds 
given  by  him,  pleas  being  filed  by  all  of  the  defendants  jointly, 
the  bonds  can  not  be  excluded  from  the  jury  as  evidence  be- 
cause two  of  the  sureties  on  the  first  bond  were  not  on  the 
second.  Mat  his  v.  Carpenter,  166. 
4  Bond  of  indemnity  a/»  justifying  or  requiring  levy. — When  an  attach- 
ment is  placed  in  the  hands  of  a  sheriff  to  be  levied,  a  bond  of 
indemnity  given,  and  property  pointed  out  which  is  prima  facie 
42 
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subject  to  levy,  he  may  nevertheless  refuse  to  make  the  levy,  if 
he  is  satisfied  that  the  property  is  not  liable ;  but  proof  of  these 
facts  makes  out  a  prima  fanif  case  of  liability  against  him,  and 
imposes  on  him  the  on  us  of  proving  that  the  property  was  in 
fact  not  subject  to  levy.  /  b.  166. 
6.  L<'vy  of  second  attachment  on  property  in  handa  of  sheriff  under  prior 
attachment ;  liability  on  bond  of  indemnity  — In  an  action  by  a 
sheriflF  on  a  bond  of  indemnity,  which  was  given  to  procure  the 
levy  of  an  attachment  on  goods  which  were  already  in  his  pos- 
session under  the  levy  of  prior  attachments,  if  it  is  shown  that 
the  levy  was  discharged  Tby  agreement  between  the  plaintiff 
and  the  claimant  of  the  goods,  who  thereupon  released  plain- 
tiff from  liability  on  account  of  the  levy,  but  afterwards  recov- 
ered a  judgment  against  the  sheriff;  the  defendants  may  show 
that  the  judgment  was  founded  on  the  levy  of  the  prior  attach- 
ments, and  a  recovery  can  not  be  had  against  them,  in  any 
event,  for  more  than  nominal  damages.    Smith  v.  Johnson,  482. 

CHAMPERTY.    See  Contracts,  1. 
CHANCERY. 

Jurisdiction,  and  General  Principles. 

1.  Cancellation  of  conveyance;  burden  of  proof  as  to  mental  soundness. 

In  a  suit  between  the  several  children  of  a  decedent,  the  com- 
plainant seeking  the  cancellation  of  certain  conveya'nces  exe- 
cuted by  the  decedent  in  his  life-time  to  the  several  defendants, 
on  the  ground  that  he  was  of  unsound  mind  at  the  time  of  their 
execution,  the  presumption  being  in  favor  of  sanity,  the  onus 
is  on  the  complainant  to  overcome  it  by  at  least  a  preponder- 
ance of  the  evidence.    Chancellor  v.  Donnelly  342. 

2.  Removal  of  administration  into  equity. — The  administration  and 

settlement  of  a  decedent's  estate  is  a  single  continuous  proceed- 
ing, and  when  removed  into  equity  for  any  purpose  that  court 
must  proceed  to  a  final  and  complete  settlement  of  all  matters 
involved,  including  the  widow's  petition  for  an  allotment  of 
homestead,  or  other  lands  in  lieu  of  homestead.  Tygh  v.  Do- 
Ian,  269. 

3.  Ai^signment  of  doiver  in  equity. — When  dower  can  not  be  assigned 

by  metes  and  bounds,  a  court  of  equity  has  exclu-ive  jurisdic- 
tion to  make  an  assignment.    lb.  269. 

4.  Authority  of  judge  of  f'lty  Court  of  Montgomery  to  grant  injunction. 

The  judge  of  the  City  Court  of  Montgomery  has  authority, 
equally  with  a  circuit  jwdge  or  chancellor,  to  grant  an  injunc- 
tion in  a  case  pending  in  Colbert  county.    Ex  parte  Sayre^  288. 

5.  Injunction  against  trespass.— As  a  general  rule,  a  court  of  equity 

will  not  grant  an  injunction  to  restrain  the  commission  or  repeti- 
tion of  a  trespass,  when  the  trespasser  is  solvent,  and  an  action  at 
law  for  damages  affords  an  adequate  remedy ;  but  there  are  in- 
juries, sometimes  arising  from  the  peculiar  nature  or  use  of  the 
property,  which  can  not  be  adequately  compensated  by  an  action 
at  law  for  damages ;  and  when  the  injuries  are  continuous,  or 
permanent  in  their  effects,  destroying  the  substance  of  the  in- 
heritance, ruining  the  estate,  or  permanently  impairing  its 
future  use  and  enjoyment  in  the  manner  in  which  the  owner 
has  been  accustomed  to  use  and  enjoy  it,  pecuniary  compensa- 
tion is  inadequate,  and  an  injunction  will  be  awaraed.  Hooper 
V.  Dorn  Coal  Mining  Co.,  236. 

6.  Same. — A  court  of  equity  will  grant  an  injunction  at  the  suit  of 
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the  owner  of  the  surface  of  lands  which  are  valuable  for  agri- 
cultural and  grazing  purposes,  against  the  owner  of  the  min- 
erals and  mineral  rights,  to  restrain  him  from  depositing  on 
the  land  foul  water,  slate,  and  other  noxious  substances  brought 
up  through  the  opening  from  subjacent  lands  which  he  is 
mining.    Jh.  235. 

7.  Injunction  for  abatement  of  nuisance. — An  injunction  for  the  abate- 

ment of  a  private  nuisance  is  not  a  matter  of  absolute  right, 
but  rests  in  judicial  discretion,  to  be  exercised  according  to  the 
settled  principles  which  regulate  the  interference  of  the  court 
in  such  cases,  having  regard,  on  the  one  hand,  to  the  right  of 
every  person  to  use  his  own  property  as  his  taste,  desires  and 
interest  may  dictate,  and,  on  the  other,  to  the  right  of  his 
neighbors  to  the  comfortable  and  unmolested  use  and  enjoy- 
ment of  their  property ;  and  it  should  only  be  granted  "when 
imperatively  necessary  to  prevent  multiplicity  of  suits,  irrepa- 
rable injury,  or  continuous  or  constantly  recurring  injuries,  for 
which  legal  remedies  are  inadequate  to  afford  full  redress." 
English  v.  hleciric  Light  &  Motor  Co.,  259. 

8.  Injunction  agninsl  ind'Hftrutl  enterprises  oj  public  utility  in  city. 

When  an  injunction  is  sought  against  an  industrial  enterprise 
of  public  utility  in  a  city,  the  abatement  of  which  as  a  nuisance 
wodld  entail  heavy  loss  on  the  owners  and  injury  to  the  citizens 
generally  by  increased  cost  of  light,  or  otherwise,  the  court  will 
exercise  its  power  cautiously  and  sparingly,  and  will  re- 
quire the  complainants  to  show  a  case  of  imperative  necessity 
by  clear  and  convincing  evidence;  and  when  the  evidence 
shows,  as  in  this  case,  that  the  noises,  smoke,  soot  and  vibra- 
tions caused  by  the  operation  of  the  defendant's  machinery 
and  works,  which  are  complained  of,  have  been  greatly  reduced 
by  the  introduction  of  improved  machinery  and  appliances,  and 
may  be  further  lessened  at  small  expense  to  the  complainants,  un- 
til brought  within  the  ordinary  discomforts  and  inconveniences 
incident  to  a  city  life,  the  court  will  refuse  to  interfere  by  in- 
junction, and  will  leave  the  parties  to  seek  compensation  by  an 
action  law  for  damages  caused  by  an  increased  risk  of  fire,  dan- 
ger of  explosion,  depreciated  value  of  property,  and  increased 
rate  of  insurance.    lb.  259. 

9.  Sale  under  pouer  in  mortgage;  purchase  by  mortgagee.— A  sale  of 

lands  under  a  power  in  a  mortgage,  in  substantial  compliance 
with  its  terms,  cuts  off  the  equity  of  redemption  as  effectually 
as  a  decree  of  foreclosure,  leaving  nothing  in  the  mortgagor 
but  the  statutory  right  of  redemption,  and  the  right  to  disaffirm 
the  sale  if  the  mortgagee  himself  became  the  purchaser  at  the 
sale  without  express  authority  given  by  the  mortgage;  but,  if 
the  mortgagor  elects  to  disaffirm  the  sale  on  that  account,  his 
election  must  be  accompanied  with  an  offer  to  redeem  by  pay- 
ing the  amount  due.     Mortgage  Companies  v.  Turner,  272. 

10.  Rfut)*  accruing  offer  sale  under  power  in  mortgage;  when  purchaser 

is  entitle  to  rereirfr.— The  purchaser  at  a  sale  under  a  power  in  a 
mortgage  is  entitled  to  the  rents  subsequently  accruing,  even 
though  he  be  the  mortgagee,  and  was  not  authorized  to  pur- 
chase ;  and  if  the  mortgagor  and  his  tenants  refuse  to  attorn 
to  him,  are  insolvent,  and  are  disposing  of  the  crops,  he  is  en- 
titled to  a  receiver.     Jb,  272. 

11.  Mortgagee's  right,  after  purchase  at  sale  under  power,  to  injunction 

and  recnrer  in  aid  of  ejectment;  appointment  of  receiver  without 
notice. — A  mortgagee  of  lands,  having  become  the  purchaser  at 
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a  sale  under  the  power,  but  without  express  authority  conferred 
by  the  mortgage,  and  having  brought  ejectment  to  recover  the 
possession  of  the  1  md,  may  come  into  equity  for  an  injunction 
to  prevent  the  mortgagor  and  a  person  holding  under  him  by 
fraudulent  conveyance  from  disposing  of  the  crops,  and  for  a 
receiver  to  take  possession,  gather  and  hold  the  crops,  on  aver- 
ment that  the  land  is  not  worth  the  amount  of  the  mortgage 
debt,  that  the  defendants  are  insolvent,  and  that  they  have  re- 
moved and  disposed  of  part  of  the  crops ;  and  a  receiver  may 
be  appointed  without  notice,  complainant  being  required  to 
execute  a  proper  bond.    Htndrix  r,  Amer  Fr.  Mortgage  Co., 313. 

12.  Sale  under  decree  of  foreclosure;  pergonal  decree  for  balance  of  debt. 

Under  a  decree  for  the  foreclosure  of  a  mortgage,  if  the  pro- 
ceeds of  sale  of  the  mortgaged  property  do  not  satisfy  the  de- 
cree in  full,  the  mortgagee  is  entitled  to  a  personal  decree  for 
the  unpaid  balance  (Code,  §  3605) ;  but,  if  the  decree  is  satisfied 
in  full,  he  can  not  have  a  personal  decree  for  a  balance  reported 
in  his  favor  by  the  register  under  the  statement  of  an  account 
between  the  parties  relative  to  matters  outside  of  the  mort- 
gage.    Perdue  v.  Brooks  Bros,,  611. 

13.  Rfceiver  between  partners. — In  a  suit  for  the  settlement  of  partner- 

ship accounts,  a  receiver  will  not  be  appointed  at  the  mstance 
of  complainant,  when  the  defendant,  who  has  possession  of  all 
the  property  alleged  to  belong  to  the  partnership,  denies  the 
existence  of  any  partnership,  and  is  entirely  solvent  and  able 
to  respond  in  damages.    Irwin  v.  Everson,  64. 

14.  Reformation  of  written  instrument  in  equity. — To  authorize  the  re- 

formation of  a  written  contract  on  oral  evidence,  requires  very 
great  particularity  of  averment  and  very  clear  proof.  Dexter  v. 
Ohlander,  467. 

15.  Rfscisxion  of  contract,  at  instance  of  purchaser^  on  ground  of  fraud. 

A  court  of  equity  will  not  decree  the  rescission  or  cancellation 
of  a  contract  for  the  sale  of  land,  at  the  instance  of  the  pur- 
chaser, on  account  of  fraudulent  misrepresentations  made  by 
the  vendor,  upon  a  bare  probability,  or  mere  preponderance  of 
the  evidence,  but  requires  the  complainant  to  establish  his 
case  by  clear  and  convincing  evidence.  Howie  v.  N.Birming- 
ham Land  Co.,  389. 

16.  Same;  laches  —The  purchaser  of  land,  claiming  a  rescission  of. the 

contract  on  the  ground  of  fraud,  must  act  with  promptness  on 
its  discovery ;  and  when  he  delays  for  three  years,  as  in  this 
case,  and  then  sets  up  the  fraud  in  defense  of  a  bill  to  enforce 
a  vendor's  lien,  relief  will  be  refused  on  account  of  the  lache9. 
lb.  3S9. 

17.  Specific  performance  of  parol  gift  of  land. — A  court  of  equity  will 

not  enforce,  against  the  executors  and  heirs  of  the  deceased 
donor,  the  specific  execution  of  a  parol  gift  of  land,  where  it 
appears  that  the  donor  placed  the  donee  in  possession,  under 
the  declared  intention  of  giving  the  land  to  him,  and  after- 
wards requested  or  verbally  directed  his  executors  to  execute 
a  deed  to  him,  and  that  the  donee  erected  some  improvements 
of  inconsiderable  value.     ToUeson  v.  Blackstovk^  610. 

18.  Transactions  between  parties  occupying  fiduciary  relations  towards 

each  othe^.^The  general  principles  which  a  court  of  equity  ap- 
plies to  transactions  between  persons  occupying  fiduciary  rela- 
tions towards  each  other,  is  not  confined  to  cases  in  which  there 
is  any  formal  or  technical  fiduciary  relation,  such  as  guardian 
and  ward,  parent  and  child,  client  and  attorney,  <&c.,  but  extends 
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to  all  cases  in  which  confidence  is  reposed  by  one  party  in  the 
other,  and  the  trust  is  accepted,  under  circumstances  which 
show  that  the  confidence  was  founded  on  the  intimate  personal 
and  business  relations  existing  between  the  parties,  which  gave 
the  other  party  an  advantage  or  superiority ;  and  in  such  cases, 
the  onu8  is  on  the  party  in  whom  the  confidence  is  reposed  to 
show  that  no  fraud,  undue  influence,  or  other  improper  motive 
entered  into  the  transaction,  but  that  it  was  the  voluntary  act 
of  the  other  party, fully  understood  by  him,  and  his  understand- 
ing of  it  fully  expressed  in  the  writings  which  he  signed.  Kyle 
V.  Perdue,  579. 
10.  Same;  case  at  bar;  conveyance  cancelled  — In  this  case,  the  instru- 
ment assailed  by  the  grantor,  an  old  woman  in  feeble  health, 
by  which  she  conveyed  all  her  property  to  the  grantees,  wealthy 
men  engaged  in  active  business  pursuits,  in  trust  that  they 
should  take  charge  of  the  property,  collect  the  rents,  make 
necessary  repairs,  pay  taxes  out  of  the  rents  collected,  and  pay 
the  residue  to  the  grantor  during  her  life,  was  set  aside  and 
cancelled  at  her  instance,  on  evidence  showing  that,  although 
they  had  not  solicited  her  to  make  any  conveyance  of  her 
property  to  them,  they  were  her  intimate  friends,  whom  she 
consulted  in  all  business  affairs,  and  who  represented  to  her,  at 
the  time  when  she  signed  the  conveyance,  that  it  bound  them 
to  support  and  maintain  her  during  life,  while  in  fact  it  only 
bound  them  to  apply  the  surplus  income  of  her  own  property, 
after  payment  of  repairs  and  taxes,  to  her  support.    lb.  679. 

20.  Same;  ratification.— When  the  grantor  in  a  written  instrument, 

which  conveys  all  her  property  to  the  grantees  in  trust,  partly, 
for  her  support  and  maintenance,  files  a  bill  to  set  it  aside,  her 
receipt  of  money  for  her  support  from  the  grantees,  pending 
the  suit,  does  not  conclude  her  as  a  ratification  of  the  instru- 
ment, when  it  appears  that  her  necessitous  circumstances  com- 
pelled the  acceptance  of  the  money,  one  of  her  receipts  stating, 
"I  take  this  money  because  I  am  starving."    lb  579. 

21.  Purchase  by  attorney  at  nale  nnderexfcution  in  favor  of  lunatic  client; 

offer  to  do  equity  by  client  s^tking  to  enforce  ^  wW.— When  an  attor- 
ney for  a  lunatic,  or  for  his  guardian,  sues  out  an  execution  on 
a  decree  in  the  lunatic's  favor,  and  becomes  the  purchaser  at 
the  sale,  taking  the  sheriff's  deed  to  himself,  he  becomes  a 
trustee  for  the  lunatic,  and  it  is  his  duty  to  pay  the  accruing  taxes 
on  the  land ;  and  if  he  suffers  the  land  to  be  sold  for  taxes, 
again  becoming  the  purchaser  himself,  he  cannot  claim  that  the 
lunatic,  seeking  to  enforce  the  trust  and  obtain  the  legal  title, 
should  repay  the  costs  of  the  tax  proceedings,  as  a  part  of  the 
offer  to  do  equity.-    Godwin  v.  Whitehead,  409. 

22.  Trust  for  person  of  weak  mind,  voluntarily  assumed.— The  relation 

of  voluntary  trustee  and  cestui  (jue  truH,  as  between  the  maker 
of  a  note  under  seal  and  his  sister,  a  woman  of  weak  under- 
standing, is  not  established  by  proof  of  the  facts,  that  on  the 
sale  and  distribution  of  their  father's  estate,  many  years  before, 
one  of  the  executors,  another  brother,  retained  his  sister's  share 
of  the  proceeds  in  his  own  hands  for  her,  she  being  then  a  minor 
and  having  no  legal  guardian,  and,  on  a  subsequent  sale  of  his 
property  to  the  maker  of  the  note,  preparatory  to  his  removal 
from  the  State,  the  latter  assumed  the  debt  as  part  of  the  price 
to  be  paid,  and  executed  the  note  payable  to  the  sister  for  it. 
Cameron  v.  Cameron,  344. 

23.  Testamentary  trusts;  equitable  jurisdiction  over  trustee.-^jL  court  ol 
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equity  has  undoubted  jurisdiction, at  the  instance  of  the  widow 
and  children  of  a  testator,  to  compel  the  executor,  as  testamen- 
tary trustee,  to  make  a  suitable  provision  for  them  out  of  the 
income  of  the  estate,  according  to  the  terms  and  spirit  of  the 
will,  notwithstanding  the  general  discretionary  powers  given 
to  the  trustee  in  the  management  of  the  estate.  Ward  v. 
Ward,  331. 

24.  Same;  allowance  to  heneficiarien  for  support  and  maintenance;  plead- 

ing and  prnrMce.^XJ nder  a  bill  filed  by  the  widow  and  minor 
children  of  the  testator,  beneficiaries  under  his  will,  seeking  to 
remove  the  administration  of  the  estate  into  equity,  and  asking 
relief  against  the  executor  as  testamentary  trustee ;  a  petition 
being  nled  praying  an  allowance  out  of  the  estate  for  the  sup- 
port and  maintenance  of  the  complainants  and  the  education 
of  the  children,  and  a  reference  to  the  register  being  ordered 
to  ascertain  what  would  be  a  reasonable  allowance ;  if  the 
widow  then  withdraws  from  the  cause  as  a  party,  electing  to 
dissent  from  the  will,  the  complainants  can  not  then  complain, 
nor  can  the  widow  or  children  separately  complain,  that  the 
chancellor  refused  to  act  on  the  register's  report  as  to  what 
would  be  a  reasonable  allowance  for  their  joint  support  as  prayed 
in  the  petition,    lb.  334. 

25.  Contest  of  will  in  equity. — Under  statutory  provisions  regulating 

the  probate  and  contest  of  wills  (Code,  §$  1987-89,  2000),  a  per- 
son interested  in  the  estate  who  did  not  contest  the  will  offered 
for  probate,  although  he  employed  counsel,  and  was  examined 
as  a  witness  for  the  contestant,  may  contest  it  by  bill  in  chan- 
cery at  any  time  within  five  years.    Knox  v,  Pauli,  505. 

26.  Fraudulent  promise  In  make  will,— 11  a  person  procures  the  execu- 

tion of  a  conveyance  of  land  by  promising  to  devise  the  land 
,  by  will  to  the  grantor,  having  at  the  time  the  intention  not  to 
do  so,  and  afterwards  dies  intestate,  the  fraud  will  vitiate  the 
transaction,  and  a  court  of  equity  will  grant  relief  against  the 
conveyance ;  but  the  fraud  must  be  established  by  clear  and 
convincing  evidence,  and  relief  must  be  sought  seasonably  after 
the  discovery  of  the  fraud ;  and  the  subsequent  breach  of  prom- 
ise, by  failing  and  refusing  to  execute  such  will,  is  not,  of  itself, 
conclusive  or  sufiicient  evidence  that  the  promise  was  made 
with  a  fraudulent  intent.    Manning  v.  Hppen,  537. 

27.  Same;  allegations  as  to  discovery  of  fraud.— The  bill  being  filed  by 

the  husband,  against  the  heirs  at  law  of  his  deceased  wife,  seek- 
ing relief  against  a  conveyance  of  land,  which  he  had  executed 
to  her,  as  alleged,  in  consideration  of  her  fraudulent  promise 
to  devise  it  to  him  by  will,  and  alleging  that  **the  fact  that  it 
was  her  intention  at  the  time  not  to  comply  with  her  said  prom- 
•  ise,  and  that  she  was  employing  a  mere  stratagem,  and  the  evi- 
dence of  such  intention,  dia  not  become  known  to  your  orator 
until  he  filed  his  original  bill  in  this  cause,  though  he  made 
repeated  and  diligent  inquiry  in  reference  thereto ;"  these  aver- 
ments do  not  meet  the  strict  requirements  of  the  rule  applica- 
ble in  such  cases,  because  they  do  not  show  how  the  fraud  was 
discovered,  nor  why  it  was  not  discovered  sooner,    lb.  537. 

28.  Same;  laches  —The  lapse  of  sixteen  years  after  the  alleged  prom- 

ise was  made,  during  which  period  the  wife  repeatedly  refused 
to  execute  her  will  as  promised,  bars  any  right  to  relief  against 
her  heirs  after  her  death,  even  if  the  averments  of  the  bill  were 
fully  and  precisely  proved.    lb.  537. 
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Pleading  and  Practice. 

29.  Parties  to  auU  for  dUlribution  and  seltlement  of  trust  fund;  decrees  in 

favor  of  persons  not  parties  of  record. — Any  number  of  the  benejB- 
ciaries  of  a  trust  fund  may  maintain  a  suit  to  bring  the  trustee 
to  a  settlement,  without  joining  the  others ;  and  any  judgment 
creditor  may  file  a  bill  to  set  aside  a  fraudulent  conveyance  ex- 
ecuted by  his  debtor,  without  joining  other  creditors  as  com- 
Slainants  with  him ;  and  the  court  may,  in  either  case,  render 
ecrees  in  favor  of  persons  who  are  not  named  as  complainants 
in  the  bill.     Thornton  r.  y  it*on,  689. 

30.  Parties  to  bill  for  administration  of  estate;  inter renlion  by  petition. 

The  widow  of  a  testator  having  filed  a  bill,  jointly  with  her 
children,  for  the  removal  of  the  administration  from  the  Pro- 
bate Court,  and  other  relief  against  the  executor  as  testamen- 
tary trustee,  and  having  then  withdrawn  from  the  case  as  a 
party,  and  elected  to  dissent  from  the  will,  is  nevertheless  a 
necessary  party  to  the  bill,  and  can  not  intervene  by  petition, 
asking  to  have  her  dower  and  distributive  interest  in  the  estate 
aUotted  to  her.  Ward  v.  Ward,  331. 
81.  Filing  claims  against  decedent* s  estate  in  eguitf/,  under  order  of  cou- 1; 
revivor  oj  claim;  mandamus. — When  the  administration  of  a  de- 
cedent's estate  has  been  removed  into  equity,  under  bill  filed  by 
the  administrator,  and  that  court  has  made  an  order  requiring 
creditors  to  file  their  claims  within  a  specified  time ;  if  a  cred- 
itor's claim  is  filed,  proved,  reported  valid  by  the  register  under 
a  reference,  and  his  report  confirmed  without  objection ;  and 
the  creditor  then  moves  to  set  aside  the  order  requiring  claims 
to  be  filed,  but  dies  before  his  motion  is  acted  on,  and  before 
formal  decree  has  been  entered  allowing  his  claim,  his  personal 
representative, or  the  succeeding  administrator  de  bonis  non.ot  the 
estate  which  he  represented,  may  intervene  by  motion  or  peti- 
tion, for  the  purpose  of  prosecuting  the  claim  and  the  pending 
motion  to  a  nnal  determination  ;  and  if  his  motion  or  petition 
is  overruled  and  refused,  this  court  will  award  a  mandamus  to 
compel  its  allowance.    Reynolds  v.  Crook^  670. 

32.  Inconsistent  prayers   for  relief;   relief  under  general  prayer, — If  a 

creditor,  filing  a  bill  to  set  aside  an  alleged  fraudulent  convey- 
ance by  his  debtor,  and  to  subject  the  property  conveyed  to  the 
payment  of  his  debt,  may  also  ask,  in  the  alternative,  to  hold 
the  purchaser  liable  for  a  balance  of  purchase-money  paid  after 
bill  filed  and  process  served  (which  is  not  decided),  he  can  not 
have  that  relief  under  the  general  prayer.    Pattison  v.  Bragg,  65. 

33.  Demurrer  good  only  in  part. — A  demurrer  which  is  good  in  part 

only,  should  be  overruled  entirely.    Godwin  v.  Whitehead,  409. 

34.  Correspondence  of  pleadings  and  proof;  variance. — The  rule  of  equity 

pleaaing  which  requires  that  the  pleadings  and  the  proof  shall 
correspond  is  applied  with  the  greatest  strictness  to  bills  for 
the  specific  performance  of  contracts,  extending  even  to  redun- 
dant and  superfluous  averments  with  respect  to  a  material  fact, 
or  descriptive  of  a  matter  or  thing  necessary  to  be  alleged ;  as 
in  this  case,  where  the  bill  was  filed  by  the  heirs  of  a  deceased 
purchaser  of  land  to  enforce  a  specific  execution  of  the  contract, 
alleging  that  he  received  the  joint  title-bond  of  the  two  ven- 
dors, while  tne  evidence  showed  that  the  bond  was  executed  by 
one  of  them  only,  and  the  variance  was  held  fatal  to  relief.  Mc- 
Donald V.  Walker,  172. 

35.  Fiat  for  injunction  before  bill  filed. — A  fiat  for  an  injunction  granted 

by  the  judge  to  whom  the  bill  is  presented  before  being  filed  ia 
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court,  is  not  void,  but  a  mere  irregularity ;  and  the  irregularity 
is  waived  by  a  motion  to  dissolve  the  injunction  after  answer 
filed.    Ex  parte  Sayre,  288. 

86.  Dissolving  or  discharging  injunction  in  vacation, — ^A  motion  to  dis- 
solve an  injunction,  either  for  want  of  equity  in  the  bill,  or  on 
the  denials  of  the  answer,  may  be  made  and  acted  on  in  vaca- 
tion (Code,  $  3532) ;  but  the  statute  does  not  apply  to  a  motion 
to  discharge  an  injunction,  nor  authorize  the  chancellor  to  dis- 
charge it  in  vacation.    J  b.  288. 

37.  Refunding  bond  on  dissolution  of  injunction. — When  a  bill  seeks  to 
enjoin  and  stay  proceedings  on  a  judgment  at  law,  it  is  error  to 
dissolve  the  injunction  on  the  denials  of  the  answer,  without 
requiring  the  execution  of  a  refunding  bond  by  the  defendant 
(Code,  §  3531) ;  but  the  error  will  be  corrected  on  appeal,  and 
the  decree  affirmed  as  corrected.    Dexter  v,  OhfanJer,  467. 

CHARGE  OF  COURT  TO  JURY. 

1.  Charge  as  to  weighing  evidence  or  counting  witnesses. — A  charge  in- 

structing the  jury  that  is  their  duty  to  weigh  the  evidence,  and 
not  merely  to  count  the  w^itnesses,  is  not  erroneous,  nor  liable 
to  cause  injury.    K.  B,  <Ss  M.  Railroad  Co.  v.  Crocker,  412. 

2.  Charge  too  favorable  to  party  excepting. — When  the  defense  of  con- 

tributory negligence  is  not  presented  by  the  pleadings,  the  de- 
fendant can  not  complain  of  a  charge  which  ^'leaves  it  to  the 
jury  to  say  whether,  under  the  evidence  in  the  case,  the  plain- 
tiff was  guUty  of  contributory  negligence.''    lb.  412. 

3.  Charge  as  to  conflicting  evidence  — A  charge  instructing  the  jury, 

where  the  evidence  is  conflicting  on  material  facts,  that  if  they 
can  not  say  who  has  told  the  truth,  then  they  must  find  the 
facts  so  far  as  there  is  conflict  not  proved,  and  if  such  facts  are 
necessary  to  be  proved  in  ordpr  for  the  plaintiff  to  recover,  they 
must  find  for  the  defendant,  is  properly  refused.    lb.  412. 

4.  Charge  as  to  sufficiency  of  evidence. — A  charge  instructing  the  jury 

that  it  is  incumbent  on  the  plaintiff  to  prove  that  the  property 
sued  for  belonged  to  him  when  the  suit  was  brought  and  that 
the  defendant  had  no  title  or  interest  in  it,  and  no  right  to 
detain  it,  is  properly  refused.    Bruce  v.  Bruce^  563. 

5.  Charge  as  to  explanation  of  "suspicious  circumstance.** — A  charge 

requested  on  the  contested  probate  of  a  will,  instructing  the 
jury  that,  if  the  proponents  and  principal  beneficiaries  under 
its  provisions  had  a  ''controlling  agency  in  procuring  its  exe- 
cution, it  is  universally  regardea  as  a  very  suspicious  circum- 
stance, and  requiring  the  fullest  explanation,''  requires  too  high 
a  degree  of  proof,  and  is  properly  refused.    Knox  v.  Knox,  495. 

6.  Charge  as  to  construction  of  writing. — ^It  is  the  duty  of  the  court  to 

construe  a  written  instrument,  and  a  charge  asked  which  sub- 
mits its  constuction  to  the  jury  is  properly  refused.  Davis  v, 
Badders  &  Bntt,  348. 

7.  Presumption  in  favor  of  ruling  of  primary  court  refusing  charge 

asked. — When  the  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence,  the  appellate  court  will  presume  that  there 
was  evidence  which  justified  the  refusal  of  a  charse  asked,  if 
any  state  of  proof  would  have  justified  its  refusal.    lb.  348. 

8.  Charge  submitting  question  of  law  to  jury. — If  the  court  improp- 

erly submits  to  the  jury  the  decision  of  a  question  of  law,  as  if 
it  was  a  question  of  fact,  and  the  jury  decides  it  as  the  court 
should  have  done,  the  error  is  without  injury,  and  consti- 
tutes no  ground  of  reversal.  Saint  v.  M  h^^eUr  dc  Wilson  Man^ 
Co.,  862. 
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9.  Charge  givp.rif  but  not  handed  to  jur^. — If  an  erroneous  charge,  re- 
quested by  the  defendant,  is  inarken  Qlvpn  by  the  presiding 
judge,  but  by  mistake  is  placed  among  the  charges  refused, 
and  does  not  go  into  the  bands  of  the  jury,  there  is  nothing 
in  this  of  which  the  defendant  can  complain.  Reeves  v. 
Htaie,  31. 

10.  Charge  as  to  validity  of  verbal  contract. — In  an  action  for  a  breach 

of  contract  which,  under  the  law  or  the  express  agreement 
of  the  parties,  was  required  to  be  in  writing,  a  charge  in- 
structing the  jury  that  "a  verbal  contract  is  as  valid  and 
binding  as  a  written  one"  would  be  reversible  error;  but,  where 
there  is  evidence  tending  to  show  a  waiver  of  the  stipulation 
by  the  party  for  whose  benefit  it  was  intended,  such  a  charge  is 
misleading  only,  and  subject  to  explanation,  but  does  not 
constitute  reversible  error.  M.  dk  B.  Railroad  Co,  v.  Worthing- 
ton,  598. 

11.  Charge  a^  to  reasonable  doubt  and  probabiliti^  of  innocence,— A.  charge 

asked  in  a  criminal  case,  instructing  the  jury  that  "a  reason- 
able doubt  of  the  defendant's  guilt  is  not  the  same  as  a  prob- 
ability of  his  innocence,  but  may  exist  when  the  evidence  fails 
to  convince  the  jury  that  there  is  a  probability  of  defendant's 
innocence,"  asserts  a  correct  legal  proposition,  is  not  ambiguous, 
argumentative  or  misleading,  and  its  refusal  is  reversible  error. 
Croft  V,  State,  3. 

12.  ReanonabU  doubt,  to  justify  an  acquittal  in  a  criminal  case,  im- 

Slies  more  than  "if  it  is  possible,  or  it  may  be,  or  perhaps  the 
efendant  is  not  guilty ;"  and  a  charge  asked,  which  uses  those 
terms  as  the  equivalent  of  reasonable  doubt,  is  properly  re- 
fused.    Young  r.  State,  5. 

13.  Charge  ignoring  fault  in  bringing  on  difficulty. — A  charge  requested 

on  a  trial  for  murder,  which  claims  an  acquittal  on  certain  facts 
hypothetically  stated,  but  ignores  other  evidence  tending  to 
show  that  the  defendant  was  not  without  fault  in  bringing  on 
the  difficulty,  is  properly  refused.    lb.  6. 

14.  Recalling  jury;  error  without  injury. — The  defendant  can  not  com- 

plain of  any  error  or  irregularity  on  the  part  of  the  court  below 
in  recalling  the  jurv  and  giving  them  additional  instructions, 
when  the  record  shows  that  the  court  might  have  instructed 
the  jury,  without  hypothesis,  to  find  for  the  plaintiff.  Cowen  v. 
Eaitherly  Hardware  Co.,  324. 

15.  General  charge  on  evidence. — When  the  plaintiff's  claim  is  ad- 

mitted, and  the  evidence  adduced  by  the  defendant  would  not 
authorize  a  verdict  in  his  favor  on  the  attempted  defense,  the 
court  may  instruct  the  jury,  without  hypothesis,  to  find  for  the 
plaintiff;  and  may,  also,  refuse  to  instruct  them  that, '*if  they 
do  not  believe  the  evidence,  they  must  find  for  the  defendant." 
lb.  324. 

16.  Same. — In  an  action  against  a  railroad  company  to  recover  dam- 

ages for  killing  stock,  proof  of  the  killing  makes  out  a  prima 
facie  case  for  tne  plaintiff,  and  the  sufliciency  of  the  evidence 
to  rebut  the  presumption  of  negligence  is  a  question  for  the 
jury ;  hence,  the  general  charge  m  favor  of  the  defendant  is 
properly  refused.    S.  &  W.  Unilroad  Co.  v.  Jarvis,  149. 

17.  Same. — In  an  action  against  a  railroad  company  to  recover  dam- 

ages for  injuries  to  several  mules,  which  were  run  over  by  a 
freight  train  before  daybreak  one  frosty  morning,  as  the  train 
was  crossing  a  trestle  over  a  small  creek,  the  defendant  is  en- 
titled to  the  general  affirmative  charge  on  the  evidence,  when 
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the  engineer  of  the  train  testifies  that  he  did  not  see  the 
animals  until  he  was  within  ten  feet  of  them,  and  could  not 
see  them  sooner  because  of  a  dense  fog,  about  one  hundred 
yards  wide,  which  covered  the  track  at  that  point,  extending  up 
and  down  the  creek ;  there  being  no  evidence  in  conflict  with 
his  testimony,  and  none  which  authorized  an  inference  incon- 
sistent with  it.     Central  Railroad  Co.  v.  Ingram^  152. 

18.  Sam/'.— When  the  lands  sued  for  are  described  in  the  complaint 
only  by  their  government  numbers  and  subdivisions,  and,  the 
plaintiff  producing  no  paper  title,  his  witnesses  testify  to  his 
prior  possession  of  "the  upper  place"  and  "the  lower  place,*'  not 
identifying  them  as  the  lands  sued  for,  the  court  is  not  author- 
ized to  give  the  general  charge  in  his  favor,  although  no  ob- 
jection was  made  by  the  defendant  to  the  relevancy  or 
sufficiency  of  the  evidence.    Uunion  v.  Keel,  159. 

29.  General  charge  on  eridence.— The  proper  test  as  to  whether  the 
court  should  give  the  affirmative  charge  seems  to  be,  whether 
the  court  would  be  justified  in  sustaining  a  demurrer  to  the 
evidence.    Bromley  v.  B.  Mineral  Railroad  Co,,  397. 

CODE  OF  ALABAMA. 

1.  §    253.     Filing  oath  of  deputy-sheriff.    Mathia  v.  Carpentery  159. 

2.  ^  1144.    Duties  of  railroad  engineer.    S.  <&  W.  Railroad  Co.  v. 

Meadorit,  137  ;  S,  <fc  W.  Railroad  Co.  v.  Jaruifty  149 ;  Cen- 
tral R.  <k  B.  Co.  V.  Ingram,  152. 

3.  §  1370.    Partition  fences.     Garrett  v.  Sewell,  456. 

4.  ^  1587-8.    Branch  railroads.   Arrington  v.  IS.  6c  W.  Railroad  Co., 434. 

5.  §  1732.    Contracts  required  to  be  in  writing.    Clanion  v.  Scrnggs, 

279;  Manning  V.  Fippen,  631. 

6.  §  1737.    General  assignments.    Ellison  v.  Moseti,  221. 

7.  ^^  1810-11.    Unrecorded  mortgages.    Steiner  Bros.  v.  Clishy,  91. 

8.  \  1823.    Attornment  of  tenant  to  new  landlord.    Mortgage  Com- 

panies V.  Turner ,  272. 

9.  i  1845.    Parol  trusts  in  land.    Manning  v.  Pippen,  637 ;  Ellison  v. 

Mosen,  221. 

10.  §  2000.    Contest  of  will  in  equity.    Knox  v.  Paull,  505. 

11.  ^  2083.    Filing  claims  against  decedent's  estate.    Agnew  v.  Wal- 

den  <&  Son.  108. 

12.  §  2098.    Administrator's  duty  to  gather  growing  crop.    Marks  v. 

Nelms,  304. 

13.  §  2205.    Revivor  of  actions  against  administrator.    Reynolds  t?. 

Crook,  570. 

14.  (j  2280.    Action  on    judgment   against   decedent.     Reynolds  v. 

Crook,  570. 

15.  ^  2322.    Divorce  on  ground  of  abandoment.    Jones  v.  Jones,  443. 

16.  ^  2333.    Alimony  to  wife  on  divorce.    Jones  v.  Jones^  443. 

17.  4§  2341-51.    Actions  between  husband  and  wife.    Bruce  v.  Bruce, 

563. 

18.  §  2356.    Insurance  of  h  usband's  life  for  benefit  of  wife  or  family. 

Craft  &  Co.  V.  !Stotitz,  245. 

19.  §  2508.    Alienation  of  homestead.     Turner  v.  Bernheimer,  241 ; 

Hodges  V.  Winston,  514. 
20.^^2521-25.    Claim  of  exemption,  and  contest  thereof.    Bledsoe  v, 

Gary  d*  Kennedy,  70 ;  Trager,  Canman  &  Co.  r.  Feible- 

man,  60. 
21.  kk  2590-1.    Liability  of  master  for  injury  to  servant.    Bromley  v. 

B.  Mineral  Railroad  Co.,  397 ;   K.  M.  &  B.  Railroad  Co. 

V.  Crocker,  412, 
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22.  §  2603.    Abatement  and  revivor  of  actions.    Retinoids  v.  Crook, 

570. 

23.  $  2811.    Citation  to  adverse  claimant  in  detinue.    Behr  v.  Ger- 

son,  438. 

24.  §  2628.     Partial  payment  avoiding  statute  of  limitations.    Cam- 

eron V.  Cameron,  344. 

25.  §  2685.    Plea  of  tender.    Hanson  v.  Todd,  328. 

26.  §  2690.    Specification  of  grounds  of  demurrer.    Smith  v.  Dick, 

311 ;  Dundee  Mortgage  d*  Trust  Co.  v.  Nixon,  318. 

27.  H  2717-20.    Statutory  detinue.    Behr  v.  Gemou,  438 

28.  \  2759.    Nonsuit  with  bill  of  exceptions.    Dundee  Mortgage  Co.  v. 

Nixon,  318. 

29.  4  2858.    Security  for  costs  by  non-residents.    Rosenberg  v.  Claflin 

Co.,  249. 

30.  ^  2876.     Rehearing  at  law.     Seymour  v.  Fnrquhar  (Sc  Son,  526. 

31.  H  2945-6.    Garnishment.    Donald  Bros.  v.  N/lson  &  Sons,  111 ;  Ens- 

ley  Furnace  ('o.  v.  Rogan  &  Co..  594. 

32.  ^  2956.    Levy  of  attachment  by  constable.    Joseph  v.  Hender- 

son, 214. 

33.  §§  2984-7.    Summons  of  transferree  or  claimant.    Donald  Bros.  v. 

Nelson  ii'  Sons,  111. 

34.  §  2995.    When  cause  stands  for  trial.    Rosenberg  r.  Claflin  Co.,  249. 
do.    ^  299S.    Amendment  of  affidavit  for  attachment.    Rosenberg  v. 

Claflin  Co.,  249. 

36.  §  3007.    Statutory    claim    suit;    assessing  value    of   property. 

Vavght  v.  Ohemig  &  Weihl,  306. 

37.  §  8056.    Landlord's  lien  for  rent  and  advances.    Mortgage  Com- 

panies V.  Turner,  272, 

38.  §§  3069-70.    Landlord's  lien  on  goods.    McKleroy  v.  Cantey  &  Ran- 

dolph, 295 ;  Adcrholav.  Blumenthal  &  Beckert,  66. 

39.  §  3221.    Arbitration  of  pending  suit.    Davis  v.  Badders  ct  Brill, 

348. 

40.  ^  3380-1.    Forcible>ntry  and  detainer.   Espalfa  «;.  Gottschalk,  254. 

41.  §  3531.    Refunding  bond  on  dissolution  of  injunction.    Dexter  v. 

Ohlander,  467. 

42.  §  3605.    Personal  decree  on  foreclosure.    Perdue  v.  Brooks  Bros., 

on. 

43.  §  3613.    When  appeal  lies.    Ex  parte  Sayre,  288. 

44.  §  3687.    Sherifif's  commissions  on   sales.      Rolling  Stock  Co.  v. 

Clark  ifc  Co.,  322. 
4o.    §  3796.    Embezzlement  by  bank  officer.    Reeves  v.  State,  31. 

46.  §  3832.    Confession  of  judgment  for  fine  and  costs.    Ex  parte 

Davis,  9. 

47.  §  4037.    Indictment  for  selling  liquor  unlawfully.    Compton  v. 

State,  25. 

48.  §  4095.     Shooting  along  public  road.    McDade  v.  Stale,  28. 

49.  \  4140.    Usury  by  banker.     Youngblood  v.  Birmingham  Trust  Co., 

521. 

50.  H  4233,4274,  4279-82.    Justice  of  the  peace  acting  outside  of  his 

beat.    Ex  parte  Davis,  9. 

COMMON  LAW. 
1.  Presumption  as  to;  liability  of  employer  for  injuries  to  employe. — The 
common  law,  which  is  presumed  to  exist  in  a  sister  State  in  the 
absence  of  evidence  to  the  contrary,  did  not  give  an  action  for 
damages  against  the  employer,  wb^re  death  resulted  to  an  em- 
ploye from  the  culpable  negligence  of  a  co-employe.  Kahl  v, 
"  deC.  Railroad  Co.,  m. 
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CONSTITUTIONAL  LAW. 

1.  Staters  proprietary  right  in  and  to  oyster-bedi  and  oysters, — ^The  State 

of  Alabama  owns  the  absolute  property  in  the  oyster-beds  and 
oysters  in  her  navigable  waters,  holding  it  in  trust  for  the  use 
and  benefit  of  her  people,  subject  only  to  the  paramount  right 
of  navigation  ;  and  in  the  exercise  of  her  property  rights,  she 
may,  by  legislative  enactment,  grant  or  give  away  the  right  to 
take  oysters,  restricting  the  grant  to  her  own  citizens,  and  qual- 
ifying the  exercise  of  it  by  them  by  limitations  as  to  time  and 
manner  of  taking,  selling,  or  transporting,  until  the  oysters 
have  become  an  article  of  inter-state  commerce,  and  as  such 
subject  to  the  laws  of  the  United  States.    State  v.  Harrubj  176. 

2.  Same;  when  oystern  become  articles  of  inter-state  commerce. — Oysters 

taken  from  the  beds  within  the  limits  of  Alabama,  by  the  per- 
sons to  whom  the  qualified  right  is  granted  by  legislative  en- 
actment, do  not  become  articles  of  inter-state  commerce  until 
they  have  been  shelled,  and  their  transportation  into  another 
State  has  been  begun.    lb.  176. 

3.  Constitutionalily  of  law  'Regulating  the  planting  and  taking  of  oy»Urs 

in  the  waters  of  ih  s  .^Ya/c."— The  statute  approved  February  18th, 
1891,  entitled  *'An  act  to  regulate  the  planting  and  taking  of 
oysters  in  the  waters  of  this  State"  (Sess.  Acts  1890-91,  pp. 
1072-84),  is  not  an  unlawful  attempt  to  regulate  inter-state 
commerce ;  nor  is  it  violative  of  the  constitutional  provision 
which  requires  that  each  law  shall  "contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  each  of  the  provis- 
ions contained  in  it  being  cognate  and  referable  to  the  subject 
expressed  in  the  title.    Jb,  176. 

4.  Fine  and  forfeiture  fund;  constitutionalily  of  law  changing  disposi- 

tion of,  as  against  registerrd  claims  — The  fund  arising  from  fines 
and  forfeitures  in  the  several  counties  is  the  creature  of  statute, 
and  is  subject  at  all  times  to  legislative  control,  as  to  the  claims 
to  be  paid  out  of  it,  their  preferences,  and  other  conditions  of 
payment ;  and  the  holder  of  claims,  which  have  been  duly  reg- 
istered under  existing  statutes,  does  not  thereby  acquire  such 
a  vested  right  to  share  in  the  fund  as  to  exempt  the  claims 
from  a  subsequent  statute  changing  the  priority  and  mode  of 
payment.    Harold  v,  Herrington^  395. 

5.  Same;  act  of  Feb.  9tk,  1891,  regulnting  fund  in  Conecuh  ai.d  Es- 

cambia counties. — The  statute  approved  February  9th,  1891,  "to 
regulate  the  fine  and  forfeiture  fund  of  Conecuh  and  Escambia 
counties,  and  the  disposal  of  moneys  arising  from  fines,  forfeit- 
ures and  convict  labor  in  said  counties"  (Sess.  Acts  1890-91, 
pp.  494-6),  which  requires  that  the  money  belonging  to  the  fund 
shall  be  held  subject  to  the  order  of  the  County  Commissioners, 
that  they  shall  advertise  for  bids  from  the  holders  of  claims, 
and  award  the  money  to  the  highest  bidder,  is  not  violative  of 
any  rights  acquired  by  the  holders  of  claims  which,  by  being 
duly  registered  under  former  statutes,  had  acquired  a  priority 
or  preference  over  claims  subsequently  registered,  nor  other- 
wise unconstitutional.    lb,  396. 

6.  Foreign  corporations  doing  busines  here;  constitutional  and  statutory 

restrictions.^The  constitutional  and  statutory  restrictions  im- 
posed on  foreign  corporations  doing  business  in  Alabama  do 
not  apply  to  every  act  done  by  such  corporations  here,  but  do 
apply  to  a  loan  of  money  here  by  a  foreign  corporation  engaged 
in  the  business  of  lending  money  on  mortgage,  and  prevent  a 
recovery  by  the  corporation  on  a  note  given  for  the  money 
borrowed,  when  a  failure  to  comply  with  those  provisions  is 
shown.    Dundee  Mortgage  &  Truet  Co.  v.  Ifixon,  8I8« 
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7.  Legislative  act  granting  divorce;  comtitutionality  of. — Under  consti- 

tutional provisions  now  of  force,  unlike  those  formerly  existing, 
there  is  no  express  limitation  of  the  power  of  the  General 
Assembly  to  grant  a  divorce  by  legislative  act ;  but  the  provi- 
sion which  declares  that  ^nospecialor  local  law  shall  be  enacted 
for  the  benefit  of  individuals  or  corporations,  in  cases  which 
are  or  can  be  provided  for  by  a  general  law,  or  where  the  relief 
sought  can  be  given  by  any  court  of  this  State"  (Art.  iv,  ^  23), 
applies  to  proceedings  for  divorce,  which  are  regulated  by  the 
general  statutes,  and  renders  void  any  legislative  act  granting 
a  divorce  to  a  particlar  person,  whether  on  any  of  the  grounds 
specified  in  the  statutes,  or  any  other  ground  whatever.  Jones 
V.  Jones,  443. 

8.  Discount  of  draft  bybrinker,  at  usurious  rale  of  interest  — The  statute 

which  make  it  a  misdemeanor  for  ^'any  banker"  to  discount 
any  note,  bill  or  draft  at  more  than  legal  interest  (Code, 
§  4140),  applies  to  banking  corporations  as  well  as  individual 
bankers,  and  is  not  an  unlawful  exercise  of  class  legislation. 
Voungblood  r.  Birmingham  Trust  <fe  Sav.  Co.^  521. 

9.  Municipal  charter;  ordinance  imposing  imprisonment  **  until  fine  and 

cost  are  paid  "—A  provision  in  a  municipal  charter  authorizing 
the  corporate  authorities,  on  non-payment  of  the  fine  and  costs 
on  conviction  for  the  violation  of  an  ordinance,  to  impose  hard 
labor  or  imprisonment  "until  the  fine  and  costs  are  paid,"  is 
violative  of  the  constitutional  provision  which  prohibits  impris- 
onment for  debt.    Ex  pnrte  Hussellvdie,  19. 

CONTRACT. 

1.  Champrrtous  contract. — Champerty  is  a  good  defense  to  an  action 

founded  on  the  champertous  contract,  and  may  be  claimed  by 
demurrer  or  answer,  as  the  facts  may  or  may  not  appear  on  the 
face  of  the  bill  or  complaint ;  but  a  stranger  to  the  contract 
can  not  set  up  the  champerty  in  defense  of  an  action  by  a  third 
party  to  enforce  rights  acquired  under  it.    Sibley  v.  Alba,  191. 

2.  Contract  for  service  of  jack  to  mare  —Under  a  contract  for  the  ser- 

vice of  a  mare  by  a  jack,  "to  insure  or  no  pay,  and  if  mare  is 
sold,  the  monev  is  due  at  the  time  of  the  sale,"  the  money  be- 
comes due  at  tne  time  of  the  sale,  whether  the  mare  is  with 
foal  or  not.    Redwinev.  SideSy^Ql. 

3.  Contract  for  services  in  recovering  slol^in  property. — Under  a  con- 

tract between  the  superintendent  of  a  railroad  company  and  a 
detective  officer,  by  which  the  former  promised  to  pay  the 
latter  the  reasonable  value  of  his  services  in  the  discovery 
and  prosecution  of  persons  who  had  stolen  goods  from  the  cars 
of  the  railroad  company,  and  the  recovery  of  the  goods ;  a  re- 
covery can  not  be  had.  on  evidence  showing  that  the  goods 
recovered  belonged  to  another  railroad  company,  and  that  the 
theives  were  convicted  of  larceny  from  the  cars  of  that  other 
company.    L.  &  A'  Railroad  Co.  v.  Morgan, Q06. 

4.  Contract  of  employment  by  the  month;  charge  as  to  construction  of 

contract. — A  contract  of  employment  at  so  much  per  month, 
with  no  stipulation  as  to  the  term  of  service,  is  determinable 
at  the  end  of  any  month,  at  the  pleasure  of  either  party  ;  and 
where  plaintiff  sues  for  the  breach  of  a  contract  of  employ- 
ment, claiming  that  he  was  employed  for  a  year,  at  stipulated 
monthly  wages,  while  defendant  claims  that  he  "was  only  em- 
ployed by  the  month,  and  for  one  month  at  a  time,"  a  charge 
instructing  the  jury  that  if  the  employment  was  not  intended 
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to  be  for  a  month  only,  then  a  reasonable  construction  would 
be  that  it  was  for  a  year,  is  erroneous.     Clark  v.  Ryan,  406. 

5.  DrunkenuesR   as  C(iu»e  /or  ducharge   of  employe,   and  how  proved. 

When  habitual  drunkenness  on  the  part  of  plaintiff,  and  conse- 
quent negligence  and  inattention  to  business,  are  set  up  in  de- 
fense of  an  action  for  a  breach  of  contract  in  discharging  him 
before  the  expiration  of  the  stipulated  term  of  service,  defend- 
ant may  prove  "that  plaintiff  was  given  to  the  excessive  use  of 
intoxicating  liquors  "  but  not  "that  he  had  been  indicted  in  the 
courts  of  the  county  for  the  offense  of  public  drunkenness." 
lb.  406. 

6.  Alteration  of  written  contract  bu  paro/.— Under  a  written  contract 

by  which  plaintiffs  undertook  to  build  a  house  for  defendant 
according  to  certain  specifications,  and  at  a  specified  price,  con- 
taining a  stipulation  that  "no  new  work  done  on  the  premises 
shall  be  considered  as  extra,  unless  a  separate  estimate  in  writ- 
ing for  the  same,  before  its  commencement,  shall  have  been 
suDmitted  by  the  contractor  to  the  proprietor,  and  his  signature 
obtained  thereto;"  the  parties  may,  by  mutual  assent  given 
verbally,  make  changes  and  alterations  in  the  plan  as  the  work 
progresses;  and  the  work  being  done  as  thus  agreed  on, a  re- 
covery may  be  had  for  it,  either  at  the  price  agreed  on,  if  any, 
or  its  value,  without  proof  of  any  written  estimate  as  required 
by  the  original  contract.    Davis  r.  Badders  it*  Britt,  348. 

7.  Acceptance  of  work  done  under  special  contract. — Under  a  count  on 

a  special  written  contract  for  building  a  house,  a  recovery  can 
not  be  had  without  proof  of  full  performance  according  to  its 
terms ;  but  a  recovery  may  be  had  under  the  common  count  for 
work,  labor  and  materials,  on  proof  that  defendant  moved  into 
the  house  before  completion,  continued  to  occupy  it  after  the 
contractor  quit  working  on  it,  and  that  it  was  of  benefit  to  him. 
lb.  348. 

8.  Damages  for  delay  in  completion  of  work, — In  an  action  on  a  con- 

tract for  the  building  of  a  house,  or  the  performance  of  other 
work,  the  defendant  can  not  claim  damages  for  delay  in  the 
completion  of  the  work,  when  the  evidence  shows  that,  by  con- 
sent, changes  were  made  in  the  plans  and  specifications  after 
the  commencement  of  the  work,  which  required  a  longer  time 
for  its  completion.    lb.  348. 

9.  Production  of  architect's  certificate;  recovery  under  special  and  com- 

mon cou/i/8.— When  the  contract  requires  that  the  plaintiff, 
claiming  the  last  installment  of  the  agreed  price,  shall  produce 
the  architect's  certificate  as  to  the  full  and  proper  completion 
of  the  house,  or  other  work  to  be  done,  it  mav  be  that  a  recov- 
ery can  not  be  had  under  a  special  count  on  the  contract,  with- 
out proof  that  the  certificate  was  procured,  or  that  it  was  ob- 
stinately or  unreasonably  withheld ;  but  a  recovery  may  be  had 
under  the  common  counts,  for  work  and  labor  done  and  mate- 
rials furnished,  on  proof  of  its  acceptance  and  its  value,  without 
regard  to  the  architect's  certificate,    lb.  348. 

10.  Giving  bond  as  part  of  contract;  evidence  as  (o.— When   a  mat^erial 

issue  is  whether  plaintiff  performed  work  for  the  defendant 
railroad  company  as  an  original  contractor  or  as  a  sub-con- 
tractor under  another  person,  the  defendant  may  prove  the 
fact  that  he  gave  no  bond  for  the  faithful  performance  of  the 
work,  bonds  being  required  of  contractors,  and  of  them  only. 
M.  d'  B.  Railroad  Co.  v.  Worthirigton,  698. 

11.  Relevancy  of  evidence  as  to  contract  vel  non. — The  question  at  issue 
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being  whether  plaintiflf,  in  performing  work  on  railroad  trestles, 
was  an  original  contractor  with  the  railroad  company  or  a  sub- 
contractor under  one  P.,  the  defendant  comi  any  may  prove  the 
fact  that,  during  the  performance  of  the  work,  he  received  in- 
structions and  directions  from  P.  without  objection.    lb,  598. 

12.  Publication  for  bida  as  evidevce  o/'cowf/ac/veZ  won.— Where  plaintiflf 

sues  for  the  breach  of  an  alleged  contract  with  a  railroad  com- 
pany for  the  construction  of  trestles,  and  the  defendant  denies 
that  any  contract  was  ever  consummated  between  them,  the 
publication  for  bids  for  the  doing  of  the  work,  signed  by  the 
chief  engineer,  is  admissible  as  evidence  for  either  party :  for 
the  plaintiflf,  as  showing  that  the  approval  of  the  contract  by 
the  president  of  the  company  was  not  required :  and  for  the  de- 
fendant, as  showing  that  security  was  required  for  the  prompt 
and  faithful  performance  of  the  work,  which  plaintiflf  had  never 
given.    lb.  598. 

13.  Sole  of  pet  ishable  good^  for  future  delivery;  inspection  by  purchaser. 

On  a  sale  of  a  car-load  of  oranges,  to  be  shipped  from  California 
to  the  purchaser  at  Birmingham,  Alabama,  "subject  to  in- 
spection, and  to  be  received  if  found  by  him  to  be  sound  and 
bright,  and  if  otherwise  to  be  rejectea ;"  the  seller  is  not  re- 
quired to  provide  in  the  bill  of  lading  that  the  purchaser  has 
the  right  of  inspection  on  the  arrival  of  the  car,  nor  can  the 
purchaser  refuse  to  receive  the  oranges  because  the  railroad 
agent  refused  to  let  him  inspect  them  without  further  orders, 
provided  he  was  allowed  to  inspect  them  within  a  reasonable 
time  after  their  delivery,  to  be  determined  by  the  jury  on  a 
consideration  of  all  the  facts  and  circumstances  of  the  case. 
Hudson  V.  Germain  Fruit  (A;.,  621. 

14.  Bond  construed  as  contract  of  snreiyMp^  not  as  guaranty, — A  bond 

signed  jointly  by  several  persons,  one  of  whom  had  been  ap- 
pointed an  agent  and  collector  of  a  private  corporation,  by 
written  contract  made  a  part  of  the  bond,  reciting  that  for 
value  received,  and  in  consideration  of  said  contract,  they 
"hereby  guarantee  to"  said  corporation  "the  full  and  faithful 
performance  of  said  contract,  including  all  damages  which 
may  result  to  said  company  from  any  failure  on  the  part  of 
said  8.  [collector]  to  perform  any  of  the  provisions  of  said  con- 
tract, to  the  amount  of  $1,000;  hereby  waiving  any  necessity 
on  the  part  of  said  company  of  instituting  legal  proceedings 
against  said  8.  before  having  recourse  on  us,"— binds  the 
other  obligors  as  sureties  for  said  S.,  and  not  as  guarantors. 
Saint  V.  Wherler  <Sc  Wi  son  Man.  Co.,  362. 

15.  When    contract  of  suretyship   becomes    binding,   and  how    revoked. 

Such  contract  of  suretyship,  unlike  a  guaranty,  does  not  require 
notice  of  acceptance,  but  becomes  complete  and  binding  on 
delivery ;  and  having  been  delivered,  one  of  the  obligors  can 
not  afterwards  revoke  it  as  to  himself,  unless  the  right  of 
revocation  is  expressly  reserved  in  the  writing.    lb.  362. 

16.  Release  of  one  of  several  en  ohligors. — The  release  of  one  of  several 

co-obligors  operates  to  release  the  others  only  to  the  extent 
of  his  aliquot  share  of  the  whole  liability,    lb.  362. 

CORPORATIONS. 

1.  Municipal  charter;  ordinance  prohibiting  saP  of  liquor. — A  muni- 
cipality, situated  in  a  county  in  which  a  local  prohibitory  liquor 
law  is  of  force,  and  authorized  by  its  charter  "to  pass  all  laws 
and  ordinances,  and  to  provide  for  enforcing  the  same,  for  the 
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suppression  in  said  town  of  all  offenders  known  and  classed  in 
the  laws  of  the  State  of  Alabama  as  offenses  against  the  person, 
.  .  offenses  against  public  morality  and  decency,"  <&c.,  may 
by  ordinance  prohibit  the  sale  of  spirituous  liquors  within  its 
corporate  limits.    Ex  parte  Rus^ellvillp,  19. 

2.  S'lme;  imprisoame  at  *^  until  fine  and  costs  are  paid.** — A  provision 
in  a  municipal  charter  authorizing  the  corporate  authorities,  on 
non-payment  of  the  fine  and  costs  on  conviction  for  the  viola- 
tion of  an  ordinance,  to  impose  hard  labor  or  imprisonment 
"until  the  fine  and  costs  are  paid,"  is  violative  of  the  constitu- 
tional provision  which  prohibits  imprisonment  for  debt.    Ih,  19. 

8.  Right  of  city  to  erect  wharves  at  river  hmding. — A  city,  or  incorpo- 
rated town,  situated  on  a  navigable  river,  can  not,  it  ^rcmSf 
engage  in  the  business  of  wharfing,  erecting  wharves,  providing 
keepers  thereof,  and  charging  the  public  for  their  use  in  going 
or  carrying  propertv  to  and  from  the  river, unless  that  power  is 
conferred  by  special  legislative  act ;  but,  when  one  of  its  streets, 
as  laid  off  and  dedicated  to  the  public  by  the  original  proprie- 
tors of  the  land,  extends  along  the  margin  of  the  river  through 
its  limits,  the  city  necessarily  has  the  implied  right  to  construct 
suitable  and  convenient  approaches  to  the  water-line,  and  to 
make  structures  or  excavations  even  beyond  the  water-line, 
such  as  are  reasonably  necessary  and  proper  to  enable  the 
public  to  avail  themselves  of  the  rights  of  commerce  and  trans- 
portation afforded  by  the  river  but  having  regard  to  the 
superior  rights  of  navigation.     Webb  r.  Demopofi^f  116. 

4.  Private  use  of  public  street,  as  affected  by  statute  of  limitations ^  lapse 

of  tim*!y  equitable  estoppel,  or  prescription. — A  city  or  town  has  no 
alienable  interest  in  the  public  streets  thereof,  but  holds  them 
in  trust  for  its  citizens  and  the  public  generally ;  and  neither 
its  acquiescence  in  an  obbtruction  or  private  use  of  a  street  by 
a  citizen,  or  laches  in  resorting  to  legal  remedies  to  remove  it, 
nor  the  statute  of  limitations,  nor  the  doctrine  of  equitable 
estoppel,  nor  prescription,  can  defeat  the  right  of  the  city  to 
maintain  a  suit  in  equity  to  remove  the  obstruction.    lb.  116. 

5.  Plea  of  of  mil  tiH  corporation. —Under  statutory  provisions  (Sess. 

Acts  1888-9,  p.  57), a  plea  denying  plaintiff's  corporate  existence 
must  be  verified  by  affidavit.    Rosenberg  v.  Clafiin  Co.,  249. 

6.  Foreign  corporations  doinrj  business  here;  constitutional  and  statutory 

restrictions  — The  constitutional  and  statutory  restrictions  im- 
posed on  foreign  corporations  doing  business  in  Alabama  do 
not  apply  to  every  act  done  by  such  corporations  here,  but 
do  apply  to  a  loan  of  money  here  by  a  foreign  corporation  en- 
gaged in  the  business  of  lending  money  on  mortgage,  and 
prevent  a  recovery  by  the  corporation  on  a  note  given  for  the 
money  borrowed,  when  a  failure  to  comply  with  those  provis- 
ions is  shown.    Dundee  Mortgage  Co.  v.  NixoUy  318. 

7.  Railroad  corporation  under  charter  granted  by  two  or  more  States. 

The  Memphis  &  Charleston  Railroad  Company,  incorporated  by 
legislative  acts  in  Alabama,  Tennessee  and  Mississippi,  though 
under  the  same  name,  owned  by  the  same  stockholders,  invested 
w^ith  like  franchises,  and  operated  under  the  same  manage- 
ment, is  composed  of  three  separate  legal  entities ;  and  toe 
averment  that  it  "is  a  unit  as  a  corporation"  is  the  mere  state- 
ment of  a  legal  conclusion,  unsupported  by  the  facts.  Kahl  v. 
M.  <k  C.  Rnilioad  Co.,  337. 

8.  Action  against  corporation  in  Alabama,  for  tort  committed  in  Missis- 

sippi.— An  action  can  not  be  maintained  against  a  railroad 
corporation  in  Alabama,  for  a  tort  committed  in  Mississippi, 
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unless  the  tort  was  actionable  at  common  law,  or  is  shown  to 
be  actionable  by  statute  in  Mississippi.  lb.  337. 
9.  Transactions  between  corporations  acimg  through  same  persons  as 
directors, — The  directors  of  a  private  corporation,  in  the  trans- 
action of  its  business,  are  the  agents  of  the  corporation  and  its 
stockholders,  and  they  can  not  bind  it  by  a  contract  in  reference 
to  a  matter  in  which  they  have  an  adverse  personal  interest; 
and  in  transactions  between  two  corporations  which  have 
adverse  interests,  if  the  same  persons  act  as  directors  for  each 
of  them,  either  corporation  may  avoid  the  contract,  without 
regard  to  the  question  of  advantage  or  detriment;  but  the 
contract  is  only  voidable  at  their  instance,  and  creditors  can 
not  assail  it  except  on  the  ground  of  fraud,  though  the  dual 
relation  of  the  directors  is  a  circumstance  to  be  considered 
in  determining  the  good  faith  of  the  parties. — 0*Conner  M,  <k 
M,  Co,  V.  Coosa  Furnace  Co.,  614. 

10.  Construction  of  branch  road  by  railroad  corporation, — A  erant  of 

corporate  power  to  build  and  operate  a  railroad  between 
specified  termini  carries  with  it  the  right  to  construct  turn- 
outs, sidings,  swit<;hes,  stations  and  engine-houses,  and  all 
works  and  appendages  usual  in  the  convenient  operation  of 
a  railroad;  but  the  right  to  purchase,  extend  or  construct  a 
"branch  road"  on  or  from  any  point  on  its  line  is  limited  and 
governed  by  statutory  provisions  (Code,  ^§  1687-8),  and  such 
purchase,  extension  or  construction  can  only  be  made  by  a 
resolution  of  the  board  of  directors,  ratified  and  approved  by  a 
subsequent  vote  of  the  majority  in  value  of  the  stockholders. 
Arrington  v.  S.  &  W.  Railroad  Co,,  434. 

11.  Breach  of  contract  by  corporation;  averments  of  complaint, — In  an 

action  against  a  railroad  company  by  a  contractor  for  the  con- 
struction of  a  branch  road,  alleging  the  execution  of  the  con- 
tract and  its  breach  by  the  defendant,  it  is  not  necessary 
further  to  allege  that  the  construction  of  the  branch  road  was 
authorized  by  resolution  of  the  board  of  directors,  ratified  and 
approved  by  a  vote  of  a  majority  of  the  stockholders  in  value ; 
that  being  merely  defensive  matter,  and  the  presumption 
being  that  such  preliminary  action  was  had  before  the  work 
of  construction  was  entered  on.    lb,  434. 

COSTS. 

1.  Security  for  costs ;  waiver. — A  motion  to  require  plaintiflP  to  give 

security  for  costs,  because  a  non-resident  (Code,  $  2858),  will  be 
presumed  on  appeal  to  have  been  waived  or  abandoned,  when 
the  record  does  not  show  that  it  was  acted  on,  or  even  that  it 
was  called  to  the  attention  of  the  court.  Rosenberg  v,  Claflin 
Co,,  249. 

2.  Costs  of  bill  of  exceptions. — The  bill  of  exceptions  in  this  case 

purporting  to  set  out  substantially  all  the  evidence,  though 
no  charge  was  given  or  asked  as  to  the  effect  of  the  evidence, 
and  being  held  unnecessarily  long,  the  cost  of  copying  it  was 
equally  divided  between  the  parties,  though  the  judgment 
was  reversed  and  the  cause  remanded.  M.  &  B,  Railroad  Co, 
V.  Wijrthington,bi9, 

CRIMINAL  LAW. 

1.    Hnmicide ;  vjord^  of  innult  or  provocation. — Mere  words  of  provo- 
cation, however  insulting  or  offensive,  but  not  accompanied 
with  an  assault,  or  acts  evidencing  an  intention  to  resort  to  im- 
43 
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mediate  use  of  force,can  never  reduce  a  homicide  from  murder 
to  manslaughter ;  but  they  may,  under  some  circumstances, 
reduce  the  killing  to  murder  in  the  second  degree.  Ex  parte 
Sloane,  22. 

2.  Right  to  bail. — A  person  who  is  in  custody  under  a  charge  of  mur- 

der, is  entitled  to  bail  as  a  matter  of  right,  unless  the  proof  is 
evident,  or  the  presumption  great,  that  he  is  guilty  of  murder 
in  the  first  degree.    lb.  22. 

3.  Same;  rf vision  on  appeal.— On  application  for  bail  by  a  person 

who  is  in  custody  under  a  charge  of  murder,  it  is  a  safe  rule  to 
refuse  bail  when  the  judge  would  sustain  a  capital  conviction 
by  a  jury  on  the  same  evidence,  and  to  admit  to  bail  where  the 
evidence  is  of  less  efficacy ;  and  if  bail  is  refused,  a  revisory 
court  should  refuse  to  interfere,  unless  it  is  clear  that  the  lower 
court  erred  in  its  judgment.    Jb.  22. 

4.  Admissibility  of  cotnesuvms. — On  a  prosecution  for  murder,  con- 

fessions voluntarily  made  by  the  defendant,  a  negro  boy  about 
sixteen  or  seventeen  years  old,  to  the  sheriff  who  had  him  in 
custody,  and  who  had  told  him,  in  response  to  an  inquiry,  "if  it 
would  be  best  for  him  to  tell  the  truth  about,"  that  *'it  was 
always  best  for  him  or  any  one  else  to  tell  the  truth  about  any- 
thing," are  admissible  as  evidence  against  him.  Maull  v  6Vo'^,  1. 
6.  Dying  (/eo/araiionj*.— -Statements  made  by  the  deceased  after  he 
received  the  fatal  shot  are  not  admissible  evidence  as  dying 
declarations,  unless  it  is  shown  that  he  was  at  the  time  "im- 
pressed with  the  belief  that  death  was  impending  and  would 
certainly  ensue ;"  and  this  does  not  appear  when  the  evidence 
only  shows,  as  in  this  case,  (I)  that  the  physician  who  was  sum- 
moned immediately  told  hin\  he  could  not  recover,  (2)  that  he 
lived  two  days,  and  (3)  that  he  declared  to  another  witness  he 
"would  get  even  with  defendant  when  he  got  up."  Young  v. 
StaU,  4. 

6.  Cluirgc  ignoring  fault  in  bringing  on  difficulty.— A  charge  requested 

on  a  trial  for  murder,  which  claims  an  acquittal  on  certain  facts 
hypothetically  stated,  but  ignores  other  evidence  tending  to 
show  that  the  defendant  was  not  without  fault  in  bringing  on 
the  difficulty,  is  properly  refused.    lb.  4. 

7.  Reasonable  doubt,  to  justify  an  acquittal  in  a  criminal  case,  implies 

more  than  "if  it  is  possible,  or  it  may  be,  or  perhaps  the  defend- 
ant is  not  guilty ;"  and  a  charge  asked,  which  uses  those  terms 
as  the  equivalent  of  reasonable  doubt,  is  properly  refused. 
lb.  4. 

8.  Charge  as  to  reasonable   doubt    and  probability  of   innocence. — A 

charge  asked  in  a  criminal  case,  instructing  the  jury  that  "a 
reasonable  doubt  of  the  defendant's  guilt  is  not  the  same  as  a 
probability  of  his  innocence,  but  may  exist  when  the  evidence 
fails  to  convince  the  jury  that  there  is  a  probability  of  de- 
fendant's innocence,"  asserts  a  correct  legal  proposition,  is  not 
ambiguous,  argumentative  or  misleading,  and  its  refusal  is 
reversible  error.     Croft  v.  iitate,  3. 

9.  Election  by  proxecufion. — On  a  prosecution  for  wantonly  killing  or 

injurimor  a  bull,  the  first  witness  examined  having  testified  that 
he  saw  the  defendant  shoot  the  bull  on  a  Friday  morning,  at  a 
place  named,  may  be  asked  if  he  had  ever  seen  any  other  injury 
inflicted  on  the  bull  by  the  defendant  at  any  other  time ;  and 
having  then  testified  that,  on  the  next  Monaay,  in  a  different 
field,  he  saw  the  defendant  again  shoot  it ;  the  prosecution  is 
not  limited  to  the  first  shooting,  but  may  elect  to  proceed  for 
the  second.    Jackhon  v.  State,  17. 
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10.  EmhezzUment  by  bank  officer. ^Viider  statutory  provisions  (Code, 

§  3796),  a  bank  officer  may  be  convicted  of  embezzling,  or 
fraudulently  converting  .to  his  own  use,  money  belonging  to 
the  bank,  or  deposited  therein,  although  his  possession  and 
control  was  not  exclusive  of  the  other  omcers ;  it  is  immaterial 
whether  his  acts  were  perpetrated  secretly  or  openly,  with  or 
without  the  assent  and  concurrence  of  the  other  officers ;  if 
consummated  under  the  guise  of  a  fraudulent  loan,  made  with 
the  assent  of  the  other  officers,  and  regularly  credited  on  the 
books  as  an  ordinary  business  transaction,  this  would  not  elimi- 
nate the  criminality  of  the  act ;  and  the  fraudulent  intent  may 
be  inferred  by  the  jury  from  the  misappropriation  of  the  funds. 
Reeves  v.  Stat**,  31. 

11.  Same;  indictment. — An  indictment  asrainst  the  president  or  other 

officer  of  a  bank  incorporated  under  the  laws  of  this  State,  in 
the  form  prescribed  by  the  Code  Form  No.  39 ;  Code,  p.  270), 
charging  that  he,  being  such  officer,  ^'embezzled,  or  fraudu- 
lently converted  to  his  own  use,  money  to  about  the  amount  of 
$558,  which  was  in  the  possession  of  said  bank,  or  deposited 
therein,"  is  sufficient  to  authorize  a  conviction  for  the  embez- 
zlement or  fraudulent  conversion  of  money  belonging  to  the 
bank  itself,  or  deposited  therein  on  general  or  special  account; 
and  though  the  money  was  a  special  deposit,  it  is  not  necessary 
to  aver  the  name  of  the  owner.    lb.  31. 

12.  Sarne;  e  ride  nee. —In  a  criminal  prosecution  against  a  bank  officer 

for  embezzlement,  as  in  other  cases  involving  the  question  of 
fraud  or  fraudulent  intent,  ^reat  latitude  is  allowed  in  the 
range  of  the  evidence,  and  it  is  permissble  to  prove  other  acts 
and  transactions  of  similar  character,  at  or  about  the  same 
time,  on  the  part  of  the  defendant  and  the  other  officers, 
amounting  to  a  misappropriation  of  the  funds  of  the  bank, 
though  entered  on  its  bo  )ks  as  loans  to  each  of  them,  culminat- 
ing in  its  failure  and  assignment  at  the  end  of  the  year;  also, 
that  the  defendant  and  his  brother,  president  and  vice-presi- 
dent, ow^ned  nearly  all  the  stock  of  the  bank,  drew  out  of  it 
during  the  year,  as  loans,  amounts  equal  to  their  stock,  and 
were  insolvent  when  the  bank  failed;  also,  that  their  respective 
wives  each  owned  a  valuable  estate,  including  a  plantation 
which  the  brothers  cultivated  jointly  during  the  year,  and  for 
which  advances  were  drawn  from  the  bank  as  loans  about  equal 
to  its  full  value.  All  of  this  evidence,  though  relating  to  acts 
which  might  constitute  several  criminal  offenses,  is  within  the 
legitimate  range  of  the  inquiry,  tending  to  show  "a  long  course 
of  unlawful  dealing  in  the  affairs  and  management  of  the  bank, 
of  which  defendant  could  not  have  been  ignorant,  and  which 
could  not  have  occurred  without  his  participation,  and  may 
shed  light  on  the  motives  and  intent  influencing  him  in  the  ad- 
mitted appropriation  to  his  own  use  of  the  money  drawn  out 
by  him  on  his  several  checks,  including  the  one  on  which  the 
indictment  is  based."    Ih.  31, 

13.  Same. — The  fact  that  the  defendant's  brother,  who  was  the  vice- 

president  of  the  bank,  kept  a  private  box  of  papers  in  the  bank, 
and  secretly  removed  it  without  the  defendant's  knowledge,  the 
night  before  the  bank  made  an  assignment,  is  not  relevant  or 
admissible  as  evidence  for  any  purpose,  and  its  admission  is 
error.    lb.  31. 

14.  Jurixdirtion  oj  pi^tlre  outside  of  precinct^  or  beat. — ^Except  when 

Bitting  as  a  committing  magistrate  on  a  preliminary  investiga- 
tion of  a  criminal  charge,  and  other  cases  specially  authorized 
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by  statute,  a  justice  of  the  peace  has  no  jurisdiction  to  hear 
and  determine  a  criminal  case  outside  of  his  own  beat  or  pre- 
cinct (Code,  §§  4233, 4274, 427&-*6),  though  he  may  *issue process 
to  any  precinct  in  his  county,  returnable  to  his  own  court  in  his 
own  precinct,  and  may,  perhaps,  while  outside  of  his  precinct, 
issue  process  anywhere  within  the  county,  returnable  to  his 
own  court  in  his  own  precinct."  (Limiting  Boynton  v.  State, 
77  Ala.  29.)    hx  parte  Davis,  9. 

15.  Same;  concluBiveness  of  judgwent;  defects  availnhJe  on  habeas  cor- 
pus.— When  a  judgment  rendered  by  a  justice  of  the  peace  in  a 
criminal  case  is  regular  on  its  face,  and  he  had  jurisdiction 
both  of  the  offense  and  of  the  defendant's  person,  its  validity 
can  not  be  assailed  on  application  for  a  discharge  under  habeas 
corpus,  by  parol  evidence  of  the  fact  that  it  was  rendered  by 
the  justice  outside  of  his  own  precinct,  and  entered  on  his 
docket  on  his  subsequent  return  home.    Ih.  9. 

18.  Conffssion  of  judgment/or  fine  and  costs.— -On  a  confession  of  judg- 
ment by  a  surety  for  the  defendant  in  a  criminal  case  rCode, 
§  3832),  he  is  bound  only  for  the  fine  and  costs ;  and  if  it  shows  on 
its  face  that  the  defendant's  contract  also  binds  him  to  perform 
service  for  advances  made  to  him  during  the  term,  it  is  void 
entirely.    lb  9. 

17.  Imprisonment  ^'until  fine  and  cosl»  are  pa/d."— A  provision  in  a 

municipal  charter  authorizing  the  corporate  authorities,  on 
non-payment  of  the  fine  and  costs  on  conviction  for  the  viola- 
tion of  an  ordinance,  to  impose  hard  labor  or  imprisonment 
** until  the  fine  and  costs  are  paid,"  is  violative  of  the  constitu- 
tional provision  which  prohibits  imprisonment  for  debt.  £x 
parte  Russet Ivilfe,  19. 

18.  Municipal  charter;   ordinance  prohibiting  sale  ofliqw'r. — A  munic- 

ipality, situated  in  a  county  in  which  a  local  prohibitory  liquor 
law  is  of  force,  and  authorized  by  its  charter  "to  pass  all  laws 
and  ordinances,  and  to  provide  for  enforcing  the  same,  for  the 
suppression  in  said  town  of  all  offenders  known  and  classed  in 
the  laws  of  the  State  of  Alabama  as  offenses  against  the  person, 
.  .  offenses  against  public  morality  and  decency,"  &c.,  may  by 
ordinance  prohibit  the  sale  of  spirituous  liquors  within  its  cor- 
porate limits.    lb   19 

19.  Sufficiency  of  indictment;  violation  of  local  prohibitory  law  — Un- 

der an  indictment  charging,  in  the  words  of  the  general  statute, 
that  the  defendant  "s«»la  spirituous,  vinous  or  malt  liquors  with  • 
out  a  license,  and  contrary  to  law"  (Code,  ^  4037),  a  conviction 
may  be  had  on  proof  of  a  sale  of  intoxicating  bitters  in  violation 
of  a  local  prohibitory  law.    Compton  v  State.  25. 

20.  Whot  are  ** intoxicating    bittern,  mixture,   decoction   or  compound.** 

Under  a  local  law  prohibiting  the  sale  of  any  "intoxicating 
liquors,  or  any  intoxicating  decoction,  mixture,  compound,  or 
bitters,"  a  conviction  may  be  had  on  proof  that  the  defendant 
sold  a  preparation  called  "Strengthening  Cordial,"  or  "Ginger 
Tonic,"  which  contained  alcohol  in  sufficient  quantity  to  pro- 
duce intoxication,  and  which  was  used  by  purchasers  as  a  bev- 
erage, producing  intoxication ;  and  the  fact  that  the  articles 
were  prepared  and  sold  by  the  defendant  in  good  faith  as  med- 
icines, in  ignorance  of  their  intoxicating  qualities,  or  honestly 
believing  that  they  were  not  intoxicating,  is  no  defense.    Jh.  25. 

21.  Shooting  across  public  road.— A  public  road  can  only  be  established 

by  order  of  the  Commissioners  Court,  or  acquired  by  the  public 
by  dedication  or  prescription ;  and  a  road  which,  turning  out 
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from  the  main  road  at  a  point  where  a  temporary  obstruction 
is  sometimes  caused  by  a  sand-bed,  runs  parallel  with  it  for  a 
few  hundred  yards,  and  returns  into  it  beyond  the  sand-bed, 
does  not  constitute  a  "public  road"  under  the  statute  which 
makes  it  a  misdemeanor  to  shoot  along  or  across  a  public  road. 
Code,  §  4095.  McUade  o.  State,  28. 
22.  Refusnl  of  new  trial  —The  overruling  of  a  motion  for  a  new  trial 
in  a  criminal  case  is  not  revisable,  though  an  appeal  is  given  by 
statute  in  a  civil  case.    Beeves  v.  Stale,  31. 

CUSTOM. 

1.  Custom  or  unage,—When  a  local  custom  or  usage,  relating  to  the 

subject-matter  of  a  contract,  is  proved  to  be  general  throughout 
the  county  in  which  the  contract  was  made,  and  in  which  the 
parties  resided,  they  are  presumed  to  have  had  knowledge  of  it, 
and  to  have  contracted  with  reference  to  it,  if  it  does  not  con- 
tradict an  express  term  of  the  contract.    Hedwine  v.  Sides,  567. 

2.  CuHom  in  New  York  as  to  character  of  building  or  risk. — A  custpm 

existing  in  New  York  city,  among  persons  engaged  in  the  in- 
surance business,  by  which  a  block  of  scores  under  the  same 
management,  all  filled  with  the  same  kind  of  goods,  is  regarded 
as  three  separate  buildings  or  risks,  because  separated  by  two 
partition  walls,  with  the  openings  through  them  fastened  by 
iron  doors,  which  are  kept  fastened  except  when  opened  for  the 
passage  of  persons  or  goods,  is  not  binding  on  an  Alabama  in- 
surance company,  under  its  compact  of  re-insurance  for  a  New 
York  company,  unless  it  is  chargeable  with  notice,  actual  or 
constructive,  of  the  existence  of  such  custom  ;  and  an  implica- 
tion or  presumption  of  notice  does  not  arise  from  the  generality 
of  the  custom  in  New  York  city,  when  it  is  shown  that  the  New 
York  company  took  risks  in  several  other  cities  and  States,  all 
of  which  were  -equally  covered  by  the  re-insurance  compact. 
G.  A.  Insurance  Co,  v.  Com.  I\  Insurance  Co.,  469. 

DAMAGES. 

1.  Dnmnge^fnr  delay  in  completion  of  vmrk. — In  an  action  on  a  contract 

for  the  building  of  a  house,  or  the  performance  of  other  work, 
the  defendant  can  not  claim  damages  for  delay  in  the  comple- 
tion of  the  work,  when  the  evidence  shows  that,  by  consent, 
changes  were  made  in  the  plans  and  specifications  after  the 
commencement  of  the  work,  which  required  a  longer  time  for 
its  completion.     Davis  v.  Bndders  <Sc  Britt,  348. 

2.  Attorney* s  fep»  as  datnnge*. —In  an  action  on  an  attachment  bond, 

attorney's  fees  for  defending  the  attachment  suit  may  be  re- 
covered as  damages,  if  specially  claimed;  but  an  assignment 
claiming  "special  damages  in  the  sum  of  one  hundred  dollars, 
in  that  by  said  attachment  he  was  put  to  the  expense  of  em- 
ploying counsel  to  defend  said  attachment  suit,"  is  scarcely 
sufficient  without  a  statement  of  some  amount  paid  or  incurred. 
Crofford  V.  Vassar,  548. 

3.  Actual  and  exemplary  damages.— -In   an   action  on  an   attachment 

bond,  actual  damages  may  be  recovered  under  a  complaint 
which  negatives  the  existence  of  any  statutory  grounds  for 
suing  out  the  writ;  but,  to  authorize  a  recovery  of  exemplary 
or  vindictive  damages,  the  existence  of  probable  cause  must  also 
be  negatived.    lb  548. 

4.  Rrlevancy  of  fvidence  as  (o  actual  damages  and  malice. — Damages 

to  the  cotton  levied  on,  by  being  allowed  to  remain  too  long  in 
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the  field  after  the  levy,  may  be  proved  and  recovered  as  a  part, 
of  the  actual  damages ;  and  if  exemplary  damages  are  claimed, 
plaintiff  may  prove,  as  tending  to  show  malice,  the  declaration 
of  his  landlord  after  some  difficulty  between  them,  several 
months  before  the  writ  was  sued  out,  *'that  he  intended  to  get 
everything  that  plaintiff  made  on  the  plantation  that  year  for 
nothing.''  lb.  548. 
6.  Proof  of  relationship  and  dependency,  a«  affecting  meatfvre  of  dam- 
ages — In  a  statutory  action  against  the  employer,  by  the  per- 
sonal representative  of  a  deceased  employe  (Code,  §  2590),  it  is 
not  error  to  exclude  proof  of  the  fact  that  the  deceased  left  a 
wife  and  minor  child  dependent  on  him,  unless  followed  by  an 
offer  to  prove  his  expenditures  on  their  account.  When  such 
additional  evidence  is  adduced,  the  measure  of  recovery  is  de- 
clared in  L,  dc  N.  Railroad  Co.  v.  Trummdly  93  Ala.  350,  and  Mc- 
Adoryv.  L.  d'  N.  Railroad  Co,,  94  Ala.  272.  BiuviUy  r.  B.  Mineral 
Railroad  Co,,  397. 

DEDICATION. 

1.  Dedication  of  street  in  prospective  city  or  town. — Held,  as  matter  of 

fact,  on  consideration  of  the  evidence  in  this  case,  that  the 
original  proprietors,  under  grant  from  the  United  States,  of  the 
land  on  which  the  town  of  Demopolis  was  laid  off  in  1819,  dedi- 
cated to  the  public  use  as  a  highway  the  strip  of  land  lying  on 
the  margin  of  the  river,  marked  on  the  first  map  or  plat  of  the 
town  as  Arch  street,  i,ntending  to  afford  to  the  purchasers  of 
lots  and  citizens  of  the  embryo  town  the  advantages  of  free  and 
uninterruptefi  access  to  the  river,  a  highway  of  commerce. 
Held,  also,  as  matter  of  law,  that  lots  having  been  sold  abutting 
on  the  street,  and  the  map  having  been  adopted  as  showing  the 
limits  of  the  town  by  the  legislative  act  incorporating  it,  this 
dedication  became  accepted  and  perfect ;  and  the  validity  of 
the  dedication  was  not  affected  by  the  fact  that  said  street,  in 
its  condition  at  that  time,  following  the  bends  of  the  river,  was 
in  several  places  not  susceptible  of  use  as  a  highway,  but  re- 
quired the  expenditure  of  labor  and  money  to  make  it  passable. 
Webb  V.  Demopolis,  116. 

2.  Railroad  company^ s  right  of  way;  nature   of  title.— hsLud.  acquired 

by  a  railroad  company  for  its  right-of-way,  whether  by  condem- 
nation proceedings  or  by  purchase  or  grant  from  the  owner, 
is  its  private  property,  though  charged  with  a  public  use; 
and  the  public  can  not  claim  any  interest  in  it,  as  in  lands  , 
dedicated  to  the  public  use.  Elyton  Land  Co.  v.  S.  <&  N.  Ala. 
Railroad  Co.,  631 

DEEDS. 

1.  Execution  of  deed  or  mortgage;  signature  by  mark. — A  mortgage, 

or  other  conveyance,  to  which  the  grantor's  name  is  signed  oy 
mark,  duly  witnessed  by  a  third  person  who  signs  his  own  as  a 
witness,  is  legally  and  efficiently  executed,  although  the 
grantor's  name,  he  not  being  able  to  write,  was  written  by  the 
grantee  himself.    Johnson  <1*  Co.  v.  Davis,  293. 

2.  Defective  acknowledgment  of  deed  as  attestation. — A  defective  certi- 

ficate of  acknowledgment,  appended  to  a  deed,  may  operate  as 
the  attestation  of  a  witness ;  the  officer  who  made  it  may  testify 
to  his  own  signature,  and  to  the  fact  that  the  deed  was  executed 
in  his  presence ;  and  the  deed  is  admissible  as  evidence  on  that 
proof.    Jones  v.  Hagler,  529. 
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3.  Secondary  evidence  of  recorded  deed. — When  a  party  claims  re- 

motely under  a  deed  of  which  he  is  not  the  legal  custodian,  and 
which  has  never  been  in  his  possession  or  custody,  he  is  excused 
from  producing  it  on  notice,  and  may  adduce  secondary  evi- 
dence of  its  contents;  and  this  may  be  done  by  producing 
either  the  original  record  book  in  which  it  was  recorded,  or  a 
certified  copy  of  the  record.    lb.  529. 

4.  Eecitah  af  deed  as  to  date  of  sale. — It  is  not  necessary  that  the 

trustee's  deed  to  the  purchaser  at  his  sale  should  specify  the 
day  on  which  it  was  made,  but  it  may  state  the. sale  was  made 
"on  or  about"  a  named  day.    lb.  529. 

5.  Descriptitm  or  identification  of  trustee  as  grantor  in  deed. — It  is  not 

necessary  that  the  name  of  the  trustee  shall  be  stated  in  the 
deed  as  the  grantor,  when  its  recitals  and  his  signature  to  it 
clearly  identify  him  as  the  grantor.    Jb.  529. 

6.  D-'lay  in  execution  of  deed  to  purch'tger.— When  the  purchaser  sues 

to  recover  the  possession  of  the  land,  and  the  trustee's  deed  to 
him  shows  that  it  was  executed  twelve  years  after  the  sale, 
it  is  not  incumbent  on  him  to  explain  the  delay  in  its  execution, 
as  against  the  defendant  who  was  not  a  pary  to  the  sale,  and 
who  does  not  show  any  right  to  impeach  it  for  fraud.    lb.  629. 

7.  Failure  to  record  deed;  intervening  levy  of  attachment. — The  failure 

to  file  a  conveyance  for  record  until  the  twentieth  day  after  its 
date  and  execution  does  not  affect  its  validity  as  against  an 
attachment  levied  during  the  interval,  especially  where  the 
attaching  creditor  had  actual  notice  of  the  deed.  Bujord,  Mc- 
Lester  &  Co.  v.  Shannon ,  205. 

8.  Pnrol  enid^nre  as  to  consideration  of  deed, — When  a  conveyance  of 

land  recites  as  its  consideration  the  payment  of  money  in  hand, 
and  its  validity  is  assailed  by  creditors  of  the  grantor,  parol 
evidence  is  admissible  to  show  that  the  actual  consideration 
was  the  payment  and  satisfaction  of  an  antecedent  debt.    /b.  205. 

9.  Conveyance  of  lands  adversely  held. — A  conveyance  of  lands  adverse- 

ly held  is  void  as  against  the  adverse  possessor  and  those 
claiming  under  him ;  but  this  principle  does  not  apply  to  a 
purchaser  at  a  judicial  sale,  even  though  he  is  the  plaintiff  in 
the  judgment  or  process.    Mbley  v.  Alba,  191. 

10.  Exclusion  of  deed  as  evidence,  or    record  thereof;   presumption  in 

favor  oj  judgment.— V/ hen  a,  deed  is  offered  in  evidence,  or  the 
record  thereof,  and  is  excluded,  but  the  ground  of  objection  is 
not  stated,  and  the  paper  itself  is  not  set  out  in  the  bill  of 
exceptions,  this  court  will  presume  that  it  was  properly  excluded. 
Dunton  v.  Keel,  169. 

11.  Alienation  of  homestead;  subsequent   certificate  of  ncknowledgment. 

A  conveyance  of  the  homestead,  signed  by  husband  and  wife, 
but  without  the  statutory  certificate  of  acknowledgment  by  the 
wife  (Code,  §  250),  is  a  nullity ;  and  the  officer  before  whom  it 
was  acknowledged  has  no  power,  at  a  subsequent  time,  to  alter 
or  add  to  his  certificate,  or  to  make  a  new  certificate,  without 
are-acknowledgment.    Hodges  v.  Winston,  614. 

12.  Conveyance  of  homestead  by  husband  to  wife. — A  conveyance  of  the 

homestead  by  the  husband  to  the  wife,  delivered  to  and  ac- 
cepted by  her,  is  not  an  uUeymtion  of  the  homestead  within 
constitutional  and  statutory  provisions  ^Code,  §  2508),  and  does 
not  destroy  or  affect  its  character  as  a  homestead,  but  is 
effectual  to  convey  to  the  wife  the  legal  title  to  the  land,  on 
which  she  may  successfully  defend  an  ejectment  suit  brought 
by  a  subsequent  purchaser  at  execution  sale  against  the 
husband.    Turner  v.  BemheimeTf  241. 
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DETINUE. 

1.  When  action  lies  by  wife  againH  husband. — Under  the  statutory 

provisions  now  of  force  (Code,  ^  2341-51),  the  wife  may  main- 
tain an  action  against  the  husband  for  the  recovery  of  personal 
property  which  she  acquired  by  gift  from  him  prior  to  the 
passage  of  those  statutes.    Bruce  v.  Bruce ^  563. 

2.  Wfien  action  lies,  as  between  boarder  and  landlord. — An   action  of 

detinue  lies  only  against  a  person  who  is  in  the  possession  of 
the  property  at  the  commencement  of  the  suit ;  and  when  it 
appears  that  the  plaintiff,  having  married  the  defendant's 
daughter,  went  with  his  wife  to  board  with  her  father's 
family,  carrying  with  them  numerous  articles  of  household 
furniture,  some  of  which  were  used  by  him  and  his  wife  exclu- 
sively, while  the  rest  was  placed  by  them  in  different  parts  of 
the  house,  and  used  by  the  family  indiscriminately;  and 
further,  that  on  a  separation  between  him  and  his  wife,  he  quit 
the  house,  leaving  his  wife  there  with  the  furniture,  in  use  as 
before ;  held,  (1)  that  the  defendant  did  not  have  such  possession 
as  would  support  an  action  of  detinue  against  him ;  (2)  that  if 
his  possession  would  support  the  action  against  him,  he  might 
defend  on  the  claim  of  ownership  by  the  plaintiff's  wife. 
Behr  v.  Oerson,  438. 

3.  Outstanding  tUle,  as  against  prif.r  possession  of  phiintiff.— In  detinue, 

or  the  corresponding  statutory  action  for  the  recovery  of  per- 
sonal property  in  specie  (Code,  W  2717-20),  the  plaintiff  may 
recover  on  proof  of  prior  possession,  unless  the  defendant  shows 
a  better  outstanding  title,  and  connects  himself  with  it.    i6.438. 

4.  Affidavit  to  plea  of  outstanding  title,  and  notice  to  claimant. — A  de- 

fendant in  detinue,  or  the  corresponding  statutory  action,  not 
claiming  title  in  himself,  may  set  up  an  outstanding  title  in  a 
third  person,  with  which  he  connects  himself,  without  makins 
affidavit  and  praying  that  such  person  be  brought  in  to  defend 
his  claim  (Code,  j  2611) ;  the  statute  bein^  intended  for  his 
benefit,  and  his  failure  to  avail  himself  of  it  only  leaving  the 
relative  rights  and  liabilities  of  himself  and  the  adverse  claimant 
unaffected  by  it.    lb.  438. 

DIVORCE. 

1.  Proof  of  adultery,  as  ground  of  divorce. — To  authorize  a  divorce  on 

the  ground  of  adultery,  the  circumstances  proved  "must  be 
such  as  would  lead  the  guarded  discretion  of  a  just  and  reason- 
able man  to  the  conclusion  that  the  act  has  been  committed ;" 
and  applying  this  rule  to  the  evidence  in  this  case,  which  the 
court  states,  it  is  held  sufficient  to  establish  the  charge  of  adul- 
terv  on  the  part  of  the  wife,  notwithstanding  the  direct  denials 
of  herself  and  her  alleged  paramour.    MorrUon  v.  Morrison,  309. 

2.  Abandonment  of  wife,  as  ground  of  divorce. — If  a  husband  drives 

his  wife  from  his  house,  refusing  to  let  her  return  for  two  years 
or  more,  she  is  entitled  to  a  divorce  on  the  ground  of  abandon- 
ment (Code,  ^  2322),  although  his  act  was  provoked  by  exhibi- 
tions of  ill-temper  on  her  pait,  the  use  of  coarse  and  indelicate 
language,  grossly  offensive  behavior,  or  other  misconduct  not 
constituting  a  ground  of  divorce  in  his  favor.    Jones  v.  Jones,  443. 

3.  Alimony  to  w^e ;  aggravating  conduct  on  hftpart. — When  a  divorce 

is  granted  to  the  wife  on  the  ground  of  abandonment,  she  is  en- 
titled to  an  allowance  for  alimony  although  her  own  miscon- 
duct caused  her  husband  to  put  her  away ;  but,  in  making  the 
allowance,  ^'regard  being  had  to  all  the  circumstances  of  the 
case"  (Code,  §  2333),  the  court  will  reduce  it  on  account  of  such 
misconduct  on  her  part.    lb.  448. 
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4.  Legislative  act  granting  divorce;  corn^titutfonnlity  of — Under  consti- 
tutional provisions  now  of  force,  unlike  those  formerly  existing, 
there  is  no  express  limitation  of  the  power  of  the  General 
Assembly  to  grant  a  divorce  by  legislative  act ;  but  the  provi- 
sion which  declares  that  "no  special  or  local  law  shall  be  enacted 
for  the  benefit  of  individuals  or  corporations,  in  cases  which 
are  or  can  be  provided  for  by  a  general  law,  or  where  the  relief 
sought  can  be  given  by  any  court  of  this  State"  (Art,  iv,  §  23), 
applies  to  proceedings  for  divorce,  which  are  regulated  by  the 
general  statutes,  and  renders  void  any  legislative  act  granting 
a  divorce  to  a  particlar  person,  whether  on  any  of  the  grounds 
specified  in  the  statutes,  or  any  other  ground  whatever.  Jones 
r.  Jones,  443. 

DOWER. 
1.  Assignment  of  dower  in  equity. — When  dower  can  not  be  assigned 
by  metes  and  bounds,  a  court  of  equity  lias  exclusiive  jurisdic- 
tion to  make  an  assignment.    Tygk  v.  Dolan y2Q9. 

EJECTMENT. 

1.  Proof  of  title  under  mortgage. — When  the  defendant  in  ejectoent 

claims  under  a  conveyance  from  a  mortgagee  of  the  plaintiff, 
but  fails  to  produce  his  deed,  or  otherwise  connect  himself  with 
the  mortgagee's  title,  he  can  not  complaiu  of  the  exclusion  of 
the  mortgage  as  evidence.    JJunton  v.  KeH,  159. 

2.  Proof  of  identity  of  lands  sued  for;   general  rkorge   on   evidence. 

When  the  lands  sued  for  are  described  in  the  complaint  only  by 
their  government  numbers  and  subdivisions,  and,  the  plaintiff 
producing  no  paper  title,  his  witnesses  testify  to  his  prior  pos- 
session of  "the  upper  place"  and  "the  lower  place,"  not  identi- 
fying them  as  the  lands  sued  for,  the  court  is  not  authorized  to 
give  the  general  charge  in  his  favor,  although  no  objection  was 
made  by  the  defendant  to  the  relevancy  or  sufficiency  of  the 
evidence.    lb,  159. 

3.  Judgment  and  execution  as  evidence. — Where  the  plaintiff  claims  as 

purchaser  at  a  sale  made  by  a  trustee  under  a  power  conferred 
oy  deed  of  trust  for  the  indemnity  of  sureties  on  specified  debts, 
the  record  of  a  judgment  recovered  on  one  of  these  debts,  and 
executions  thereon  showing  its  payment  by  one  of  the  sureties, 
are  admissible  evidence  as  tending  to  show  the  authority  of  the 
trustee  to  make  the  sale.    Jones  v.  Hagler,  529. 

ERROR  AND  APPEAL. 

1.  When  appeal  h>».— When  a  homestead  exemption  has  been  allot- 

ted to  a  decedent's  widow,  and  a  petition  is  afterwards  filed  to 
set  it  aside,  an  appeal  does  not  lie  from  an  order  of  the  court 
dismissing  the  petition  ex  mero  motu,  the  record  not  showing 
that  any  one  appeared,  or  was  notified  to  appear  and  contest  it. 
Wil/iams  v.  Barper,  610, 

2.  Same. — An  appeal  is  given  by  statute  from  an  order  dissolving 

an  injunction  in  vacation  (Code,  §  3613),  but  the  statute  does 
not  include  an  order  discharging  an  injunction  ;  and  there 
being  no  other  adequate  remedy,  a  mandamus  will  be  awarded 
by  this  court  to  vacate  such  order.    Er  parte  Sayre,  289. 

3.  What  is  revi sable. — Leave  to  file  a  replication  to  a  plea  in  abate- 

ment, after  the  expiration  of  the  time  allowed  by  the  rules  of 
practice,  rests  in  the  discretion  of  the  court,  and  its  refusal  is 
not  revisable.    Donald  Bros.  v.  Nelson  6c  Sons^  111. 

4.  Trial  by  court  without  jury ;  revision  of  judgment  on  appeal.— On 
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appeal  from  a  judgment  rendfered  by  the  City  Court  of  Annis- 
ton,  in  a  case  which  was  submitted  to  the  decision  of  the  court 
without  a  jury,  this  court  is  required  to  review  the  finding  of 
the  lower  court  **without  any  presumption  in  favor  of  the  court 
below  on  the  evidence"  (Sess.  Acts  1888-9,  p.  669,  $  12) ;  which 
means,  not  that  when  the  record  furnishes  this  court  with  the 
data  for  reaching  a  satisfactory  conclusion  as  to  the  facts  in 
dispute,  the  circumstance  that  a  different  <2oncluBion  was 
reached  by  the  lower  court  is  not  to  be  permitted  to  affect  the 
decision  on  appeal,  but  that  this  court  is  to  consider  the  case  as 
if  the  evidence  set  out  in  the  record  had  been  presented  to  the 
lower  court  in  just  the  same  way,  giving  no  weight  whatever  to 
the  fact  that  the  lower  court  had  the  witnesses  before  it,  and 
could  observe  their  manner,  demeanor  &c. ;  yet,  on  a  second 
trial  after  a  reversal,  the  evidence  being  the  same  as  before,  it 
may  become  the  duty  of  the  lower  court  to  render  the  same  de- 
cision as  before,  at  the  risk  of  a  second  reversal.  NeUon  v.  Lav 
m«r,300, 

5.  New  trial;  revision  of  order  granting  or  refusinn. — Under  the  statute 

giving  an  appeal  to  this  court  from  an  order  granting  or  refus- 
ing a  new  trial  (Sess.  Acts  1890-91,  p.  779),  two  rules  have  been 
declared,  to  which  the  court  adheres:  (1)  when  the  appeal  is 
from  an  order  refusing  to  grant  a  new  trial  on  account  of  the 
insufficiency  of  the  evidence,  or  because  the  verdict  is  contrary 
to  the  evidence,  this  court  will  not  disturb  the  decision,  unless, 
after  allowing  all  reasonable  presumptions  in  favor  of  its  cor- 
rectness, the  preponderance  of  the  evidence  against  the  verdict 
is  so  decided  as  to  convince  the  court  that  it  is  wron^  and  un- 
just ;  and  (2;  when  the  appeal  is  from  an  order  granting  a  new 
trial,  the  decision  will  not  be  reversed  unless  the  evidence 
plainly  and  palpably  supports  the  verdict.     White  v.  Blair,  147. 

6.  Cro8f<  errors  neutralizing  each  other. — There  possibly  may  be  con- 

ditions in  which  this  court  would  hold  that  an  error  prejudicial 
to  the  appellant  was  neutralized  by  another  error  in  his  favor, 
and  on  that  account  refuse  to  reverse ;  but,  to  justify  such  rul- 
ing, it  must  affirmatively  and  clearly  appear  that  no  injury  was 
done ;  and  this  does  not  appear  when  the  record  does  not  satis- 
factorily show  that  all  the  meritorious  questions  in  the  case 
were  presented  and  decided  in  the  court  below.  Kenrwy  t>. 
Klivg,  230. 

7.  Error  withovt  injury  in  rulings  on  pleadings  — The  sustaining  of  a 

demurrer  to  the  original  complaint,  if  erroneous,  is  error  with- 
out injury,  when  the  record  shows  that  the  plaintiff  had  the  full 
benefit  of  the  same  issues  under  the  amended  complaint.  Brom- 
ley  V.  B.  Mineml  Railroad  Co.^  897. 

8.  Error  without  injury  in  ruling  on  pleas. — Sustaining  a  demurrer  to 

a  plea,  if  erroneous,  is  error  without  injury,  when  the  defendant 
had  the  benefit  of  the  same  defense  under  another  plea,  on 
which  issue  was  joined.  Rosenberg  v,  C/ci/f in  Co.,  249;  Sims  v, 
Uerzfeld,  145;  Agnew  v    Wnlden  &  Son,  108. 

9.  Recalling  jury;  error  without  injury. — The  defendant  can  not  com- 

plain of  any  error  or  irregularity  on  the  part  of  the  couri  below 
in  recalling  the  jury  and  giving  them  additional  instructions, 
when  the  record  shows  that  the  court  might  have  instructed 
the  jury,  without  hypothesis,  to  find  for  the  plaintiff.  Cowen  i\ 
Eailherly  Hardware  Co.,  324. 
10.  Issue  contrntlng  claim  of  exemption;  error  without  injury.— On  aeon- 
test  of  a  claim  of  exemption  to  personalty,  an  issue  being  formed 
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under  the  direction  of  the  court,  in  which  the  plaintiffs  allege 
that  the  property  levied  on  is  subject  to  their  attachment,  and 
is  not  by  law  exempted  to  the  defendant,  this  properly  presents 
the  question  to  be  tried,  namely,  whether  the  defenaant  has 
property,  money  or  effects  not  included  in  his  inventory ;  and 
if  there  is  error  in  the  refusal  of  the  court  to  require  the  de- 
fendant to  join  in  other  special  issues  tendered  by  plaintiffs,  it 
is  error  without  injury.     Irager,  Canman  <fc  Ho.  v,  Fiebleman,  60. 

11.  Presumption  in  favor  of  judgment.— -When  the  bill  of  exceptions 

purports  to  set  out  "substantially  all  the  evidence,"  but  never- 
theless shows  that  some  documents  were  introduced  which  are 
not  set  out,  this  court  will  presume  that  they  justified  the  affirm- 
ative charge  given  by  the  court  below.  'Moore,  Mar»h  dc  Co.  v. 
Pennd:ro.,200. 

12.  /Soww.— When  a  demurrer  is  sustained  to  a  plea,  but  the  grounds 

of  demurrer,  if  any  were  specified,  are  not  shown  by  the  record, 
the  ruling  will  be  affirmed,  if  the  plea  is  demurrable  for  any 
cause.    Smith  r,  Dick,  311. 

13.  Snme.^-When  a  demurrer  to  a  plea  is  overruled,  and  the  record 

does  not  show  what  grounds  of  demurrer,  if  any,  were  specified 
(Code,  $  2690),  this  court  will  presume  that  none  were  specified, 
or  that  those  specified  were  insufficient ;  and  will  not  consider 
the  sufficiency  of  the  plea.    Dundee  Mortgagr  Co.  v.  Nixon,  318. 

14.  Same.— When  a  case  is  submitted  to  the  decision  of  the  court 

without  a  jury,  and  the  bill  of  exceptions  does  not  purport  to 
set  out  all  the  evidence  which  was  adduced,  the  appellate  court 
will  presume,  if  necessary,  that  the  judgment  was  justified  by 
other  evidence  which  is  not  set  out.  Hood  v.  Pionirer  M.  A  M 
Co.,  461. 

15.  Presumption  in  favor  of  ruling  of  primary  court  refusing  charge  a^ked. 

When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence,  the  appellate  court  will  presume  that  there  was  evi- 
dence which  justified  the  refusal  of  a  charge  asked,  if  any  state 
of  proof  would  have  justified  its  refusal.  Davis  v.  Badders  d: 
Britt,  848. 

16.  Presumptions  as  to  pleas. — When  no  pleas  are  set  out  in  the  record, 

but  it  shows  that  a  trial  was  had  on  issue  joined,  and  that  spe- 
cial defenses  were  considered  by  the  court  below  without  objec- 
tion, the  appellate  court  will  presume,  in  favor  of  the  judgment, 
that  proper  pleas  were  filed  to  let  in  those  defenses ;  but  when 
the  only  plea  set  out  in  the  record  is  the  general  issue,  the  ap- 
pellate court  will  not  presume,  in  favor  of  a  reversal,  that  spe- 
cial pleas  were  also  filed ;  nor  will  such  presumption  be  indulged 
because  the  bill  of  exceptions  shows  that  plaintiff  introduced 
evidence  bearing  on  such  defenses,  in  rebuttal  of  defendant's 
evidence  in  support  of  them,  nor  because  he  asked  charges 
based  on  them.    K.  M.  <Sc  B.  Railroad  Co.  v.  Crocker,  412. 

ESTATES  OF  DECEDENTS. 

1.  Petition  by  administrator  for  sale  of  lands;  averment  of  ownership. 

In  a  petition  by  an  administrator  for  an  order  to  sell  lands  for 
equitable  division,  an  averment  that  "the  lands  belonging  to 
the  estate  of  said  decedent  are  the  following,"  is  a  sufficient 
averment  of  ownership  to  support  the  jurisdiction  of  the  court 
to  grant  an  order  of  sale.    Jones  v.  Woodstock  Iron  Co.,  551. 

2.  Conclusiveness  of  order  of  sale. — If  the  administrator's  petition, 

though  demurrable,  contains  the  necessary  jurisdictional  aver- 
ments, its  defects  are  not  available  on  collateral  attack  of  the 
sale,  the  order  of  sale  being  conclusive,    lb.  551. 
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3.  What  lands  may  he  sold. — The  statute  authorizes  the  sale  of  an 

equitable  interest  in  lands,  as  where  the  decedent  bad  paid  the 
purchase-money,  or  a  part  of  it,  but  had  not  received  a  cjonvey- 
ance ;  but,  if  the  administrator  pays  the  balance  of  the  unpaid 
purchase-money,  and  takes  a  conveyance  to  the  heirs,  he  can 
not  afterwards  have  the  lands  sold  under  the  statutory  jurisdic- 
tion of  the  court.    lb.  561. 

4.  ConclusiveueM  oj  fonfii  med  sale.^When  a  sale  of  lands  has  been 

made  under  a  proper  decree,  reported  to  the  court  and  con- 
firmed, the  purchase-money  reported  paid,  and  a  conveyance 
ordered  and  made  to  the  purchaser,  its  validity  can  not  oe  as- 
sailed by  the  heirs  on  the  ground  that  the  purchase-money  was 
not  in  fact  paid,  or  that  the  sale  was  not  made  as  directed. 
7  6.551. 

5.  Estoppel  against  adult  heirs.--lt  the  adult  heirs,  parties  to  the 

proceedings,  allow  the  sale  to  be  confirmed  without  objection, 
and  the  administrator  to  charge  himself,  on  final  settlement, 
with  the  purchase-money,  decrees  being  rendered  against  him 
in  their  favor  for  their  respective  portions,  they  are  estopped 
from  afterwards  assailing  the  validity  of  the  sale ;  but  the  es- 
toppel does  not  extend  to  infants,  although  represented  by  a 
guardian  ad  liU'm,  if  they  have  done  nothing  after  attaining 
their  majority  to  ratify  the  sale.    J  h.  551. 

6.  Amendment  of  decree  nunc  pro  tunc. — If  the  order  of  sale  refers  to 

the  petition  as  asking  a  sale  for  equitable  division  among  the 
heirs,  and  to  the  depositions  in  support  of  it  as  proving  that  a 
sale  is  necessary  for  the  payment  of  debts,  this  is  a  mere  cleri- 
cal misprision,  which  is  amendable  by  the  record;  and  the 
amendment  may  be  made  at  a  subsequent  term,  nunc  pro  tunc, 
without  notice  to  the  heirs.    Jb.  551. 

7.  Filing  claims  aganist  decedent^s  estate  in  fquitu,  under  order  of  cou- 1; 

revivor  oj  cla*m;  mandamus.— When  the  administration  of  a  de- 
cedent's estate  has  been  removed  into  equity,  under  bill  filed  by 
the  administrator,  and  that  court  has  made  an  order  requiring 
creditors  to  file  their  claims  within  a  specified  time ;  if  a  cred- 
itor's claim  is  filed,  proved,  reported  valid  by  the  register  under 
a  reference,  and  his  report  confirmed  without  objection  ;  and 
the  creditor  then  moves  to  set  aside  the  order  requiring  claims 
to  be  filed,  but  dies  before  his  motion  is  acted  on,  and  before 
formal  decree  has  been  entered  allowing  his  claim,  his  personal 
representative,  or  the  succeeding  administrator  de  bonis  non  of  the 
estate  which  he  represented,  may  intervene  by  motion  or  peti- 
tion, for  the  purpose  of  prosecuting  the  claim  and  the  pending 
motion  to  a  final  determination  ;  and  if  his  motion  or  petition 
is  overruled  and  refused,  this  court  will  award  a  mandamus  to 
compel  its  allowance.     Hfynolds  v.  Crook,  570. 

8.  Non-claim;  description  of  clnim  on  filing. — To  avoid  the  statute  of 

non-claim,  when  pleaded  to  an  action  on  a  promissory  note 
(Code,  ^  2083),  it  is  not  necessary  to  show  that  the  note  itself, 
or  a  copy  of  it,  was  filed  in  the  office  of  the  probate  judge,  when 
it  appears  that  the  claim  as  filed  was  sufficiently  described  by 
name,  amount,  date, <&c. ;  and  being  so  described,  the  sufficiency 
of  the  filing  is  not  affected  by  the  fact  that  it  is  called  a  no/r, 
when  it  is  under  seal ;  nor  by  the  fact  that  it  was  described  as 
payable  on  the  day  of  its  date,  when  it  is  in  fact  payable  one  day 
after  date ;  nor  by  its  withdrawal  from  the  file  of  claims,  and 
the  failure  to  return  it.    Agnew  v.  Walden  dc  JSon,  108. 
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9.  Same;  waiver  of  exemptions  in  note^  and  abandonment  thereof. — When 
ft  note,  or  statement  thereof,  is  filed  as  a  claim  against  the  es- 
tate o/  the  deceased  maker,  whether  it  is  necessary  to  state  the 
fact  that  it  contains  a  waiver  of  exemptions,  is  not  decided ; 
the  description  of  the  claim  being  otherwise  sufficient,  and  a 
simple  judgment  for  money  rendered,  which  amounts  to  an 
abandonment  of  tne  waiver.    lb,  108. 

ESTOPPEL. 

1.  Esttyppel  by  word  or  conduct,— -The  breach  of  a  mere  executory 

promise  or  undertaking  does  not  constitute  an  estoppel  en  pais, 
no  element  of  fraud  intervening,  even  though  the  party  com- 
plaining, having  acted  on  the  faith  of  the  promise,  is  injured 
by  the  breach.    Clanton  v.  Scmgg*,  279. 

2.  Repugnant  defense*, — When  the  defendant,  claiming  under  a  con- 

veyance from  a  judgment-debtor,  has  successfully  excluded 
evidence  assailing  the  conveyance  for  fraud,  on  the  ground  that 
the  property  conveyed  was  the  homestead  of  the  debtor,  he  is 
precluded  from  afterwards  contending  that  it  was  not  in  fact 
the  debtor's  homestead.    Hodges  v.  Winston,  514. 

3.  Estoppel  against  wife. — If  the  husband,  on  a  voluntary  separation 

between  him  and  his  wife,  allows  her  to  take  some  of  his  cattle, 
intending  it  as  a  settlement  of  her  claim  to  some  of  them,  this 
does  not  estop  her  from  afterwards  claiming  others  which  be- 
longed to  her,  unless  she  consented  to  so  take  them.  Bruce  v, 
B  uce,  463. 

4.  Estoppet  against  pleading  statute  af  limitations, — A  brother  being 

indebted  to  his  imbecile  sister  by  promissory  note  under  seal, 
and,  on  her  request  to  renew  the  contract  before  it  was  barred, 
replying  that  *'it  would  never  run  out  of  date ;"  held,  that  this 
would  not  estop  his  widow  and  children  from  pleading  the  stat- 
ute of  limitations  in  defense  of  a  suit  to  enforce  payment  of 
the  debt,  although  the  sister  forbore  to  sue  in  reliance  on  it : 
because,  as  a  promise  not  to  plead  the  statute,  it  is  itself  barrea 
by  the  statute,  and,  as  an  assertion,  it  is  a  mistake  of  law. 
Came' on  »'.  Cameron,  344. 

5.  Estoppel  against  adult  heies. — If  the  adult  heirs,  parties  to  the 

proceedings,  allow  the  sale  to  be  confirmed  without  objection, 
and  the  administrator  to  charge  himself,  on  final  settlement, 
with  the  purchase-money,  decrees  being  rendered  against  him 
in  their  favor  for  their  respective  portions,  they  are  estopped 
from  afterwards  assailing  the  validity  of  the  sale;  but  the 
estoppel  does  not  extend  to  infants,  although  represented  by  a 
guardian  nd  litem,  if  they  have  done  nothing  after  attaining 
their  majority  to  ratify  the  sale.  Jones  v.  Woodstock  Iron  Co., 
561. 

6.  Frivate  use  of  public  street,  asaff*cted  by  stniute  of  limitations,  lapse 

of  time,  equitable  estoppH,  or  preicriptinn  — A  city  or  town  has  no 
alienable  interest  in  the  public  streets  thereof,  but  holds  them 
in  trust  for  its  citizens  and  the  public  generally ;  and  neither 
its  acquiescence  in  an  obstruction  or  private  use  of  a  street  by 
a  citizen,  or  laches  in  resorting  to  legal  remedies  to  remove  it, 
nor  the  statute  of  limitations,  nor  the  doctrine  of  equitable 
estoppel,  nor  prescription,  can  defeat  the  right  of  the  city  to 
main  a  suit  in  equity  to  remove  the  obstiuction.  Webb  v,  Demop- 
olis,  116. 

7.  Estoppel  by  chancery  decree,  and   bif  deed. — ^In  1871,  the  Elyton 

Land  Company,  owning  the  lands  on  which   the  prospective 


Digitized  by 


Google 


686  mCEX. 

ESTOPPEL— Continued. 

city  of  Birmingham  was  located,  subject  to  the  right-of-way 
which  the  Alabama  &  Chattanooga  Railroad  Company  had 
secured  through  them,  and  desiring  to  induce  other  companies 
to  make  their  roads  center  there,  entered  into  a  contract  with 
said  A.  &  C.  company  and  the  8outh  &  North  Alabama  Rail- 
road Company,  whose  road,  as  located,  would  run  through  or 
near  said  city  ;  by  which  contract,  said  E.  L.  Company  bargained, 
sold  and  conveyed  to  said  two  railroad  companies  a  strip  of  land 
several  hundred  feet  wide,  and  extending  over  4,000  feet  along 
each  side  of  the  right-of-way  of  said  A.  &  C.  road,  for  railroad 
purposes,  on  condition  that  they  erect  their  depots,  machine- 
shops,  &c.,  in  Birmingham, and  that  they  give,  grant  and  convey 
"to  the  first  two  railroad  corporations  constructing  their  roadis 
from  their  terminus  to  said  city"  a  part  of  said  land,  not  exceed- 
ing one-fourth  each,  for  the  construction  of  their  depots,  &c. : 
ana  on  the  further  condition  that  a  certain  portion  of  said 
tract,  of  designated  size,  "be  appropriated  and  used  forever  as 
a  general  passenger  depot  for  all  railroads  entering  said  city, 
with  right-of-way  to  same ;  and  with  the  further  condition  that 
a  strip  of  the  land,  35  feet  wide,  lying  on  each  side  of  the  right- 
of-way  of  the  A.  <fe  C.  company,  *shall  be  held  by  the  said  party 
of  the  first  part  [E.  L.  Co.]  forever  as  a  perpetual  right-of-way 
for  all  railroad  companies  doing  business  in  and  through  said 
city."  On  the  30th  April,  1872,  the  Elyton  LandCompanv  con- 
veyed to  the  S.  &  N.  Ala.  Railroad  Company,  a  strip  of  land 
for  a  right-of-way,  but  with  a  proviso,  "that  any  other  rail- 
roads running  into  or  through  the  city  of  Birmingham  shall 
have  the  right  to  run  a  parallel  track  along  ana  upon  the 
same  right-of-way."  In  March,  1881, the  Elyton  Land  Company 
filed  its  bill  in  equity  against  the  S.  &  N.  Ala.  Railroad  Com- 
pany and  the  Ala.  Great  Southern  Railroad  Company,  the 
latter  being  the  successor  of  the  A.  &  C,  Railroad  Company ; 
alleging  that  the  8.  &  N.  Ala.  company  had  partially,  if  not 
substantially,  accepted  the  terms  and  conditions  of  said  agree- 
ment of  April,  1871,  by  the  construction  of  its  road,  the  erec- 
tion of  buildings,  &c.,  and  that  the  other  railroad  companies 
had  failed  to  comply,  and  had  thereby  forfeited  all  rights 
under  said  agreement  of  April,  1871,  which, as  the  complainant 
insisted,  was  revocable  on  that  account;  and  therefore  praying 
that  all  rights  granted  by  said  agreement  to  the  other  rail- 
road companies  be  divested,  but  reserving  the  rights  thereby 
granted  to  the  S.  &  N.  Ala.  Railroad  Company.  Decrees  pro 
confesso  being  duly  entered  against  the  two  defendant  corpo- 
rations, a  decree  was  rendered  in  accordance  with  the  prayer 
of  the  bill,  revoking,  annulling  and  declaring  void  the  said 
agreement  of  April,  1871.  as  to  the  A.  &  C.  company,  the  A. 
G.  S.  company,  and  all  other  railroad  companies  except  the 
8.  &  N.  Ala.  company,  whose  rights  were  reserved  and  con- 
firmed. Afterwards,  the  E.  L.  Company  conveyed  to  the  8. 
&  N.  Ala.  R.  R.  Co.,  for  railroad  purposes,  a  part  of  said  strip 
of  lands  in  severalty,  in  satisfaction  of  the  covenants  of  said 
agreement  of  April,  1871.  Held,  that  the  Elyton  Land  Company 
was  estopped,  as  against  the  8.  &  N.  Ala.  Railroad  Company, 
from  insisting  that  the  strip  of  land  so  conVeyed  to  it  was  to 
be  held  as  a  right-of-way  for  all  other  railroad  companies 
as  well  as  for  itself.  Elyton  Land  Co.  t>,  S,  d*  ^V.  Railroad  Co., 
632. 
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EVIDENCE. 

Admissibility  and  Relbvanoy. 

1.  Embezzlement  by  bank  officer.— In  a  criminal  prosecution  against  a 

bank  officer  for  embezzlement,  as  in  other  cases  involving  the 
question  of  fraud  or  fraudulent  intent,  ^reat  latitude  is  allowed 
in  the  range  of  the  evidence,  and  it  is  permissible  to  prove 
other  acts  and  transactions  of  similar  character,  at  or  about 
the  same  time,  on  the  part  of  the  defendant  and  the  other  officers, 
amounting  to  a  misappropriation  of  the  funds  of  the  bank, 
though  entered  on  its  oooks  as  loans  to  each  of  them,  culminat- 
ing in  its  failure  and  assignment  at  the  end  of  the  year ;  also, 
that  the  defendant  and  his  brother,  president  and  vice-presi- 
dent, owned  nearly  all  the  stock  of  the  bank,  drew  out  of  it 
during  the  year,  as  loans,  amounts  equal  to  their  stock,  and 
were  insolvent  when  the  bank  failed ;  also,  that  their  respective 
wives  each  owned  a  valuable  estate,  including  a  plantation 
which  the  brothers  cultivated  jointly  during  the  year,  and  for 
which  advances  were  drawn  from  the  bank  as  loans  about  equal 
to  its  full  value.  All  of  this  evidence,  though  relating  to  acts 
which  might  constitute  several  criminal  offenses,  is  within  the 
legitimate  range  of  the  inquiry,  tending  to  show  "a  long  course 
of  unlawful  dealing  in  the  affairs  and  management  of  the  bank, 
of  which  defendant  could  not  have  been  ignorant,  and  which 
could  not  have  occured  without  his  participation,  and  may  shed 
light  on  the  motives  and  intent  influencing  him  in  the  admitted 
appropriation  to  his  own  use  of  the  money  drawn  out  by  him  on 
his  several  checks,  including  the  one  on  which  the  indictment 
is  based."     Heevex  v  SiaUy  31 

2.  Same, — The  fact  that  the  defendant's  brother,  who  was  the  vice- 

president  of  the  bank,  kept  a  private  box  of  papers  in  the  bank, 
and  secretly  removed  it  without  the  defendant's  knowledge,  the 
night  before  the  bank  made  an  assignment,  is  not  relevant  or 
admissible  as  evidence  for  any  purpose,  and  its  admission  is 
error.    lb.  31. 

3.  Evidence  as  to  value  of  lands  a»»e»sed  forinxation.— In   fixing   the 

taxable  value  of  land,  the  owner's  return  to  the  assessor  being 
controverted,  it  may  be  proper,  perhaps,  to  receive  evidence  of 
the  value  of  other  lands  in  the  neighborhood  similarly  situated, 
as  being  a  feature  of  its  surroundings;  but  the  valuation  of 
those  lands  as  found  upon  the  tax-books,  whether  made  by  the 
owner,  the  tax-assessor,  or  the  Commissioners  Court,  is  not  ad- 
missible as  evidence  for  any  purpose.  Ala.  Mineral  Land  Co.  v. 
County  Commissioners^  105. 

4.  Attachment  as  evidence  of  indebtedness. — On  the  trial  of  a  statutory 

claim  suit,  the  plaintiff  *s  attachment  is  sufficient  evidence  of 
the  defendant's  indebtedness  to  them  when  it  was  sued  out,  and 
the  claimant  can  not  question  tt.  ifoore,  Mnrsh  &  Co.  v,  Penn 
&  Co.,  200. 

5.  Evidence  as  to  speed  of  moring  car;  what  witness  may  stnte.^-Where 

the  injuries  complained  of  are  alleged  to  have  been  caused  by 
the  negligence  of  the  foreman  of  a  car  on  which  plaintiff  was 
working,  by  suddenly  checking  it  while  moving  at  a  rapid  rate 
of  speed,  whereby  plaintiff  was  thrown  off,  run  over  and  in- 
jured; the  rate  of  speed  of  the  car  being  relevant  and  material 
to  the  issue,  and  plaintiff  having  testified  that  it  was  moving  at 
the  rate  of  eight  or  ten  miles  an  hour,  he  maybe  asked,"About 
how  fast,  compared  to  a  man  running?"  and  may  answer,  "It 
was  running  faster  than  a  man  could  run."  K.  M.  (Sc  B.  Railroad 
Co,  V.  Crocker,  412. 
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6.  Relevancy  of  evidence  an  to  cause  of  stoppage  of  car. — Plaintiff's 

injuries  having  been  caused  by  the  sudden  stoppage  of  the 
hand-car  on  which  he  was  an  employe,  the  foreman  applying 
the  brake  without  notice,  and  there  being  no  evidence  that  an 
extra  train  was  heard  or  seen  approaching,  the  defendant  com- 
pany can  not  be  allowed  to  prove  that,  by  a  rule  of  the  company, 
it  was  made  the  duty  of  the  person  in  charge  of  the  hand-car 
at  once  to  stop  and  remove  it  from  the  track  when  a  train  was 
seen  or  heard  approaching.    lb.  412. 

7.  Relevancy  of  evidence  as  to  safes  by  other  agents. — When   plaintiff 

sues  for  commissions  on  sales  of  machinery  made  or  effected 
by  him  as  agent  for  defendants,  they  can  not  be  allowed  to  prove 
they  had  other  agents  in  the  county  who  were  authorized  to 
make  sales  for  them      Deloach  Mills  if  an.  Co.  v.  Middlebrooksy  4^. 

8.  Undue  influence;  releoancu  of  evidence  as  tending  to  show. — As  tend- 

ing to  prove  undue  influence  over  the  testatrix  by  one  of  her 
sons,  one  of  the  executors  and  proponents,  who  was  his  mother's 
general  agent  in  the  transaction  of  her  business,  the  contestant 
can  not  be  allowed  to  prove  that,  on  a  sale  of  land  by  her,  the 
son  signed  her  name  to  the  bond  for  title.  Eastisv.  Montgomery, 
486. 

9.  Evidence  as  to  pecuniary  condition  of  children  not  provided  for  by 

will.— It  being  shown  on  the  part  of  the  contestant  that  affec- 
tionate relations  existed  between  the  testatrix  and  cert-ain 
grandchildren,  for  whom  the  will  made  no  provision,  the  propo- 
nents may  prove  that  the-e  children  had  considerable  property 
of  their  own.    76.  488. 

10.  Relevaricu  of  evidence  as  to  mental  condition  of  testatrix. — When  the 

probate  of  a  will  is  contested  on  the  ground  of  mental  incapac- 
ity or  undue  influence,  the  real  issue  is  as  to  the  condition  of 
the  mind,  or  the  operation  and  effect  of  the  undue  influence, 
at  the  time  the  will  w^as  executed ;  but  former  facts  and  cir- 
cumstances, relevant  to  this  issue,  are  admissible  as  evidence 
for  either  party.    Knox  v.  Knox,  495. 

11.  Judgment  and  t*xecntion  as  evidence. — Where  the  plaintiff  claims  as 

purchaser  at  a  sale  made  by  a  trustee  under  a  power  conferred 
by  deed  of  trust  for  the  indemnity  of  sureties  on  specified  debts, 
the  record  of  a  judgment  recovered  on  one  of  these  debts,  and 
executions  thereon  showing  its  payment  by  one  of  the  sureties, 
are  admissible  evidence  as  tending  to  show  the  authority  of  the 
trustee  to  make  the  sale.    Jones  v.  Hagler,  529. 

12.  Relevancy  of  evidence  as  to  actual  damages  and  malice  — Damages  to 

the  cotton  levied  on, by  being  allowed  to  remain  too  long  in  the 
field  after  the  levy,  may  be  proved  and  recovered  as  a  part  of 
the  actual  damages ;  and  if  exemplary  damages  are  claimed, 
plaintiff  may  prove,  as  tending  to  show  malice,  the  declaration 
of  his  landlord  after  some  difficulty  between  them,  several 
months  before  the  writ  was  sued  out,  "that  he  intended  to  get 
everything  that  plaintiff  made  on  the  plantation  that  year  for 
nothing."     Crofford  v.  Vassar,biS. 

13.  Giving  bond  as  part  of  contract;  evidence  as  Uk — When  a  material 

issue  is  whether  plaintiff  performed  work  for  the  defendant 
railroad  company  as  an  original  contractor  or  as  a  sub-contract- 
or under  another  person,  the  defendant  may  prove  the  fact 
that  he  gave  no  bond  for  the  faithful  performance  of  the  work, 
bonds  being  required  of  contractors,  and  of  them  only.  M,  d 
B,  Railroad  Co.  v.  WorthingtoUf  598, 
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14.  Relevancy  of  evidence  as  to  contract  vel  non.— The  question  at  issae 

being  whether  plaintiff,  in  performing  work  on  railroad  trestles, 
was  an  original  contractor  with  the  railroad  company  or  a  sub- 
contractor under  one  P.,  the  defendant  company  may  prove  the 
fact  that,  durinff  the  performance  of  the  work,  he  received  in- 
structions and  airections  from  P.  without  objection.    lb.  598. 

15.  Publication  for  bidit  as  evidence  of  contract  vel  non, — Where  plaintiff 

sues  for  the  breach  of  an  alleged  contract  with  a  railroad  com- 
pany for  the  construction  of  trestles,  and  the  defendant  denies 
that  any  contract  was  ever  consummated  between  them,  the 
publication  for  bids  for  the  doin^  of  the  work,  signed  by  the 
chief  engineer,  is  admissible  as  evidence  for  either  party :  for 
the  plaintiff,  as  showing  that  the  approval  of  the  contract  by 
the  president  of  the  company  was  not  required  ;  and  for  the  de- 
fendant, as  showing  that  security  was  required  for  the  prompt 
and  faithful  performance  of  the  work,  which  plaintiff  had  never 
given.    lb.  598. 

Adhissions  ;  Gonpbssions  ;  Declarations  ;  Hbarsay  ;  Rbs  Gestje. 

16.  AdmiMion  as  to  facts  in  issue. — In  an  -action  on  an   account,  an 

admission  by  the  parties  that,  if  defendant  is  entitled  to  a  certain 
credit  claimed  by  him,  then  he  is  entitled  to  recover,  and  if  not 
then  plaintiffs  are-  entitled  to  recover,  dispenses  with  the 
necessity  of  any  proof  of  the  account,  and  leaves  only  the 
question  of  the  sufficiency  of  the  evidence  to  establish  the 
credit  claimed.    Co  wen  v.  Kartherly  Hardware  Co  ^  824. 

17.  Admissibility  of  confessions.— On  a  prosecution  for  murder,  con- 

fessions voluntarily  made  by  the  defendant,  a  nesro  boy  about 
sixteen  or  seventeen  years  old,  to  the  sheriff  wno  had  him  in 
custody,  and  who  had  told  him,  in  response  to  an  inquiry,  "if  it 
would  be  best  for  him  to  tell  the  truth  about  it,"  that  "it  was 
always  best  for  him  or  any  one  else  to  tell  the  truth  about  any- 
thing," are  admissible  as  evidence  against  him.  Maull  v. 
StaU,  1. 

18.  Dying  declarntions. Statements  made  by  the  deceased  after  he 

received  the  fatal  shot  are  not  admissible  evidence  as  dving 
declarations,  unless  it  is  shown  that  he  was  at  the  time  '^im- 
pressed  with  the  belief  that  death  was  impending  and  would 
certainly  ensue ;"  and  this  does  not  appear  when  the  evidence 
only  shows,  as  in  this  case,  (1)  that  the  physician  who  was  sum- 
moned immediately  told  him  he  could  not  recover,  (2)  that  he 
lived  two  days,  and  (8)  that  he  declared  to  another  witness  he 
"would  get  even  with  defendant  when  he  got  up."  Young  v. 
Slate,  4t. 

19.  Dying    declarations    are  not  admissible  as   evidence  in  a  civil 

action  for  damages  against  the  employer,  by  the  administrator 
of  a  deceased  employe.    Hood  v.  IHoneer  M.  dc  M.  Co.^  461. 

20.  Declarations  of  partner,  as  hearsay. — A  partner  can  not  testify  to 

a  loan  of  money,  or  other  partnership  transaction,  when  he 
knows  nothing  about  the  matter  except  as  informed  by  the 
other  partners.    Moore,  Marsh  <fc  Co.  v.  Penn  de  Co.,  200 

21.  Declaratitms  as  evidence;    general  objection  to  evidence  partly  ad' 

minsible.^ Although  the  declarations  of  the  grantor  in  a  con- 
veyance, the  validity  of  which  is  attacked  by  creditors,  as  to 
the  compensation  he  was  paying  the  grantee  for  his  services 
as  clerk,  are  mere  hearsay,  and  therefore  inadmissible  as  evi- 
nence,  where  a  third  person  testifies  as  to  them ;  yet,  when 
the  witness  also  testifies  to  the  compensation  a^eed  on  between 
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them,  ard  objection  is  made  to  his  entire  testimony,  it  may  be 
overruled  entirely,  since  a  part  of  the  evidence  is  legal.  Buford, 
McLet^U'r  &  Co.  v.  Shannon ^  205. 

22.  DerJarntlooa  of  devisee  and  proponent  as  evidencf. — The  declarations 

of  an  executor  and  proponent,  one  of  several  beneficiaries 
under  the  will  propounded  for  probate,  not  made  in  the 
presence  of  the  testatrix,  are  not  competent  evidence  for  the 
contestant,  whether  made  before  or  after  the  execution  of  the 
will.     Etnt  8  V.  Montgomery^  486. 

23.  Letter  or  declarations  nf  third  p«rjcow  a«  ^tJi'de»c«.—PlaintiiT  claim- 

ing damages  of  a  railroad  company  for  not  letting  him  do  work 
which  he  had  contracted  to  do,  and  in  other  particulars  con- 
nected with  the  work  done,  and  the  defense  bein^  that  he  was 
only  a  sub-contractor  under  another  person,  with  whom  the 
company  had  settled  in  full ;  a  letter  written  by  that  person  to 
him,  saying,  "They  paid  it  without  regard  to  you,  ignoring  you 
except  as  a  sub-contractor,  and  it  leaves  your  claim  for  changing 
work  and  giving  you  more  expensive  work  to  do  as  it  stood 
before,"  is  not  admissible  as  evidence  for  plaintiff,  though  it 
might  be  admissible  against  him.  At.  &  B,  Railroad  Co.  v.  Worth- 
iughm^  598. 

24.  Veciirntions  as  part  of  res  gesfx. — A  witness  testifying  as  to  a 

settlement  made  by  him  with  the  officers  of  a  railroad  company, 
for  work  done  by  him  under  contract,  in  which  work  plain- 
tiff claimed  to  be  also  interested  as  a  contractor,  may  state 
what  he  told  the  railroad  officials  as  to  his  contract  with  plain- 
tiff, and  as  to  the  extent  of  his  authority  to  represent  plaintiff 
in  the  settlement ;  such  declarations  being  part  of  the  res  gestsc, 
and  admissible  as  original  testimony.    lb.  598. 

Burden  ;  Weight  ;  Sufficiency. 

25.  Flea  of  »tntute  of  frauds;  burden  o/  proof. — When  issue  is  joined 

on  a  plea  of  the  statute  of  frauds,  in  an  action  on  a  contract 
within  its  terms  (Code,  §  1732),  the  plaintiff  assumes  the  onw* 
of  proving  a  compliance  with  its  terms,  or  that  the  contract 
was  taken  out  of  the  statute  by  part  performance.  Jones  v. 
HagUr,  529. 

26.  Burden  of  proof ;  possession  as  evidence  of  ownershio. — On  the  trial 

of  a  statutory  claim  suit,  the  onus  is  on  the  plaintiff  in  exe- 
cution, in  the  first  instance,  to  prove  the  defendant's  ownership 
of  the  property  at  the  time  of  the  levy ;  but  this  burden  being 
discharged  by  proof  of  his  possession  at  that  time,  which  is 
presumptive  evidence  of  ownership,  the  onus  then  devolves  on 
the  claimant  to  establish  his  ownership  at  that  time.  Vaughi 
V.  Oehmig  <fe  Wiehl,  306. 

27.  Burdfii  of  proof  aM  to  payment,  in  notion  on  note.  ^In  an  action  on 

a  promissory  note,  the  only  plea  being  payment,  the  production 
of  the  note  makes  out  a  prima  farie  case  for  the  plaintiff;  and 
the  evidence  as  to  payment  being  evenly  balanced,  he  is  en- 
titled to  a  verdict.    Nelson  v.  Larmer,  300. 

28.  As  to  V'Uiditff  of  deed,  and  payment  of  cow^ideration.— When  a  con- 

veyance of  property  by  an  insolvent  debtor  to  one  of  his  credit- 
ors, in  payment  of  an  existing  debt,  is  assailed  by  other  credit- 
ors as  fraudulent,  the  onus  is  on  the  grantee  to  establish  the 
existence,  bona  fides,  and  amount  of  his  debt,  showing  no  mate- 
rial discrepancy  between  it  and  the  reasonable  value  of  the 
property ;  but,  if  the  jury  are  satisfied  from  the  evidence  that 
the  amount  of  the  debt  as  claime4  was  due  and  allowed  on  a 
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settlement  between  the  parties,  it  is  not  necessary  that  each  of 
the  items  involved  should  also  be  separately  proved  to  their 
satisfaction  *  and  a  charge  requested,  instructing  them  that 
they  must  nnd  against  the  deed,  unless  each  item  of  the  in- 
debtedness claimed  is  proved  to  their  satisfaction,  is  properly 
refused.  Butttrd,  McLesler  ds  Co.  v.  Shannon,  206. 
2d.  Trantfactwns  between  parties,  occupying  fiduciary  rtlations  towards 
each  other. — When  transactions  oetween  parties  occupying  fidu- 
ciary relations  towards  each  other  are  assailed  in  equity,  the 
onus  is  on  the  party  in  whom  the  confidence  is  reposed  to  show 
that  no  fraud,  undue  influence,  or  other  improper  motive  en- 
tered into  the  transaction,  but  that  it  was  the  voluntary  act  of 
the  other  party,  fully  understood  by  him,  and  his  understanding 
of  it  fully  expressed  in  the  writings  which  he  signed.  Kyle  v. 
J*erdue,  b79. 

30.  Burd4'n  of  proof  in  case,  of  will;  participation  of  proponent  in  prepar- 

ation of  wilL—V/here  it  is  shown  that  the  chief  executor  and 
proponent  of  the  wtll  was  the  general  agent  of  the  testatrix, 
nis  mother,  in  the  transaction  of  her  business,  the  fact  that  he 
carried  her  to  tow'n  with  him,  on  her  own  request,  and  procured 
an  attorney  named  by  her  to  write  her  will,  does  not  show  such 
active  participation  on  his  part  in  the  procurement  of  the  will 
as,  coupled  with  the  existence  of  the  confidential  relations  be- 
tween them,  will  cast  on  him  the  onus  of  disproving  undue  in- 
fluence.    Eastisv.  Monttfome'y^iSQ. 

31.  Charge  as  to  explanation  of  ^^nuspinons  circumstance.^* — A  charge 

requested  on  the  contested  probate  of  a  will,  instructing  the 
jury  that,  if  the  proponents  and  principal  beneficiaries  under 
its  provisions  had  a  "controlling  agency  in  procuring  its  exe- 
cution, it  is  universally  regarded  as  a  very  suspicious  circum- 
stance, and  requiring  the  fullest  explanation,"  requires  too  high 
a  degree  of  proof,  and  is  properly  refused.    Knox  v.  Knox,  495 

Experts;  Opinion;  To  what  Witness  may  Testify. 

32.  To  what  witness  may  trstify.— The  chief  engineer  of  a  railroad  com- 

pany, testifying  as  to  work  done  by  plaintifl'on  railroad  trestles, 
whether  as  original  railroad  contractor  or  as  sub-contractor 
under  one  P.  being  the  question  at  issue,  may  use  these  expres- 
sions :  "This  contract  was  given  to  him  by  P.  at  my  special  in- 
stance, and  because  of  my  previous  negotiations  with  nim  ;  the 
amount  of  work  done  by  him  for  P.  on  the  trestles  is  the  identi- 
cal amount  of  work  he  would  have  done  for  the  company  if  the 
company  had  contracted  directly  with  him  instead  of  P.,  as  he 
did  all  the  framing  that  was  done  on  the  trestles."  Also,  "At 
all  events,  the  entire  claim  is  erroneous,  .  .  and,  from  an 
engineering  stand-point,  is  preposterous."  M.&B.  Railroad  Co. 
V,  Worfhihgton^b98, 

33.  Evidence  as  to  »peed  of  moving  car;  what  witness  may  state. — Where 

the  injuries  complained  of  are  alleged  to  have  been  caused  by 
the  negligence  of  the  foreman  of  a  car  on  which  plaintiff  was 
working,by  suddenly  checking  it  while  moving  at  a  rapid  rate 
of  speed,  whereby  plaintiff  was  thrown  off,  run  over  and  in- 
jured ;  the  rate  of  speed  of  the  car  being  relevant  and  material 
to  the  issue,  and  plaintiff  having  testified  that  it  was  moving  at 
the  rate  of  eight  or  ten  miles  an  hour,  he  may  be  asked,  "About 
how  fast,  compared  to  a  man  running?"  and  may  answer,  "It 
was  running  faster  than  a  man  could  run."  K.  M.  <Sc  B.  Railroad 
Co,  V.  Crocker f  412. 
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34.  To  what  witnem  may  testify,  as  to  performance  and  discharge  without 

fault. — Plaintiflf,  testifying  for  himself,  in  an  action  to  recover 
damages  for  a  breach  of  contract  of  employment,  can  not  be 
allowed  to  state  that  defendant  "discharged  him  without  fault 
on  his  part/'  nor  that  he  "performed  his  part  of  the  contract 
in  full  up  to  the  time  of  his  discharge ;"  and  the  questions  call- 
ing for  such  statements  are  illegal  because  leading.  Clark  v. 
/eyan,40e. 

Objections. 

35.  Objection  to  **each  sentence**  of  letter.— When  objection  is  made  and 

overruled  to  the  admission  of  a  letter  as  evidence,  and  objec- 
tion is  then  made  "to  each  sentence  of  said  letter  separately/' 
the  latter  objection  is  but  a  repetition  of  the  general  objection 
to  the  whole  letter.    3f.  <fe  B.  Hoilroid  Co  v.  li  orthinffton,  688. 

36.  Objection  to  evid^ncf  partly  legal. — A  general  objection  to  evidence. 

part  of  which  is  legal,  may  be  overruled  entirely.  Buford,  Mc 
Lester  &  Co.  v.  Shannon,  205. 

37.  Same. — When  evidence  is  offered  as  a  whole,  part  of  it  being  ille- 

gal, the  whole  may  be  excluded  on  objection.    Clark  v  Jiyan, 

Parol  and  Written. 

38.  Parol  evidence  as  to  consideration  of  deed. — When  a  conveyance  of 

land  recites  as  its  consideration  the  payment  of  money  in  hand, 
and  its  validity  is  assailed  by  creditors  of  the  grantor,  parol 
evidence  is  admissible  to  show  that  the  actual  consideration 
was  the  payment  and  satisfaction  of  an  antecedent  debt.  Bu- 
ford,  McLester  <fc  Co.  v,  Sh'tnnon,  206. 

39.  Parol  evidence  affecting  judgment  of  justice  of  the  peace. — When  a 

judgment  rendered  by  a  justice  of  the  peace,  in  a  criminal 
case,  is  regular  on  its  face,  and  he  had  jurisdiction  both  of  the 
offense  and  of  the  defendant's  person,  its  validity  can  not  be 
assailed  on  application  for  a  discnarge  under  habeas  corpus,  by 
parol  evidence  of  the  fact  that  it  was  rendered  by  the  justice 
outside  of  his  own  precinct,  and  entered  on  his  docket  on  his 
subsequent  return  home.    Ex  parte  Davis,  9. 

Primary  and  Secondary.- 

40.  Secondary  evidence  of  recorded  deed. — When  a  party  claims  re- 

motely under  a  deed  of  which  he  is  not  the  legal  custodian,  and 
which  has  never  been  in  his  possession  or  custody,  he  is  excused 
from  producing  it  on  notice,  and  may  adduce  secondary  evi- 
dence of  its  contents;  and  this  may  be  done  by  producing 
either  the  original  record  book  in  which  it  was  recorded,  or  a 
certified  copy  of  the  record.    Jones  v.  Hagler,  529. 

Variance. 

41.  Variance  in  description  of  injuries  complained  of. — Where  the  com- 

plaint alleges  that  the  plaintiff's  intestate  was  killed  in  the  dis- 
charge of  nis  duties  as  brakeman,  "while  ascending  the  side  of 
the  car,"  by  coming  in  contact  with  a  water-tank  which  had 
been  placed  too  near  the  railroad  track, and  the  evidence  shows 
that,  when  struck  by  the  tank,  he  was  standing  on  the  platform 
between  two  cars,  with  his  back  towards  the  tank,  the  variance 
is  fatal.    Hood  v.  Pioneer  M.  AM.  Co.,  461. 

42.  Recklessness,  or  vn II ful  or  intentionnl  wrong. — Under   a  complaint 

which  alleges  that  plaintiff's  injuries  were  inflicted  wantonly, 
willfully  and  intentionally,  a  recovery  can  not  be  had  on  proof 
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of  simple  negligence  merely,  nor  is  contributory  negligence  a 
defense  to  the  action  :  but  a  count  which  charges  that  the  in- 
jury was  caused  "negligently,  carelessly,  and  recklessly,"  is  not 
the  equivalent  of  a  charge  that  it  was  done  wantonly,  willfully 
or  intentionally.    K,  M.  &  B.  Railroad  Co.  v.  Crocker^  412. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Wh^n  otiwinigtrator  may  maintain  V over. —  The  intestate  having 

died  in  August,  leaving  a  crop  of  cotton  in  the  field  ungathered 
and  still  growing,  which  was  afterwards  gathered  and  sold  by 
one  of  his  sons,  the  bales  being  marked  in  the  name  of  the  in- 
testate ;  an  administrator  subsequently  appointed  may  main- 
tain trover  against  the  purchaser,  who,  when  he  bought  the 
cotton,  knew  that  the.  intestate  was  dead,  and  that  no  admin- 
istration had  been  granted  on  his  estate.    Marx  r.  NelmSj  304. 

2.  Whejt  administrator  may  maintain  action  of  forcible  entu  and  de- 

tainer.—Aii  administrator,  whose  right  and  title  relate  back  to 
the  intestate's  death,  may  maintain  an  action  of  forcible  entry 
and  detainer,  or  unlawful  detainer  (Code,  §§  8380-81),  against 
a  person  who,  with  his  wife,  was  living  on  the  premises  with  the 
intestate  at  the  time  of  his  death,  ''as  his  friends,  by  his  invita- 
tion and  request,  and  without  any  claim  or  right  of  possession," 
and  who,  being  left  in  possession  by  the  administrator  under 
appointment  as  special  administrator  only, *'on  the  understand- 
ing and  their  agreement  to  hold  the  same  as  his  tenants  until 
further  orders,  afterwards  attorned  to  another  person  as  land- 
lord ;  and  he  may  also  maintain  the  action  against  such  third 
person,  and  against  any  tenant  placed  by  him  in  possession 
after  the  removal  of  the  attorning  tenant.  Espalla  v  Gotts- 
chalk,  264. 

3.  yon-claim;  description  of  claim  on  filing. — To  avoid  the  statute  of 

non-claim,  when  pleaded  to  an  action  on  a  promissory  no  e 
(Code,  §  2083),  it  is  not  necessary  to  show  that  the  not«  itself, 
or  a  copy  of  it,  was  filed  in  the  office  of  the  probate  judge,  when 
it  appears  that  the  claim  as  filed  was  sufficiently  described  by 
name,  amount,  date,  &c. ;  and  being  so  described,  the  sufficiency 
of  the  filing  is  not  affected  by  the  fact  it  is  called  a  notf,  when 
it  is  under  seal :  nor  by  the  fact  that  is  described  as  payable  on 
the  day  of  its  date,  when  it  is  in  fact  payable  one  day  after  date ; 
nor  by  its  withdrawal  from  the  file  of  claims,  and.  the  failure 
to  return  it.  Agnew  v.  Walden  &  Son,  108. 
4.  Same;  waivrrof  exemptions  in  note^  and  abandonment  thereof.— WYiQii 
a  note,  or  statement  thereof,  is  filed  as  a  claim  against  the 
estate  of  the  deceased  maker,  whether  it  is  necessary  to  state 
the  fact  that  it  contains  a  waiver  of  exemptions  is  not  decided ; 
the  description  of  the  claim  being  otherwise  sufficient,  and  a 
simple  judgment  for  money  rendered,  which  amounts  to  an 
abandonment  of  the  waiver.  Jb.  108. 
5.  Filing  claims  agamst  decedenVs  estate  in  equiiiij  under  order  of  cou  t; 
revivor  of  cla*m;  man  daw  us. —When  the  administration  of  a  de- 
cedent's estate  has  been  removed  into  equity,  under  bill  filed  by 
the  administrator,  and  that  court  has  made  an  order  requiring 
creditors  to  file  their  claims  within  a  specified  time  ;  if  a  cred- 
itor's claim  is  filed,  proved,  reported  valid  by  the  register  under 
a  reference,  and  his  report  confirmed  without  objection  ;  and 
the  creditor  then  moves  to  set  aside  the  order  requiring  claims 
to  be  filed,  but  dies  before  his  motion  is  acted  on,  and  before 
formal  decree  has  been  entered  allowing  his  claim,  his  personal 


Digitized  by 


Google 


694  INDEX. 

EXECUTORS  AND  ADMINISTRATORS— Continued. 

representative,  or  the  succeeding  administrator  de  bonis  non  of  the 
estate  which  he  represented,  may  intervene  by  motion  or  peti- 
tion, for  the  purpose  of  prosecuting  the  claim  and  the  pending 
motion  to  a  nnal  determination  ;  and  if  his  motion  or  petition 
is  overruled  and  refused,  .this  court  will  award  a  mandamus  to 
compel  its  allowance.  Jieynolds  v.  Crook^  57C. 
8.  Revivor  of  judgment  againai  decedent. — Under  statutory  provisions, 
a  judgment  recovered  against  the  decedent  in  his  life-time  can 
not  be  revived  or  enforced  against  his  adminstrator  except  by 
■  suit  (Code,  ^  2880) ;  but  when  the  judgment  has  been  filed  as  a 
claim  against  the  decedent's  estate,  under  an  order  of  court 
made  in  a  rending  chancery  suit,  and  the  creditor  dies  before 
its  final  determination,  the  right  of  revivor  is  secured  to  his 
personal  representative  by  other  statutory  provisions  (§§  2265, 
2603),  and  the  former  statute  does  not  apply.    1  h,  670. 

7.  Pftilion  by  administrator  for  sale  of  lands;  avfrmenl  of  ownership. 

In  a  petition  by  an  administrator  for  an  order  to  sell  lands  for 
equitable  division,  an  averment  that  **the  lands  belonging  to 
the  estate  of  said  decedent  are  the  following,"  is  a  sufficient 
averment  of  ownership  to  support  the  jurisdiction  of  the  court 
to  grant  an  order  of  sale.    Jones  v.  Woodstock  Iron  Co.,  551. 

8.  Concluifiveness  of  order  of  sale.— If  the  administrator's  petition, 

though  demurrable,  contains  the  necessary  jurisdictional  aver- 
ments, its  defects  are  not  available  on  collateral  attack  of  the 
sale,  the  order  of  sale  being  conclusive,    lb.  551. 

9.  What  lands  may  he  sold.— The  statute  authorizes  the  sale  of  an 

equitable  interest  in  lands,  as  where  the  decedent  had  paid  the 
purchase-nioney,  or  a  part  of  it,  but  had  not  received  a  convey- 
ance ;  but,  if  the  administrator  pays  the  balance  of  the  unpaid 
purchase-money,  and  takes  a  conveyance  to  the  heirs,  he  can 
not  afterwards  have  the  lands  sold  under  the  statutory  jurisdic- 
tion of  the  court.  lb.  551. 
10.  Conclusiveness  of  confirmed  sale. — When  a  sale  of  lands  has  been 
made  under  a  proper  decree,  reported  to  the  court  and  con- 
firmed, the  purchase-money  reported  paid,  and  a  conveyance 
ordered  and  made  to  the  purchaser,  its  validity  can  not  be  as- 
sailed by  the  heirs  on  the  ground  that  the  purchase-money  was 
not  in  fact  paid,  or  that  the  sale  was  not  made  ^s  directed. 
76.  551. 

EXEMPTIONS. 

1.  Homestead  in  tracts  of  land  not  contiquous  — Two  tracts  of  land, 

containing  respectively  forty  and  fifty  acres,  and  of  value  less 
than  $2,000>  may  constitute  an  exempt  homestead,  if  occupied 
and  cultivated  together,  and  used  as  a  common  source  of  family 
support)  though  a  half  mile  or  more  apart.  Hodges  v.  Win- 
ston, 514. 

2.  Conveyance  of  homestead;  validity  as  against  creditors. — Creditors 

can  not  complain  of  a  conveyance  of  his  homestead  by  their 
debtor,  since  they  are  not  thereby  injured.    lb.  514. 

3.  Alienation  of  homestead;  subsequent  certificate  of  acknowledgment. 

A  conveyance  of  the  homestead,  signed  by  husband  and  wife, 
but  without  the  statutory  certificate  of  acknowledgment  by  the 
wife  (Code,  §  250 0>  is  a  nullity ;  and  the  officer  before  whom  it 
was  acknowledged  has  no  power,  at  a  subsequent  time,  to  alter 
or  add  to  his  certificate,  or  to  make  a  new  certificate,  without 
a  re-acknowledgment.    lb.  514 

4.  Conveyance  of  homestead  by  husband  to  wife.— A  conveyance  of  the 

homestead  by  the  husband  to  the  wife,  delivered  to  and  ac- 


Digitized  by 


Google 


INDEX.  695 

EXEMPTIONS— Continued. 

cepted  by  her,  is  not  an  ulienntion  of  the  homestead  within 
constitutional  and  statutory  provisions  (Code,  §  2508),  and  does 
not  destroy  or  affect  its  character  as  a  homestead,  but  is 
effectual  to  convey  to  the  wife  the  legal  title  to  the  land,  on 
which  she  may  successfully  defend  an  ejectment  suit  brought 
by  a  subsequent  purchaser  at  execution  sale  against  the 
husband.     Turner  v.  Bernlieimer,  241. 

5.  Houne  and  lot  a«  komfstrad;  how  deter  mi  nr.d. — Whether  or  not  a 
house  and  lot  in  an  incorporated  town  can  constitute  an  exempt 
homestead,  is  to  be  determined  by  the  character  of  the  build- 
ing, the  uses  to  which  it  is  adapted,  and  to  which  it  has  been 
devoted,  and  not  by  the  intention  or  purjpose  of  the  owner  in 
building  it;  and  where  the  house,  as  here,  is  a  building  40  feet 
by  20,  divided  by  partition  into  two  rooms,  the  larger  one  being 
fitted  up  with  shelves  and  used  as  a  bar-room,  first  by  the  owner 
and  then  by  his  lessee,  it  cannot  be  claimed  as  a  hpmestead 
because  the  smaller  room,  about  14  by  16  feet  in  size,  was  used 
by  him  as  a  bed-room,  while  taking  his  meals  elsewhere  in 
town,  and  was  not  leased  with  the  residue  of  the  premises, 
though  the  lessee  was  allowed  to  sleep  in  it.  OarreU  &  Song  v. 
Jonts,  96. 

B.  Claim  of  exemption  ag>jin8t  gnrnishment ;  record  of  anotltjer  suit  an 
evidence  — When  'wo  garnishment  suits  are  pending  agc^inst  the 
same  defendant  and  the  same  garnishee,  but  in  favor  of  differ- 
ent plaintiffs,  the  court  will  not  look  to  the  record  of  one  case 
on  the  trial  of  the  other,  except  as  it  is  offered  in  evidence ;  and 
if  it  appears  that  the  debtor  filed,  a  claim  of  exemption  in  the 
second  case,  and  that  it  was  not  contested,  the  plaintiff  in  that 
case  can  not  complain  that  the  court  ordered  the  older  judg- 
ment to  be  first  satisfied,  and  awarded  him  only  the  admitted 
balance  remaining  in  the  hands  of  the  garnishee.  Young  v  L. 
&  N.  Railroad  Co.,  454. 

7.  Cl'iim  of  exemp'ion  by  debtor  to  indebtedness  admitted  by  garnishee 

under  continuing  contract. — When  a  garnishee  admits  an  indebt- 
edness under  a  continuing  contract  of  employment,  which  either 
party  has  a  right  to  terminate  without  notice  at  the  end  of  any 
month,  and  a  claim  of  exemption  is  thereupon  interposed  by 
the  debtor,  the  claim  extends  only  to  the  indebtedness  then  ex- 
isting ;  and  an  oral  answer  being  required,  if  the  garnishee  then 
admits  a  further  indebtednss  under  the  contract  as  modified 
from  time  to  time,  and  a  new  claim  of  exemption  is  then  inter- 
posed, this  claim  can  not  retroact  on  payments  made  during 
the  intermediate  period.    Knslfy  Farnacf  Co.  v.  Rogan  <^  Co.^  594. 

8.  Claim  of  exe>npllon  to  property  If  vied  on;  wiirer  of  accompanying 

int:  en  to  ry.— When  a  claim  of  exemption  is  interposed  to  personal 
property  on  which  an  attachment  has  been  levied,  it  should  be 
accompanied  with  a  statement  of  all  the  defendant's  other  per- 
sonal property,  choses  in  action,  &c.  (Code,  §§  2521,  2526 » ;  but 
the  want  of  such  statement  is  waived,  if  the  plaintiff,  without 
objecting  to  the  sufficiency  of  the  claim,  makes  a  written  de- 
mand for  an  inventory.     Trager,  Canman  &  Co.  v.  Fieldeman,  60. 

9.  Issne  contesting  claim  of  cxemplioo;  error  without  injurij.— On  aeon- 

test  of  a  claim  of  exemption  to  personalty,  an  issue  being  formed 
under  the  direction  of  the  court,  in  which  the  plaintiffs  allege 
that  the  property  levied  on  is  subject  to  their  attachment,  and 
is  not  by  law  exempted  to  the  defendant,  this  properly  presents 
the  question  to  be  tried,  namely,  whether  the  defendant  has 
property,  money  or  effects  not  included  in  his  inventory ;  and 
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if  there  is  error  in  the  refusal  of  the  court  to  require  the  de- 
fendant to  loin  in  other  special  issUes  tendered  by  plaintiffs,  it 
is  error  without  injury.    lb  00. 

10.  Evidence  on  issue  as  to  ownership  of  money. — On  the  trial  of  an  issue 

contesting  a  debtor's  claim  of  exemption  to  property  on  which 
an  attachment  has  been  levied,  plaintiffs  having  proved  that  he 
received  a  considerable  sum  of  money  for  goods  sold  a  few  days 
before  the  levy  of  the  attachment,  it  is  permissible  for  him  to 
show  that,  when  the  written  demand  for  an  inventory  was  made 
on  him,  he  had  already  used  the  money  in  the  payment  of  other 
bona  fide  debts,    lb,  60. 

11.  Disposition  of  property  by  defendant  in  attachment  claiming  exemption. 

When  a  defendant  in  attachment  claims  as  exempt  the  specific 
property  levied  on,  and  his  claim  is  contested  by  the  attaching 
creoitor,  he  is  not  thereby  deprived  of  the  right  to  prefer  other 
bona  fide  creditors,  and  to  pav  their  debts  with  any  other  prop- 
erty ;  but  a  gift,  or  frauaulent  disposition  of  his  property,  is 
void  as  against  plaintiffs  and  other  existing  creditors.    lb.  60. 

12.  Clnim  of  exemption  of  personalty;  subsequent  Ury ,  contest,  andnotice. 

When  a  declaration  and  claim  of  exemption  to  personal  prop- 
erty has  been  duly  filed  in  the  proper  office,  the  property  speci- 
fied is  not  subject  to  subsequent  levy,  unless  the  claim  is  con- 
tested as  provided  by  the  statute,  or  a  waiver  of  exemptions  is 
shown  by  the  process  ^Code,  §§  2419-20) ;  but  the  defendant  is 
entitled  to  notice  in  writing  of  the  levy,  though  it  is  not  neces- 
sary for  the  notice  to  state  the  fact  that  the  claim  is  contested. 
Bledsoe  r,  Gary  d-  Kennedy,  70. 

13.  Same;  demand  of  inventory;  judgment  by  default. — Demand  in  writ- 

ing for  an  inventory  (Code,  §  2525)  is  not  the  equivalent  of  notice 
of  the  levy  and  contest ;  and  if  the  defendant  then  files  an 
inventory,  not  being  in  default,  it  can  not  be  struck  from  the 
files  because  not  filed  within  the  first  three  days  of  the  term ; 
and  being  improperly  struck  from  the  files,  the  plaintiff  is  not 
entitled  to  judgment  by  default,  but  should  tender  an  issue. 
lb.  70. 

14.  Same ;  waiver  of  notice.-^lf  the  defendant,  not  having  notice  of 

the  levy  and  contest,  and  not  being  in  default,  appears  and  files 
an  inventory,  which  is  improperly  struck  from  the  files,  and  he 
then  files  a  plea  in  bar,  this  is  a  waiver  of  the  want  of  notice, 
and  authorizes  a  personal  judgment  against  him.    lb.  70. 

15.  Waiver  of  exemptions  in  note;  insurance  by  debtor  for  benefit  of  his 

wife.— A  waiver  of  exemptions  in  a  promissory  note  does  not 
affect  the  debtor's  right  to  insure  his  life  for  the  benefit  of  his 
wife,  paying  annual  premiums  not  in  excess  of  $500  (Code, 
§  2356} ;  nor  can  the  creditor,  having  reduced  his  debt  to  judg- 
ment, reach  and  subject  in  equity  property  which  the  surviving 
wife  has  bought  or  improved  with  the  proceeds  of  the  policy. 
Craft  <&  Co.  V.  Stoutz,  245. 

16.  Waiver  of  exemptions  in  note,  and   abandonment  thereof, — When 

a  note,  or  statement  thereof,  is  filed  as  a  claim  against  the  es- 
tate of  the  deceased  maker,  whether  it  is  necessary  to  state  the 
fact  that  it  contains  a  waiver  of  exemptions,  is  not  decided ; 
the  description  of  the  claim  being  otherwise  sufficient,  and  a 
simple  judgment  for  money  rendered,  which  amounts  to  an 
abandonment  of  the  waiver.    Agnew  v,  Walden  <&  Son,  108. 
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FINE  AND  FORFEITURE  FUND. 

1.  ConstUuiionality  of  law  changing  duposition  of^  as  against  registered 

claims, — The  fund  arising  from  fines  and  forfeitures  in  the 
several  counties  is  the  creature  of  statute,  and  is  subject  at  all 
times  to  legislative  control,  as  to  the  claims  to  be  paid  out  of  it, 
their  preferences,  and  other  conditions  of  payment ;  and  the 
holder  of  claims,  which  have  been  duly  registered  under  ex- 
isting statutes,  does  not  thereby  acquire  such  a  vested  right  to 
share  in  the  fund  as  to  exempt  the  claims  from  a  subsequent 
statute  changing  the  priority  and  mode  of  payment.  Harold  v. 
Herring  ton,  396. 

2.  Act  of  Feb.  9th,  1891,  regulating  fund  in  Conecuh  and  Escambia 

counties. — The  statute  approved  February  9th,  1891,  "to  regu- 
late the  fine  and  foreiture  fund  of  Conecuh  and  Escambia 
counties,  and  the  disposal  of  moneys  arising  from  fines,  for- 
feitures and  convict  laoor  in  said  counties"  (Sess.  Acts  18fli0-91, 
pp.  494-5),  which  requires  that  the  money  belonging  to  the  fund 
shall  be  held  subject  to  the  order  of  the  County  Commissioners, 
that  they  shall  advertise  for  bids  from  the  holders  of  claims,  and 
award  the  money  to  the  highest  bidder,  is  not  violative  of  any 
rights  acquired  by  the  holders  of  claims  which,  by  being  duly 
registered  under  former  statutes,  had  acquired  a  priority  or 
preference  over  claims  subsequently  registered,  nor  otherwise 
unconstitutional.    lb.  395. 

FORCIBLE  ENTRY  AND  DETAINER. 
1.  When  administrator  may  maintain  action. — An  administrator, 
whose  right  and  title  relate  back  to  the  intestate's  death,  may 
maintain  an  action  of  forcible  entry  and  detainer,  or  unlawful 
detainer  (Code,  §^  3380-81),  against  a  person  who,  with  his  wife, 
was  living  on  the  premises  with  the  intestate  at  the  time  of  his 
death,  ''as  his  friends,  by  his  invitation  and  request,  and  with- 
out any  claim  or  right  of  possession,"  and  who,  being  left  in 
possession  by  the  administrator  under  appointment  as  special 
administrator  only,  "on  the  understanding  and  their  agree- 
ment to  hold  the  same  as  his  tenants  until  further  orders," 
afterwards  attorned  to  another  person  as  landlord ;  and  he  may 
also  maintain  the  action  againi^t  such  third  person,  and  against 
any  tenant  placed  by  him  in  possession  after  the  removal  of 
the  attorning  tenant.    EspaHa  v.  Gottschalk,  254. 

FRAUDS,  STATUTE  OF. 

1.  Plea  of  statute  of  frauds;  burden  of  proof  .--When  issue  is  joined  on 

a  plea  of  the  statute  of  frauds,  in  an  action  on  a  contract  with- 
in its  terms  (Code,  §  1732),  the  plaintiff  assumes  the  onus  of 
proving  a  compliance  with  its  terms,  or  that  the  contract  was 
taken  out  of  the  statute  by  part  performance.  Jones  v. 
Hagler,  629. 

2.  Part  performance  avoiding  statute  of  frauds. — If  the  purchaser  of 

land,  under  a  verbal  contract,  is  placed  in  possession,  and  pays 
the  purchase-money,  or  a  part  thereof,  the  contract  is  taken 
out  of  the  statute  of  frauds  (Code,  §  1732) ;  but  the  two  facts 
must  concur,  and  a  court  of  equity  can  not  extend  the  terms  of 
the  statute  by  dispensing  with  either.  {Hakes  r.  Pope,  7  Ala.  161, 
limited  to  sales  of  personal  property.)  Manning  v.  Pippen,  537. 
8.  Verbal  promise  to  make  will,  as  consideration  ot  deed. — A  verbal 
promise  to  make  a  will  devising  land  to  the  promisee,  in  con- 
sideration of  his  present  conveyance  of  the  land  to  the  promisor, 
is  void  under  the  statute  of  frauds  (Code,  §^  1732, 1845),  and  a 
oourt  oX  equity  will  not  grant  relief  based  on  it.    lb,  537. 
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4.  Statute    of   fraadA ;  when  availahe  on  demurrer. — When   relief  is 

sought  in  equity  founded  on  a  contract  which  is  obnoxious  to 
the  statute  of  frauds,  and  that  fact  appears  on  the  face  of  the 
bill,  the  benefit  of  the  statute  as  a  defense  may  be  invoked  by 
demurrer.     Clanton  r.  Scruggs,  279. 

5.  Contrart  for  sale  of  inlf  rest  in  lnnd>i;  partial  perft/rmanf*'\ — A  verbal 

promise  or  undertaking  by  defendant  not  to  erect  or  allow  the 
erection  of  a  warehouse  at  his  landing  on  a  navigable  river,  if 
complainant  would  purchase  the  adjoining  land  above,  erect  a 
warehouse  on  it,  and  store  his  freight  free  of  charge,  is  void 
under  the  statute  of  frauds  (Code,  §  1732) ;  and  it  is  not  t^iken 
out  of  the  operation  of  the  statute  on  the  ground  of  part  per- 
formance, because  the  complainant,  on  the  faith  of  the  promise, 
bought  the  land  above,  erected  a  warehouse  on  it,  and  stored 
defendant's  freight  free  of  charge  for  several  years.    lb,  279. 

FRAUDULENT  CONVEYANCES. 

1.  Conveyance  by  insolvent  or  embarrassed  debtor;  when  sH  aside  at 

instance  of  erf ditor.— A.  conveyance  of  his  property  by  an  in- 
solvent or  embarrassed  debtor,  though  executed  with  the 
fraudulent  intent  on  his  part  to  put  his  property  beyond  the 
reach  of  his  creditors,  will  not  be  set  aside  in  equity  at  their 
instance,  unless  the  purchaser  participated  in  the  fraudulent 
purpose,  or  had  knowledge  or  notice  thereof,  actual  or  con- 
structive ;  and  when  answer  on  oath  is  required  of  him,  and  he 
answers  fully  and  explicitly,  denying  all  knowledge  or  notice 
as  charged,  his  denials  must  preval,  unless  the  testimony  ad- 
duced is  sufficient  to  overcome  them.    Pattison  v.  Bmgg^  55. 

2.  Sale  of  goods  by  insolvent  debtor  to  creditor;  validity  as  against  other 

ct  editors. —An  embarrassed  or  insolvent  debtor  may  sell  his 
entire  stock  of  goods  in  absolute  payment  of  a  bona  fide  existing 
debt,  when  there  is  no  material  difference  between  the  value  of 
the  property  and  the  amount  of  the  debt,  and  no  use  or  benefit 
is  reserved  to  himself;  but,  when  such  sale  is  attacked  by  other 
creditors,  the  purchaser  must  satisfactorily  prove  the  existence, 
amount,  and  6o?in/?(ff«  of  his  debt,  and  the  adequacy  of  the 
consideration ;"  and  if  he  proves  only  a  part  of  his  debt,  it 
must  be  regarded  as  simulated,  at  least  to  the  extent  of  the 
residue,  and  renders  the  sale  fraudulent  in  fact  as  against  other 
creditors.    Moorf,  Marsh  d:  Co.  v.  Penn.  A  Co.,  200. 

3.  Conveyance  of  hom^st^ad;  validity  as  against  creditors, — Creditors 

can  not  complain  of  a  conveyance  of  his  homestead  by  their 
debtor,  since  they  are  not  thereby  injured.  Hodges  v.  Win- 
ston, 514. 

4.  Conveyance  by  insolvent  debtor  to  creditor;  validity  as  against  other 

creditors.— A  conveyance  of  land  by  an  insolvent  debtor  to  one 
of  his  creditors,  in  absolute  payment  of  an  existing  debt,  is  not 
rendered  invalid  as  against  other  creditors  by  the  grantee's 
knowledge  of  the  grantor's  insolvency :  but,  if  it  is  accompanied 
with  the  sale  of  a  stock  of  goods,  at  a  fair  valuation,  in  pay- 
ment of  the  balance  of  the  debt,  a  small  excess  of  about  $20 
being  paid  by  the  purchaser  in  cash,  this  would  invalidate  the 
entire  transaction  as  against  other  creditors;  yet,  where  the  bill 
of  exceptions  states  that  the  evidence  showed,  without  con- 
troversy, that  there  was  no  connection  between  the  two  con- 
tracts, and  that  the  sale  of  the  land  was  concluded  before  any 
negotiations  were  had  in  reference  to  the  purchase  of  the  goods, 
the  implied  fraud  in  the  latter  contract  doep  not-afifeot  the 
validity  of  the  former.    Buford,  McLester  <k  Co,  v.  Shannon^  20b* 
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5.  8amf;  proof  of  payment  of  consideration. — When  a  conveyance  of 

property  by  an  insolvent  debtor  to  one  of  his  creditors,  in  pay- 
ment of  an  existing  debt,  is  assailed  by  other  creditors  as 
fraudulent,  the  onun  is  on  the  grantee  to  establish  the  existence, 
bonafid**^^  and  amount  of  his  debt,  showing  no  material  dis- 
crepancy between  it  and  the  reasonable  value  of  the  property ; 
but,  if  the  jury  are  satisfied  from  the  evidence  that  the 
amount  of  the  debt  as  claimed  was  due  and  allowed  on  a 
settlement  between  the  parties,  it  is  not  necessary  that  each 
of  the  items  involved  should  also  be  separately  proved  to 
their  satisfaction;  and  a  charge  requested,  instructing  them 
that  they  must  find  against  the  deed,  unless  each  item  of  the 
indebtedness  claimed  is  proved  to  their  satisfaction,  is  properly 
refused,    lb,  205. 

6.  Unrecorded  mortgage;  validity  as  against  stthneqiient  mortgagees,  pur- 

chaners,  and  judgtnent  creditors— Vuder  statutory  provisions 
.  (Code,  §§  1810-11),  a  mortgage  of  real  estate,  given  to  secure  an 
antecedent  debt,  is  inoperative  and  void  as  against  subsequent 
purchasers  for  value,  mortgagees,  and  judgment-creditors,  with- 
out notice,  unless  recorded  before  the  accrual  of  their  respect- 
ive rights ;  and  the  fact  that  it  is  filed  for  record  at  the  same 
time  with  a  subsequent  mortgage,  does  not  give  it  any  prefer- 
ence over  the  latter.    iSteiiiet  Bros.  r.  Cliahy,  91. 

7.  Same;  proof  of  notice. — When   the  holder  of  a  prior  unrecorded 

mortgage  seeks  to  foreclose  and  enforce  his  lien  against  subse- 
quent mortgagees,  the  o»us  is  on  him  to  prove  that  they  had 
notice  of  it,  actual  or  constructive,  before  their  rights  accrued  ; 
and  if  the  second  mortgage  waS  given  to  secure  three  separate 
and  independent  debts,  due  to  three  different  per  ons,  the  fact 
that  one  of  them  had  knowledge  of  the  prior  mortgage  does  not 
charge  the  others  with  constructive  notice  of  it.    Jb.  91. 

8.  Conveyances  by  insolvent  debtor,  an  parts  of  general  assignment. — An 

insolvent  debtor  having,  under  repeated  decisions  of  this  court, 
the  right  to  sell  and  convey  property  in  absolute  payment  of  an 
existing  debt,  provided  the  price  is  fair  and  reasonable,  and  no 
use  or  benefit  is  reserved  to  himself,  such  absolute  sale  and 
conveyance  will  not,  at  the  instance  of  other  creditors,  be  de- 
clared and  treated  as  part  of  a  general  assignment  executed 
soon  afterwards  (Code,  §  1737),  though  executed  in  anticipation 
of  it,  and  with  notice  on  the  part  of  the  creditor  that  the  debtor 
intended  to  make  a  general  assignment.    Elbson  v.  Muses,  221. 

9.  Same. — A  mortgage  executed  by  an  insolvent  partnership  to  one 

of  its  members,  to  secure  a  debt  for  money  loaned,  which  was 
in  his  hands  as  receiver  in  a  chancery  cause,  with  instructions 
to  lend  it  out  on  mortgage  of  real  estate,  and  which  he  allowed 
the  firm  to  use  without  security,  under  the  agreement  or  under- 
standing, express  or  implied,  that  they  would  secure  it  by 
mortgage,  will  be  declared  and  treated  as  part  of  a  general 
assignment  executed  by  the  firm  on  the  same  day.    lb.  221. 

GARNISHMENT.    See  Attachment,  13-22. 
GUARANTY.    See  Sureties,  1. 
HABEAS  CORPUS.    See  Criminal  Law,  2,  3, 15. 
HOMESTEAD.    See  Exemptions,  1-5. 
HUSBAND  AND  WIFE. 
1.  When  action  lies  by  wife  against  husband. — Under  the   statutory 
provisions  now  of  force  (Code,  §§  2341-51),  the  wife  may  main- 
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tain  an  action  against  the  husband  for  the  recovery  of  personal 
property  which  she  acquired  by  gift  from  him  prior  to  the 
passage  of  those  statutes.    Bmce  r.  Bruce,  563. 

2.  Estoppel  agairiBt  wife. — If  the  husband,  on  a  voluntary  separation 

between  him  and  his  wife,  allows  her  to  take  some  of  his  cattle, 
intending  it  as  a  settlement  of  her  claim  to  some  of  them,  this 
does  not  estop  her  from  afterwards  claiming  others  which  be- 
longed to  her,  unless  she  consented  to  so  take  them.    lb,  563. 

3.  Proof  of  wife's  ownership  of  property,  os  againnt  execution  creditor 

of  husband. — When  the  wife  interposes  a  statutory  claim  to  prop- 
erty on  which  an  execution  against  her  husband  has  been  levied, 
and  which  is  shown  to  have  been  in  his  possession  at  the  time 
of  the  levy,  her  ownership  is  not  sufficiently  established  by  the 
testimony  of  her  husband  alone,  who  fails  to  disclose,  in  answer 
to  special  interrogatories,  how,  when  or  from  whom  she  acquired 
the  money  with  which  to  make  the  alleged  purchases  from  him- 
self and  others,  and  whose  testimony  is  in  other  particulars 
suspicious,  improbable,  and  unsatisfactory,  the  wife  herself  not 
testifying.     Vaugkt  v,  Oehmig  <&  WieM,  306. 

4.  Conreyance  of  homestead  by  husband  to  wife. — A  conveyance  of  the 

homestead  by  the  husband  to  the  wife,  delivered  to  and  ac- 
cepted by  her,  is  not  an  alienation  of  the  homestead  within 
constitutional  and  statutory  provisions  (Code,  §  2508),  and  does 
.not  destroy  or  aflFect  its  character  as  a  homestead,  but  is  eflFect- 
ual  to  convey  to  the  wife  the  legal  title  to  the  land,  on  which 
she  may  successfully  defend  an  ejectment  suit  brought  by  a 
subsequent  purchaser  at  execution  sale  against  the  husband. 
Tamer  v.  Bernheimer,  241.  * 

INDICTMENT.    See  Criminal  Law,  11, 19. 

INJUNCTION.    See  Chancery,  5-8,  35-57. 

INSURANCE. 

1.  Ownership  of  insured  property;  representations  as  to,  and  proof, — In 

an  application  for  a  policy  of  insurance  on  a  storehouse,  a  state- 
ment or  representation,  in  answer  to  one  of  the  printed  ques- 
tions, that  the  applicant  has  a  "fee-simple  title,''  only  means 
that  he  owns  the  absolute  beneficial  interest,  as  contradistin- 
guished from  a  limited,  qualified,  or  conditional  interest ;  and 
in  an  action  on  the  policv,  he  may  testify  that  he  bought  and 
owned  the  property,  without  producing  his  deed,  or  proving 
payment  of  the  purchase- money.  Capital  City  Insurance  Co.  v. 
Caldwell  Bros.,  77. 

2.  Notice  and  preliminaru  proof  of  loss. — Notice  and  preliminary 

proof  of  the  loss  having  been  promptly  furnished,  and  no  objec- 
tion made  to  them  in  reply,  after  w^hich  the  company's  adjuster 
was  sent  to  the  place,  who  only  objected  to  the  valuation  of  the 
property  as  excessive,  and  insisted  that  the  counters  and  shelves 
were  not  insured  as  a  part  of  the  house,  this  amounts  to  a  waiver 
of  all  objections  to  the  sufficiency  of  the  notice  or  preliminary 
proof.    76.  77. 

3.  Counters  and  shelves  as  part  of  storehouse.—  Counters  and  shelves 

in  a  storehouse  may  be  insured  as  part  of  the  house  itself,  when 
built  or  let  into  the  walls  or  frame  thereto,  though  not  ex- 
pressly mentioned  in  the  application  or  the  policy ;  and  it  is  for 
the  jury  to  determine  from  the  evidence  whether  they  are  part 
of  the  house  or  not — whether  they  are  movable  or  immovable 
fixtures.    26.77. 
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4.  Asitignment  of  policy  of  insurance,  or  interest  in  insured  property. 

An  assignment  indorsed  on  a  policy  of  insurance  of  furniture, 
by  the  Husband  to  his  wife,  in  these  words:  "The  interest  of 
M.  B.,  as  owner  of  the  property  covered  by  this  policy,  is  hereby 
assigned  to  Bertha  B.,  suoject  to  the  consent  of  the  company,'' 
transfers  to  the  wife  the  ownership  of  the  property  insured. 
Behr  v.  Gerson,  439. 

5.  Re-in»urance  compact;  whether  building  or  rink  is  one  or  several. — 

Under  a  contract  or  compact  of  re-insurance,  between  an  Ala- 
bama insurance  company  and  a  New  York  company,  by  which 
the  former  agreed  to  assume  a  certain  portion  of  the  risks 
taken  by  the  latter,  on  due  notice,  and  within  a  limit  of  $5,000 
on  any  one  building  or  risk ;  held,  that  a  block  of  stores  in  New 
York  city,  under  the  same  management,  and  filled  with  the 
same  kind  of  goods,  was  to  be  regarded  as  one  building  and 
one  risk,  although  two  partition  walls"  divided  it  into  three 
stores,  and  each  with  its  contents  was  covered  by  a  different 
policy ;  the  evidence  also  showing  that  the  stores  on  each  floor 
were  connected  by  openings  in  the  partition  walls,  through 
which  persons  passed  and  goods  were  moved,  though  they  were 
generally  closed  with  iron  doors.  O.  A.  Insurance  Co  v.  Capital 
City  Insurance  Co  ,  469. 

6.  Same;  custom  in  New  York  as  fo  character  of  building  or  risk. — A 

custom  existing  in  New  York  city,  among  persons  engaged  in 
the  insurance  business,  by  which  a  block  of  stores  under  the 
same  management,  all  filled  with  the  same  kind  of  goods,  is  re- 
garded as  tliree  separate  buildings  or  risks,  because  separated 
by  two  partition  walls,  with  the  openings  through  them  fastened 
by  iron  doors,  which  are  kept  fastened  except  when  opened  for 
the  passage  of  persons  or  goods,  is  not  binding  on  an  Alabama 
insurance  company,  under  its  compact  of  re-insurance  for  a 
New  York  company,  unless  it  is  chargeable  with  notice,  actual 
or  constructive,  of  the  existence  of  such  custom ;  and  an  im- 
plication or  presumption  of  notice  does  not  arise  from  the  gen- 
erality of  the  custom  in  New  York  city,  when  it  is  shown  that 
the  New  York  company  took  risks  in  several  other  cities  and 
States,  all  of  which  were  equally  covered  by  the  re-insurance 
compact,    lb  469, 

7.  Same;  ratification  of  rittk  outside  of  compact.— The  re-insuring 

company,  the  defendant,  can  not  be  charged  with  acquiescence 
,  in  a  risk  outside  of  the  compact,  or  ratification  of  it,  because  it 
failed  to  object  after  notice,  unless  it  was  notified  of  all  the 
facts  showing  that  the  risk  was  outside  of  the  compact ;  and  the 
onus  is  on  the  plaintiff  company  to  prove  that  it  gave  full  notice 
of  the  facts,  as  required  by  its  fiduciary  position.    Ih.  469. 

8.  Waiver  of  defense  to  claim.— It  the  defendant  company,  when  first 

notified  of  the  loss,  claimed  exemption  from  liability  on  a 
ground  depending  on  the  legal  construction  of  the  contract, 
this  does  not  amount  to  a  waiver  of  a  defense  afterwards  de- 
veloped by  facts  not  then  known,  and  of  which  plaintiff  ought 
to  have  given  notice.    J  b.  469. 

9.  Waiver  of  exemptions  in  note;  insurance  by  debtor  for  benefit  of  his 

wife. — A  waiver  of  exemptions  in  a  promissory  note  does  not 
affect  the  debtor's  right  to  insure  his  life  for  the  benefit  of  his 
wife,  paying  annual  premiums  not  in  excess  of  f600  (Code,  ^ 
2356) ;  nor  can  the  creditor,  having  reduced  his  debt  to  judg- 
ment, reach  and  subject  in  equity  property  which  the  surviving 
wife  has  bought  or  improved  with  the  proceeds  of  the  policy. 
Craft  <fc  Co.  V,  biouU,  245. 
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1.  Plea  denying  jurisdiction  of  person^  and  replication  averring  subse- 

quent appearance.— In  an  action  on  a  foreign  judgment,  the  de- 
fendant pleaded  that  the  court  which  rendered  it  had  no- juris- 
diction of  his  person ;  to  which  plaintiff  replied  that,  at  a  sub- 
sequent term  of  the  court,  defendant  appeared,  and  moved  to 
set  aside  the  judgment  on  the  same  ground  alleged  in  his  plea, 
and  that  the  court  decided  the  motion  against  him;  AWd,  that 
the  replication  was  demurrable  because  it  not  aver  facts  which 
showed  that  the  court  had  jurisdiction  of  the  motion  to  set 
aside  the  judgment.     Kohn  Leherman  &  Co.  r.  Haas,  478. 

2.  Concliu^iv^Tieits  of.  judgment. — A  judgment  is  conclusive  of  all  mat- 

ters which  might  have  been  urged  as  defenses  against  its  ren- 
dition, and  such  matters  are  not  available  in  defense  of  an 
action  on  it,     *S'/m^'  r.  Herzfeld,  146. 

3.  A'aw^.— The  landlord  having  obtained  a  judgment  in  his  attach- 

ment suit  against  his  tenant,  and  being  sued  in  trover  by  the 
purchasing  creditor,  the  judgment  is  conclusive  of  his  right  to 
maintain  the  action,  and  can  not  be  assailed  by  the  purchaser 
on  the  ground  that,  before  suing  out  the  attachment,  he  had 
transferred  the  notes  for  rent  to  a  third  person  as  collateral 
security,  and  was  not  the  owner  of  them  ;  but  the  purchaser 
may  assail  the  judgment  on  the  ground  of  fraud,  or  because  it 
was  not  founded  on  a  debt  for  rent,  or  because  the  debt  was  in 
fact  paid.     Aderhofd  v   JHumenthnl  &  Beckfrt^QQ. 

4.  Judgment  fnr  more  than  amount  claimed. —li  the  complaint  contains 

a  substantial  cause  of  action,  but  judgment  is  rendered  for 
more  than  the  amount  claimed  in  the  complaint,  with  interest 
thereon,  the  irregularity  not  being  objected  to  in  the  court  be- 
low, where  it  might  have  been  remedied  (Code  ^  2835),  it  is  not 
available  on  error.    iSmith  v.  Dick,  311. 

5.  Reriror  of  jud'fment  aqnivM  (f^c/'rffw^— Under  statutory  provisions, 

a  judgment  recovered  against  the  decedent  in  his  life-time  can 
not  be  revived  or  enforced  against  the  administrator  except  by 
suit  (Code,  §  2880) ;  but.  when  the  judgment  has  been  filed  as  a 
claim  against  the  decedent's  estate,  under  an  order  of  court 
made  in  a  pending  chancery  suit,  and  the  creditor. dies  before 
its  final  determination,  the  right  of  revivor  is  secured  to  his 
personal  representative  by  other  statutory  provisions  (§^  2265, 
2603),  and  the  former  statute  does  not  apply.  Reynolds  v.  Crook, 
570. 

6.  Concluniveneg  of  decree  of  foreclo»urp. — Payment  of  the  mortgage 

debt  is  a  complete  defense  to  a  suit  for  foreclosure ;  but,  if  the 
heirs  and  administrator  are  made  parties  to  the  foreclosure  suit, 
and  neither  of  them  interposes  that  defense,  the  decree  is  con- 
clusive evidence  that  the  debt  is  unpaid,  unless  the  heirs  can 
successfully  impeach  it  on  the  ground  of  fraud  and  collusion 
between  the  administrator  and  the  mortgagee  or  his  assignee, 
who  also  became  the  purchaser  at  the  sale  under  the  decree. 
Sihln/r.Alba,  191. 

7.  ConcluHivenesi*    of   judgment;    defects    available  on   habeas  corpus. 

When  a  judgment  rendered  by  a  justice  of  the  peace  in  a 
criminal  case  is  regular  on  its  face,  and  he  had  jurisdiction 
both  of  the  offense  and  of  the  defendant's  person,  its  validity 
can  not  be  assailed  on  application  for  a  discharge  under  habeas 
corpus,  by  parol  evidence  of  the  fact  that  it  was  rendered  by 
the  justice  outside  of  his  own  precinct,  and  entered  on  his 
docket  on  his  subsequent  return  home.    Ex  parte  Davis,  9. 

8.  Confession  of  judgment  for  fine  and  costs, — On  a  confession  of  jud^- 
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ment  by  a  surety  for  the  defendant  in  a  criminal  case  ^Code, 
§  3832),  he  is  bound  only  for  the  fine  and  costs ;  and  if  it  shows  on 
its  face  that  the  defendant's  contract  also  binds  him  to  perform 
service  for  advances  made  to  him  during  the  term,  it  is  void 
entirely,  lb  9. 
9.  Snlti  under  decrfe  of  for  eel  Of  nre;  pergonal  decree  for  balance  of  debt. 
Under  a  decree  for  the  foreclosure  of  a  mortgage,  if  the  pro- 
ceeds of  sale  of  the  mortgaged  property  do  not  satisfy  the 
decree  in  full,  the  mortgagee  is  entitled  to  a  personal  decree 
for  the  unpaid  balance  (Code,  §  3605) ;  but,  if  the  decree  is  sat- 
isfied in  full,  he  can  not  have  a  personal  decree  for  a  balance 
reported  in  his  favor  by  the  register  under  the  statement  of  an 
account  between  the  parties  relative  to  matters  outside  of  the 
mortgage.     Perdue  v   Brooks  Hrox.^Qll . 

10.  Decree  for  divestiture  of  title. — Under  a  bill  which  seeks  to  divest 

the  legal  title  to  lanii  out  of  the  defendants  and  vest  it  in  the 
complainant,  the  court  may  directly  so  order,  adjudge  and  de- 
cree, without  requiring  the  execution  of  a  deed  by  the  defend- 
ant, the  register,  or  a  special  commissioner.  (  ^rewiti  r.  Ashford^ 
90  Ala.  264,  overruled,  except  as  to  proceedings  instituted  on 
its  authority.)    Jones  v.  Woodstock  Iron  Oo  ,  551. 

11.  Conclusiveness  of  order  of  sale, — If  the  administrator's  petition, 

though  demurrable,  contains  the  necessary  jurisdictional  aver- 
ments, its  defects  are  not  available  on  collateral  attack  of  the 
sale,  the  order  of  sale  being  conclusive.    lb.  551. 

12.  ConrJuaiveness  of  confirmed  safe. — When  a  sale  of  lands  has  been 

made  under  a  proper  decree,  reported  to  the  court  and  con- 
firmed, the  purchase-money  reported  paid,  and  a  conveyance 
ordered  and  made  to  the  purchaser,  its  validity  can  not  be  as- 
sailed by  the  heirs  on  the  ground  that  the  purchase-money  was 
not  in  fact  paid,  or  that  the  sale  was  not  made  as  directed. 
Ih.  551. 

13.  Amendment  of  decrre  nvnc  pro  tunc.—Jf  the  order  of  sale  refers  to 

the  petition  as  asking  a  sale  for  equitable  division  among  the 
heirs,  and  to  the  depositions  in  support  of  it  as  proving  that  a 
sale  is  necessary  for  the  payment  of  debts,  this  is  a  mere  cleri- 
cal misprision,  which  is  amendable  by  the  record;  and  the 
amendment  may  be  made  at  a  subsequent  term,  nunc  pro  tunc^ 
without  notice  to  the  heirs.    lb.  551. 

JURISDICTION. 

1.  Jurisdiction  of  ju^^tice  outside  of  precinct ^  or  b/>at. — Except  when 

sitting  as  a  committing  magistrate  on  a  preliminary  investiga- 
tion of  a  criminal  charge,  and  other  cases  specially  authorized 
by  statute,  a  justice  of  the  peace  has  no  jurisdiction  to  hear 
and  determine  a  criminal  case  outside  of  his  own  beat  or  pre- 
cinct (Code,  ^  4233, 4274, 4279-^5),  though  he  may  "issue  process 
to  any  precinct  in  his  county,  returnable  to  his  own  court  in  his 
own  precinct,  and  may,  perhaps,  while  outside  of  his  precinct, 
issue  process  anywhere  within  the  county,  returnable  to  his 
own  court  in  his  own  precinct."  (Limiting  Boynton  v.  State, 
77  Ala.  29.)     h:x  parte  Davis,  9. 

2.  Authority  of  judge  of  C'd^i  Court  of  Montqomt-ry  to  grant  injunction. 
■  The  judge  of  the  City  Court  of  Montgomery  has  authority, 

equally  with  a  circuit  judge  or  chancellor,  to  grant  an  injunc- 
tion in  a  case  pending  in  Colbert  county.    Ex  parte  Snyre,  288. 

3.  Juriisdiction  of  Federal  courts^  ns  affected  by  amount  in  controversy, 

and  residence  of  parties. ^When  a   bill  is  filed  in  the  Circuit 
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Court  of  the  United  States,  to  compel  a  settlement  and  distri- 
bution of  a  decedent's  estate,  the  value  of  the  estate  is  the 
amount  in  controversy,  and  a  decree  may  be  rendered  in  favor 
of  each  distributee  for  his  share,  though  less  than  $500 ;  and  if 
some  of  the  complainants  are  non-residents,  it  is  immaterial  that 
other  distributees  are  not.     Thornton  v.  Tison,  589. 

JUSTICE  OF  THE  PEACE. 

1.  Sufficiency  of  statement,  or  complaint. — In  a  case  commenced  in  a 

justice's  court,  a  statement  or  complaint,  claiming  "$100  for  a 
mule  that  plaintiff  sold  to  defendant,"  shows  a  substantial 
cause  of  action,  and  is  sufficiently  definite  and  certain.  Smith 
V.  Dick,  311.  ' 

2.  Jurisdiction  of  justice  outside  of  precinct,  or  beat. — Eiccept  when 

sitting  as  a  committing  magistrate  on  a  preliminary  investiga- 
tion of  a  criminal  charge,  and  other  cases  specially  authorized 
by  statute,  a  justice  of  the  peace  has  no  jurisdiction  to  hear 
and  determine  a  criminal  case  outside  of  his  own  beat  or  pre- 
cinct (Code,  ^§  4233, 4274,  4279-85),  though  he  may  "issue  process 
to  any  precinct  in  his  county,  returnable  to  his  own  court  in  his 
own  precinct,  and  may,  perhaps,  while  outside  of  his  precinct, 
issue  process  anywhere  within  the  county,  returnable  to  his  owr 
court  in  his  own  precinct.''  (Limiting  Boynton  i>.  State,  77  Ala. 
29.)     Ex  parte  Davis,  9. 

LANDLORD  AND  TENANT. 

1.  Landlord* s  lien  on  tenant's  goods,  for  rent  of  storehouse;  garnishment 

against  assignee  — When  a  tenant  has  made  an  ass  gnment  for 
the  benefit  of  his  creditors,  the  landlord  may  sue  out  an  attach- 
ment to  enforce  his  statutory  lien  on  the  goods  and  effects  for 
the  rent  of  the  house  in  which  the  tenant  lived,  or  carried  on 
his  business  (Code,  H  3069-70),  and  may  summon  the  assignee 
by  process  of  garnishment ;  and  he  is  entitled  to  a  judgment  of 
condemnation  for  i^oods  and  effects  remaining  unsold  in  the 
hands  of  the  garnishee,  and  also  a  money  judgment  for  the 
proceeds  of  goods  sold  by  him ;  but  not  for  the  proceeds  of  sale 
ot  property  to  which,  though  used  by  the  tenant  in  and  about 
his  business,  the  landlord's  lien  never  extended,  nor  for  money 
collected  for  goods  sold  by  the  tenant,  in  the  regular  course  of 
trade,  prior  to  the  assignment.  McKleroy  v.  Cantey<k  Randolph, 
295. 

2.  Same. — A  landlord's  statutory  lien  for  rent,.on  the  goods,  furni- 

ture and  effects  of  his  tenant  in  the  rented  storehouse  (Code, 
§§  3069^70),  is  not  displaced  or  affected  by  a  sale  of  the  goods 
by  the  tenant  to  a  creditor  who  had  knowledge  or  notice  of  the 
landlord's  lien,  or  the  fact  that  the  goods  were  in  a  rented 
house ;  and  if  the  purchasing  creditor liad  such  knowledge  or 
notice,  the  ignorance  of  his  agent  or  attorney  who  effected  the 
purchase  can  not  avail  him.  Aderhold  v,  Slumenthal  dc  Beck- 
ert,  66. 

3.  Same ;  conclusiveness  of  judgment ;  defenses  available  to  purchaser. 

The  landlord  having  obtained  a  judgment  in  his  attachment 
suit  against  his  tenant,  and  being  sued  in  trover  by  the  pur- 
chasing creditor,  the  judgment  is  conclusive  of  his  right  to 
maintain  the  action,  and  can  not  be  assailed  by  the  purchaser 
on  the  ground  that,  before  suing  out  the  attachment,  he  had 
transferred  the  notes  for  rent  to  a  third  person  as  collateral 
security,  and  was  not  the  owner  of  them ;  but  the  purch^^er 
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may  assail  the  judgment  on  the  ground  of  fraud,  or  because  it 
was  not  founded  on  a  debt  for  rent,  or  because  the  debt  was  in 
fact  paid.    26.66. 

LIMITATIONS,  STATUTE  OF. 

1.  Estoppel  agaiuBt  pUading  statute  of  limitations, — A  brother  being 

indebted  to  his  imbecile  sister  by  promissory  note  under  sesu, 
and,  on  her  request  to  renew  the  contract  before  it  was  barred, 
replying  that  '*it  would  never  run  out  of  date ;"  held,  that  this 
would  not  estop  his  widow  and  children  from  pleading  the  stat- 
ute of  limitations  in  defense,  of  a  suit  to  enforce  payment  of 
the  debt,  although  the  sister  forbore  to  sue  in  reliance  on  it : 
because,  as  a  promise  not  to  plead  the  statute,  it  is  itself  barred 
by  the  statute,  and,  as  an  assertion,  it  is  a  mistake  of  law. 
Cameron  v.  Cameron^  344. 

2.  Partial  payments  avoiding  bar  of  statute  of  limitations. — A  partial 

payment  on  a  debt,  made  before  the  statutory  bar  is  complete, 
prevents  the  statute  from  running  (Code,  §  2628),  without  re- 
gard to  the  amount  paid ;  but  the  trifling  sums  of  25  cents,  50 
cents,  <&c.,  advanced  by  a  brother  to  his  imbecile  sister  at  in- 
tervals of  several  months,  will  not  be  regarded  as  partial  pay- 
ments on  his  note  for  $600,  unless  proved  to  have  been  made 
and  received  as  partial  payments.    lb.  344. 

3.  Private  use  of  public  street,  as  affected  by  statute  of  limitations,  lapse 

of  time,  equitable  estoppel,  or  prescription. — ^Acity  or  town  has  no 
alienable  interest  in  the  public  streets  thereof,  but  holds  them 
in  trust  for  its  citizens  and  the  public  generally ;  and  neither 
its  acquiescence  in  an  obstruction  or  private  use  of  a  street  by 
a  citizen,  or  laches  in  resorting  to  legal  remedies  to  remove  it, 
nor  the  statute  of  limitations,  nor  the  doctrine  of  equitable 
estoppel,  nor  prescription,  can  defeat  the  right  of  the  city  to 
maintain  a  suit  in  equity  to  remove  the  obstruction.  Webb  v. 
Demopolis,  116. 

MANDAMUS. 

1.  When  writ  lie». — An  appeal  is  given  by  statute  from  an  order  dis- 

solving an  injunction  in  vacation  (Code,  §  3613),  but  the  statute 
does  not  include  an  order  discharging  an  injunction  ;  and  there 
being  no  other  adequate  remedy,  a  mandamus  will  be  awarded 
by  this  court  to  vacate  such  order.    Ex  parte  Sayre,  289. 

2.  Same. — This  court  will  grant  a  mandamus  requiring  the  Chan- 

cery Court  to  allow  an  administrator  de  bonis  non  to  intervene 
as  a  party  to  a  pending  suit,  for  the  purpose  of  prosecuting  a 
claim  which  the  previous  administrator  had  filed  under  an 
order  of  the  court,  but  died  before  its  final  determination. 
Reynolds  v.  Crook,  570. 

MINERAL  LANDS. 
1.  Mineral  rights  severed  from  ownership  of  soil. — A  grant  or  reserva- 
tion of  the  minerals  in  a  tract  of  land,  severed  from  the  owner- 
ship of  the  surface,  carries  with  it  the  right  to  penetrate  through 
the  surface  to  the  minerals,  for  the  purpose  of  mining  and  re- 
moving them,  by  the  adoption  and  use  of  such  machinery,  meth- 
ods, appliances  and  instrumentalities  as  are  reasonably  neces- 
sary and  ordinarily  used  in  such  business;  and,  it  may  be,  for 
the  deposit  or  storage  of  the  minerals  in  their  nrst  marketable 
state,  until  they  can  be  transported  with  reasonable  diligence. 
But  these  incidental  rights  must  be  exercised  with  due  regard 
to  the  rights  of  the  owner  of  the  soil,  without  injury  to  his  right 
45 
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of  support  for  the  surface,  $.nd  without  any  permanent  damage 
thereto,  not  necessary  to  the  proper  and  beneficial  enjoyment 
of  the  right  to  mine ;  they  cease  when  the  minerals  on  the  land 
are  exhausted,  and  do  not  justify,  the  use  of  the  surface  for  the 
deposit,  loading  and  transporting  of  minerals  taken  from  other 
adjacent  lands.    Hooper  v.  Dora  Coal  Mining  Co,,  235. 

MORTGAGES. 

1.  Tender  of  mortgage  debt  after  default,  but  before  possession  taken,  and 

payment  of  monfy  into  court. — A  tender  of  full  payment  of  the 
mortgage  debt  after  default,  but  before  the  mortgagee  has  taken 
or  demanded  possession  of  the  property  for  the  purpose  of  fore- 
closure, if  kept  good,  and  the .  money  brought  into  court,  dis- 
charges the  lien  of  the  mortgage,  and  extinguishes  the  title  of 
the  mortgagee ;  and  on  proof  of  these  facts,  the  mortgagor  may 
recover  the  property  from  a  purchaser  at  a  subsequent  sale 
under  the  mortgage.    Maxwell  v.  Moore,  166, 

2.  Unrecorded  mortgage;  validity  as  against  subsequerU  mortgagees,  pur- 

chasers, and  judgment' creditors. — Under  statutory  provisions 
(Code,  §^  1810-11),  a  mortgage  of  real  estate,  given  to  secure  an 
antecedent  debt,  is  inoperative  and  void  as  against  subsequent 
purchasers  for  value,  mortgagees,  and  judgment-creditors,  with- 
out notice,  unless  recorded  before  the  accrual  of  their  respect- 
ive rights ;  and  the  fact  that  it  is  filed  for  record  at  the  same 
time  with  a  subsequent  mortgage,  does  not  give  it  any  prefer- 
ence over  the  latter.    SteinerBros.  v.Clisby,91. 

3.  Same;  proof  of  notice. — When  the  holder  of  a  prior  unrecorded 

mortgage  seeks  to  foreclose  and  enforce  his  lien  against  subse- 
quent mortgagees,  the  onu^  is  on  him  to  prove  that  they  had 
notice  of  it,  actual  or  constructive,  before  their  rights  accrued ; 
and  if  the  second  mortgage  was  given  to  secure  three  separate 
and  independent  debts,  due  to  three  different  persons,  the  fact 
that  one  of  them  had  knowledge  of  the  prior  mortgage  does  not 
charge  the  others  with  constructive  notice  of  it.    lb.  91. 

4.  Proof  of  title  under  mortgage. — ^When  the  defendant  in  ejectment 

claims  under  a  conveyance  from  a  mortgagee  of  the  plaintiff, 
but  fails  to  produce  his  deed,  or  otherwise  connect  himself  with 
the  mortgagee's  title,  he  can  not  complain  of  the  exclusion  of 
the  mortgage  as  evidence.    Dunton  v.  Keel,  159. 

5.  Payment  of  mortgage  debt;  conclusiveness  of  decree  of  foreclosure. 

Payment  of  the  mortgage  debt  is  a  complete  defense  to  a  suit 
for  foreclosure ;  but,  if  the  heirs  and  administrator  are  made 
parties  to  the  foreclosure  suit,  and  neither  of  them  interposes 
that  defense,  the  decree  is  conclusive  evidence  that  the  debt  is 
unpaid,  unless  the  heirs  can  successfully  impeach  it  on  the 
ground  of  fraud  and  collusion  between  the  administrator  and 
the  mortgagee  or  his  assignee,  who  also  became  the  purchaser 
at  the  sale  under  the  decree.    Sibley  v.  Albi,  191. 

6.  Sale  under  power  in  mortgage;  purchase  by  mortgagee,^ K  sale  of 

lands  under  a  power  in  a  mortgage,  in  substantial  compliance 
with  its  terms,  cuts  oflF  the  equity  of  redemption  as  eflFectually 
as  a  decree  of  foreclosure,  leaving  nothing  in  the  mortgagor 
but  the  statutory  right  of  redemption,  and  the  right  to  disaJirm 
the  sale  if  the  mortgagee  himself  became  the  purchaser  at  the 
sale  without  express  authority  given  by  the  mortgage ;  but,  if 
the  mortgagor  elects  to  disaffirm  the  sale  on  that  account,  his 
election  must  be  accompanied  with  an  oflfer  to  redeem  by  paying 
the  amount  due.  Mortgage  Companies  v.  Turner,  272. 
7*  Bents  accruing  after  sale  under  power  in  mortgaye;  when  purchaser 
is  entitled  to  receiver, — The  purchaser  at  a  sale  under  a  power  in 
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a  mortgage  is  entitled  to  the  rents  subsequently  accruing, 
even  though  he  be  the  mortgagee,  and  was  not  authorized  to 
purchase;  and  if  the  mortgagor  and  his  tenants  refuse  to 
attorn  to  him,  are  insolvent,  and  are  disposing  of  the  crops, 
he  is  entitled  to  a  receiver.    lb.  272. 

8.  Rents  of  mortgaged  lands  after  foreclosure;  attachment  against  crovs. 
When  lands  subject  to  a  lease  are  conveyed  by  mortgage,  tne 
mortgagee  succeeds  to  all  the  rights  of  the  mortgagor  as  lessor, 
and  the  lessee  becomes  his  tenant  without  attornment  (Code, 
^  1823) ;  but,  when  the  lease  is  made  by  the  mortgagor  after  the 
execution  of  the  mortgage,  it  is  subordinate  to  the  mortgage, 
and  the  mortgagee  may  recover  the  possession  and  the  rents 
after  the  law-day ;  yet,  if  the  lessee  refuses  to  attorn  to  him 
after  foreclosure  under  the  power,  denying  his  right  to  the 

i  rents,  the  mortgagee  can  not  enforce  his  lien  on  the  crops  by 

j  attachment  (Code,  §§  3056-59-61),  being  neither  the  landlord 

nor  his  assignee.    lb.  272. 

9.  Mortgagee's  rights  after  purchase  at  sale  under  power,  to  injunction 
j  and  receiver  in  aid  of  ejectment;  appointment  of  receiver  without 
I  notice, — A  mortgagee  of  lands,  having  become  the  purchaser  at 
i  a  sale  under  the  power,  but  without  express  authority  conferred 
'                    by  the  mortgage,  and  having  brought  ejectment  to  recover  the 

possession  of  the  land,  may  come  mto  equity  for  an  injunction 
to  prevent  the  mortgagor  and  a  person  holding  under  him  by 
fraudulent  conveyance  from  disposing  of  the  crops,  and  for  a 
receiver  to  take  possession,  gather  and  hold  the  crops,  on  aver- 
ment that  the  land  is  not  worth  the  amount  of  the  mortgage 
I  debt,  that  the  defendants  are  insolvent,  and  that  they  have 

I  removed  and  disposed  of  part  of  the  crops ;  and  a  receiver  may 

I  be  appointed  without  notice,  complainant  being  required  to 

execute  a  propefr  bond.    Hendrix  v.Amer,  F.  L,  Mortgage  Co.,  313. 
I  10.  Action  for  surplus  proct'eds  of  sale  of  mortgaged  property  under  power, 

'  When  land  is  sold  under  a  power  contained  in  a  mortgage,  and 
brings  more  than  the  amount  of  the  mortgage  debt,  with  in- 
terest and  lawful  charges,  the  mortgagor  or  his  assignee  may 
recover  the  proceeds  by  action  for  money  had  and  received. 
Tompkins  v.  Drennen,  463. 

11.  Stipulation  in  mortgage  for  payment  of  attorney's  fees ,  or  costs  of  col- 

lecting.— When  a  mortgage  contains  a  power  of  sale,  and  directs 
the  proceeds  to  be  devoted,  first,  "to  the  expense  of  advertising 
and  selling,  and  all  attorney's  or  solicitor's  fees,"  while  the 
secured  note  contains  a  provision  that  the  mortgagor  "shall  pay 
all  costs  for  collecting  the  above,  not  less  than  ten  per  cent.,  on 
failure  to  pay  at  maturity  ;"  a  sale  being  made  under  the  power, 
the  mortgagee  can  retain  only  a  reasonable  fee  for  attorney's 
services  rendered  in  connection  with  the  sale.    lb.  468. 

12.  Waiver  of  mortgage  lien  construed. — A  letter  addressed  by  a  mer- 

chant who  held  a  mortgage  on  two  or  more  tracts  of  land,  on 
one  of  which  it  w^as  a  first  lien,  to  a  firm  of  commission-mer- 
chants who  held  another  mortgage  on  the  lands,  in  these  words : 
"If  you  will  advance  to  G.  &  Co.  [mortgagors]  an  additional 
amount  of  $2,500,  for  the  purpose  of  making  their  arrange- 
ments to  carry  on  their  mercantile  business  and  to  make  their 
crops,  so  as  to  make  their  indebtedness  to  you,  including  the 
above  $2,500,  in  all  $10,500,  I  will  and  do  hereby  waive  my 
mortgage  lien  on  the  land  and  personal  property  of  said  G. 
&  Co.,  to  the  extent  of  said  indebtedness  and  interest,  for  and 
on  your  account  only," — ^applies  not  only    to   the    $2,5(X)   ad- 
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ditional  advance,  but  to  the  entire  indebtedness  ($10,500)  and 
interest.    Boiling  v.  Ramarit  518. 

13.  Sale  under  decree  of  foreclosure;  personal  decree  for  balance  of  debt. 

Under  a  decree  for  the  foreclosure  of  a  mortgage,  if  the  pro- 
ceeds of  sale  of  the  mortgaged  property  do  not  satisfy  the 
decree  in  full,  the  mortgagee  is  entitled  to  a  personal  decree 
for  the  unpaid  balance  (Code,  ^  3605) ;  but,  if  the  decree  is 
satisfied  in  full,  he  can  not  have  a  personal  decree  for  a 
balance  reported  in  his  favor  by  the  register  under  the  state- 
ment of  an  account  between  the  parties  as  to  matters  outside 
of  the  mortgage.    Perdue  v.  Brooks  Bros.,  611. 

14.  Power  of  sale  in  deed  of  trust;  request  of  heneficiarieSj  or  either  of 

them, — When  a  deed  of  trust  is  executed  for  the  protection  and 
indemnity  of  two  sureties,  and  authorizes  the  trustee  to  sell  and 
"pay  whatever  may  be  necessary  to  indemnify  them  or  either 
of  them,"  he  may  sell  at  the  request  of  one,  who  alone  has 
been  damnified.    Jones  v.  Hagler^  529. 

15.  Possession  of  trustee  making  sale  under  power. — When  a  deed  of 

trust  authorizes  the  trustee  to  take  possession  and  sell  on  de- 
fault, but  does  not  require  that  he  shall  enter  before  making  a 
sale,  he  may  sell  without  taking  possession,  and  it  is  not 
necessary  that  his  deed  to  the  purchaser  shall  show  that  he  was 
in  possession.    lb.  529. 

16.  Recitals  of  deed  as  to  date  of  sale. — It  is  not  necessary  that  the 

trustee's  deed  to  the  purchaser  at  his  sale  should  specify  the 
day  on  which  it  was  made,  but  it  may  stat«  that  the  sale 
was  made  **on  or  about"  a  named  day.    lb.  529. 

17.  Description  or  identification  of  trustee  as  grantor  in  deed. — ^It  is  not 

necessary  that  the  name  of  the  trustee  shall  be  stated  in  the 
deed  as  the  grantor,  when  its  recitals  and  his  signature  to  it 
clearly  identify  him  as  the  grantor.    76.  529. 

18.  Sale  under  powir  for  cash,  or  on  credit. — When  the  deed  authorizes 

the  trustee  to  sell  for  cash,  and  he  sells  on  time,  with  the 
acquiescence  of  the  beneficiary,  who  receives  the  benefit  of  the 
bid,  a  third  person  can  not  assail  the  purchaser's  title  because 
the  sale  was  not  made  for  cash.    lb.  529. 

19.  Delay  in  execution  of  deed  to  purchaser. — When  the  purchaser  sues 

to  recover  the  possession  of  the  land,  and  the  trustee's  deed  to 
him  shows  that  it  was  executed  twelve  years  aft«r  the  sale, 
it  is  not  incumbent  on  him  to  explain  the  delay  in  its  exe- 
cution, as  against  the  defendant  wtio  was  not  a  party  to  the 
sale,  and  wno  does  not  show  any  right  to  impeach  it  for 
fraud.    lb.  529. 

20.  Conveyance  to  third  person  as  purchaser,  at  instance  of  bidder  at  sale. 

A  stranger  to  the  sale  can  not  assail  its  validity  because  the 
trustee  executed  a  deed,  not  to  the  nominal  bidder  and  pur- 
chaser, but  to  a  third  person  at  his  instance.    76.  529. 

21.  Mortgage  as  part  of  general  assignment. — A  mortgage  executed  by 

an  insolvent  partnership  to  one  of  its  members,  to  secure  a  debt 
for  money  loaned,  which  was  in  his  hands  as  receiver  in 
a  chancery  cause,  with  instructions  to  lend  it  out  on  mortgage 
of  real  estate,  and  which  he  allowed  the  firm  to  use  without 
security,  under  the  agreement  or  understanding,  express  or 
impliea,  that  they  would  secure  it  by  mortgage,  will  be  de- 
clared and  treated  as  part  of  a  general  assignment  executed  by 
the  firm  on  the  same  day.    Ellison  v.  Moses,  91. 
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1.  Title  to  land  on  margin  of  navigable  river,  between  high-water  and 

low-water  warA;,— How  far  the  title  of  a  proprietor  of  land  on  the 
margin  of  a  navigable  river  extends— whether  to  high-water 
mark,  low-water  mark,  or  the  middle  of  the  stream — is  not  a 
Federal  question,  though  he  may  claim  under  a  grant  from  the 
United  States,  but  is  to  be  determined  by  the  laws  of  the  State 
in  which  the  land  is  situated,  as  declared  by  its  statutes  and 
judicial  decisions ;  and  the  established  law  in  Alabama  is,  that 
it  extends  to  low-water  mark,  ending  only  where  the  right  to 
the  use  of  the  water  as  a  navigable  stream  begins.  Webb  v. 
DemopoUs,  116. 

2.  Right  of  city  to  erect  whar'jes  at  river  landing, — A  city,  pr  incorpo- 

rated town,  situated  on  a  navigable  river,  can  not,  it  seems j  en- 
fage  in  the  business  of  wharhng,  erecting  wharves,  providing 
eepers  thereof,  and  charging  the  public  lor  their  use  in  going 
or  carrying  property  to  and  from  the  river,  unless  that  power  is 
conferred  by  special  legislative  act ;  but,  when  one  of  its  streets, 
as  laid  off  and  dedicated  to  the  public  by  the  original  proprie- 
tors of  the  land,  extends  along  the  margin  of  the  river  through 
its  limts,  the  city  necessarily  has  the  impled  right  to  construct 
suitable  and  convenient  approaches  to  the  water-line,  and  to 
make  structures  or  excavations  even  beyond  the  water-line, 
such  as  are  reasonably  necessary  and  proper  to  enable  the  pub- 
lic to  avail  themselves  of  the  rights  of  commerce  and  transpor- 
tation afforded  by  the  river,  but  having  regard  to  the  superior 
rights  of  navigation.    lb.  116. 

NEGLIGENCE. 

1.  Injuries  to  employe  by  negligence  in  management  of  hand-car,  or 

iever-car, — A  lever-car,  or  car  propelled  by  hand,  such  as  is  in 
general  use  on  railroads  by  the  workmen  engaged  in  repairing 
and  keeping  up  the  track,  is  within  the  spirit  and  terms  of  the 
statute  (Code,  §  2590,  subd.  5)  which  gives  an  action  against  the 
employer  for  injuries  suffered  by  an  employe  by  reason  of  the 
negligence  of  any  person  in  the  service  who  has  charge  of  "any 
signal,  points,  locomotive,  engine,  switch,  car  or  train  upon  a 
railway.*'    K,  M.  <k  B.  Railroad  Co.  v.  Crocker,  412. 

2.  Evidence  as  to  speed  of  moving  car;  what  witness  may  «Mte.— Where 

the  injuries  complained  of  are  alleged  to  have  been  caused  by 
the  negligence  of  the  foreman  of  a  car  on  which  plaintiff  was 
working,  by  suddenly  checking  it  while  moving  at  a  rapid  rate 
of  speed,  whereby  plaintiff  was  thrown  off,  run  over  and  in- 
jured ;  the  rate  of  speed  of  the  car  being  relevant  and  material 
to  the  issue,  and  plaintiff  having  testified  that  it  was  moving  at 
the  rate  of  eight  or  ten  miles  an  hour,  he  may  be  asked, "About 
how  fast,  compared  to  a  man  running  ?"  and  may  answer,  "It 
was  running  faster  than  a  man  could  run.''    lb,  412. 

3.  Relevancy  of  evidence  as  to  cause  of  stoppage  of  car, — Plaintiff's 

injuries  having  been  caused  by  the  sudden  stoppage  of  the 
hand-car  on  which  he  was  an  employe,  the  foreman  applying 
the  brake  without  notice,  and  there  being  no  evidence  that  an 
extra  train  was  heard  or  seen  approaching,  the  defendant  com- 
pany can  not  be  allowed  to  prove  that,  by  a  rule  of  the  company, 
it  was  made  the  duty  of  the  person  in  charge  of  the  hand-car 
at  once  to  stop  and  remove  it  from  the  track  when  a  train  was 
seen  or  heard  approaching.    lb,  412. 

4.  Contributory  negligence  as  defense,  and  how  pleaded.— -In  an  action 

to  recover  damages  for  personal  injuries,  contributory  negligence 
on  the  part  of  the  plaintiff  himself  is  defensive  matter  in  the 
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nature  of  confeesion  and  avoidance,  must  be  specially  pleaded 
(Code,  f  2675),  and  is  not  available  under  the  general  issue. 
(Overruling  Government  Street  Railway  Co,  v,  Hanlon,  53  Ala.  70, 
and  declaring  North  Birmingham  Hreet  Railway  Co,  ik  Calderwood, 
89  Aia.  254,  explained  and  qualified  by  later  cases.)    lb.  412. 

5.  Recklessness,  or  willful    or    intentional    wrong,   ns  avoiding    con- 

tributory negligence.. — Under  a  complaint  which  alleges  that 
plaintiff's  injuries  were  inflicted  wantonly,  willfully  and 
intentionally,  a  recovery  can  not  be  had  on  proof  of  simple 
negligence  merely,  nor  is  contributory  negligence  a  defense 
to  the  action  ;  but  a  count  which  charges  that  the  injury  was 
caused  "negligently,  carelessly,  and  recklessly,"  is  not  the 
equivalent  of  a  charge  that  it  was  done  wantonly,  willfully 
or  intentionallv.    lb.  412. 

6.  Negligence  in  sudden  application  of  brake  to  hand-car. — If  the  fore- 

man of  a  hand-car  on  a  railroad  track,  knowng  that  the  men 
who  work  the  handles  of  the  lever  sometimes  let  go  the  handle 
after  pushing  it  down,  on  a  dow^n  grade,  having  nothing  else  to 
hold  on  to,  suddenly  applies  the  brakes  and  stops  the  car,  with- 
out notice  to  them,  and  without  looking  to  see  that  none  of 
them  are  in  such  dangerous  position,  "the  inference  of  negli- 
gence is  clear  and  certain,''  and  the  court  may  instruct  the  jury 
that  this  is  negligence.    lb.  412. 

7.  Same;  custom  as  to  notice.— The  foreman  of  a  handrcar  on  a  rail- 

road track,  stopping  it  suddenly  by  an  application  of  the  brake 
while  moving  rapidly  on  a  down  ^rade,  at  a  place  where  it  was 
not  usual  to  scop,  and  without  giving  notice  to  the  men  working 
the  lever,  may  be  guilty  of  negligence,  if  the  jury  so  find,  with- 
out proof  of  any  custom  requiring  him  to  give  notice.    lb.  412. 

8.  Variance  in  description  of  injurifn  complained  of, — Where  the  com- 

plaint alleges  that  the  plaintiff's  intestate  was  killed  in  the  dis- 
charge of  his  duties  as  brakeman,  "while  ascending  the  side  of 
the  car,'!  by  coming  in  contact  with  a  water-tank  which  had 
been  placed  too  near  the  railroad  track,  and  the  evidence  shows 
that,  w^hen  struck  by  the  tank,  he  was  standing  on  the  platform 
between  two  cars,  with  his  back  towards  the  tank,  the  variance 
is  fatal.    Hood  v.  Pioneer  M.  &  M.  Co.,  461. 

9.  Proof  of  negligence  and  consequent  injury. —In  an  action  to  recover 

damages  for  personal  injuries,  it  is  not  enoush  for  the  plaintiff 
to  show  negligence  on  the  part  of  the  defendant  and  injury  to 
himself,  but  he  must  adduce  some  evidence  tending  to  show 
that  the  injury  resulted  from  the  negligence,  and  the  instinct 
of  self-preservation  on  his  part  can  not  supply  the  place  of  this ; 
yet,  where  there  is  any  evidence  from  ^vnich  the  jury  might 
legally  infer  a  casual  connection  between  the  negligence  and 
the  injury,  the  question  should  be  submitted  to  them.  Bromley 
V.  B.  Mineral  Railrond  Co.,397. 
10.  Same;  injuries  to  brakeman  on  top  of  car. — Plaintiff's  intestate,  a 
brakeman  on  a  freight  train  which  had  separated  into  two  parts, 
and  whose  duty  it  was  at  once  to  apply  the  brakes,  was  last  seen 
alive  while  standing  near  the  brake  on  top  of  a  rear  car,  and  a 
few  moments  afterwards,  the  car  having  run  over  him,  his  body 
was  found  lying  between  the  rails.  No  one  saw^  him  fall,  and 
there  was  no  evidence  as  to  the  circumstances  immediately  at- 
tending his  death ;  but  it  was  shown  that  there  was  a  foot-board 
across  the  top  of  the  car  for  him  to  walk  on,  and  a  hole  three 
or  four  feet  wide  in  the  car  which  extended  to  or  under  the 
foot-boM^,  and.existence  of  which  was  known  to  the  conductor. 
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Heldf  that  the  question  should  have  bean  submitted  to  the  jury 
whether  the  hole  in  the  roof  caused  the  injury.    lb.  397. 

11.  Proof  of  relationship  and  dependency  ^  as  affecting  measure  of  dam^ 

ages  — In  a  statutory  action  against  the  employer,  by  the  per- 
sonal representative  of  a  deceased  employe  (Code,  §  2690),  it  is 
not  error  to  exclude  proof  of  the  fact  that  the  deceased  left  a 
wife  and  minor  child  dependent  on  him,  unless  followed  by  an 
offer  to  prove  his  expenditures  on  their  account.  When  such 
additional  evidence  is  adduced,  the  measure  of  recovery  is  de- 
clared in  L.  <&  N.  Railroad  Co.  v,  Trammell,  93  Ala.  350,  and  Mc- 
Adory  v,  L.  <fc  N.  Railroad  Co.,  94  Ala.  272.    Ih.  397. 

12.  Sufficiency  of  complaint  in  averments  of  negligence. — In  an  action 

for  damages  against  railroad  company,  by  the  administrator  of 
a  person  who  was  run  over  and  killed  by  a  train  of  cars  within 
the  corporate  limits  of  a  city  or  town,  a  count  which  avers  that 
the  engineer  did  not  blow  the  whistle  or  ring  the  bell  at  short 
intervals  while  moving  through  the  city,  and  that  "owing  to 
such  failure  said  intestate  was  killed;''  and  a  count  which 
avers  that  the  accident  occurred  near  a  public  crossing,  that 
the  engineer  did  not  blow  the  whistle  or  ring  the  bell  at  least 
one-fourth  of  a  mile  before  reaching  said  crossing,  and  continue 
to  do  so  at  short  intervals  until  he  had  passed  the  crossing, 
"and  that  said  intestate  was  killed  on  account  of  such  omis- 
sion ;"  and  a  count  which  avers  that,  "at  the  time  of  the  killing 
of  said  intestate,  said  engine  was  being  run  negligently  in  this, 
it  was  a  dark  night,  the  engine  had  no  head-light,  and  was  being 
run  rapidly,  ana  on  account  of  said  negligence  said  intestate 
was  killed,"— each  is  suflScient  in  its  averments  of  negligence. 
But  a  count  which  shows  that  the  intestate  was  a  mere  tres- 
passer on  the  railroad  track  at  the  time  he  was  killed,  or  was 
otherwise  guilty  of  contributory  negligence,  must  allege  or 
show  more  than  simple  negligence  on  the  part  of  the  persons 
in  charge  of  the  train — must  show  wanton  or  reckless  negli- 
gence on  their  part,  or  intentional  injury.  Sav.  de  W.  Railroad 
Co.  V,  MeadorSf  138. 

13.  Correspondence  of  pleadings  and  proof. — Under  a  count  which  avers 

simple  negligence,  in  an  action  to  recover  damages  for  personal 
injuries,  a  recovery  may  be  had  on  proof  of  wanton  or  reckless 
negligence.    lb.  138. 

14.  Statutory  duties  of  engineer;  failure  to  perform  as  negligence. — The 

statutory  duty  imposed  on  the  engineer  of  a  railroad  train  mov- 
ing or  passing  through  a  city  or  town,  to  blow  the  whistle  or 
rine  the  bell  at  short  intervals  (Code,  §  1144),  is  co-extensive 
with  the  corporate  limits  of  the  city  or  town  ;  but  the  failure 
to  perform  this  duty  is  simple  negligence  merely,  and  is  not 
sufficient  to  overcome  the  defense  of  contributory  negligence 
on  the  part  of  plaintifif  or  his  intestate.    lb.  138. 

15.  Contributory  negligence y  and  how  overcome  as  defense. — A  person  who 

walks  on  a  railroad  track  at  night,  in  a  deep  cut  four  or  five 
hundred  yards  long,  within  the  corporate  limits  of  a  city  or 
town,  where  there  are  no  intersecting  streets  or  crossings,  is  a 
mere  trespasser,  and  being  run  over  and  killed  by  a  train  ap- 
proaching from  behind,  his  contributory  negligence  prevents  a 
recovery  of  damages  by  his  personal  representative,  unless  it 
is  shown  that  the  person  in  charge  of  the  train  discovered  him 
in  time  to  avoid  the  injury,  and  failed  to  exercise  due  caie  and 
diligence  to  avoid  it.  lb,  138. 
See,  also,  Railroads. 
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1.  New  trial;  revision  of  order  granting  or  refusing. — Under  the  statute 

p^iving  an  appeal  to  this  court  from  an  order  granting  or  refus- 
ing a  new  trial  (Sess.  Acts  1890-91,  p.  779),  two  rules  have  been 
declared,  to  which  the  court  adheres:  (1)  when  the  appeal  is 
from  an  order  refusing  to  grant  a  new  trial  on  account  of  the 
insufficiency  of  the  evidence,  or  because  the  verdict  is  contrary 
to  the  evidence,  this  court  will  not  disturb  the  decision,  unless, 
after  allowing  all  reasonable  presumptions  in  favor  of  its  cor- 
rectness, the  preponderance  of  the  evidence  against  the  verdict 
is  so  decided  as  to  convince  the  court  that  it  is  wrong  and  un- 
just ;  and  (2)  when  the  appeal  is  from  an  order  granting  a  new 
trial,  the  decision  will  not  be  reversed  unless  the  evidence 
plainly  and  palpably  supports  the  verdict.     White  v.  Blair^  147." 

2.  New  trial,  on  ground  of  accident ,  mistake ,  or  surprise. — When  a  party 

applies  for  a  new  trial  in  an  action  at  law,  on  the  ground  of  ac- 
cident or  mistake  operating  a  surprise,  such  as  the  failure  to 
summon  material  witnesses,  which  was  not  discovered  until  the 
cause  was  called  for  trial,  or  after  the  trial  was  begun,  he  must 
show  that  he  then  moved  for  a  continuance,  or  took  other  proper 
steps  to  postpone  the  trial  until  the  attendance  of  the  absent 
witnesses  could  be  procured.    Hoakirn*  v  Hight,  284. 

3.  Same.— A  new  trial  should  not  be  granted  on  account  of  the  ab- 

sence of  material  witnesses  who  were  never  summoned,  where 
it  appears  that  the  clerk  was  never  instructed  to  summon  them  ; 
ana  it  is  immaterial  whether  the  failure  to  so  instruct  the  clerk 
was  the  fault  of  the  party  himself,  his  attorney,  or  his  attor- 
ney's clerk.    lb.  284. 

4.  Rehearing  at  law  after  final  judgment;  amendment  of  pHition,  and 

substitution  of  lost  papers. — A  judgment  of  the  appellate  court, 
on  application  for  mandamus,  vacating  and  annulling  an  order 
granting  a  suptrgedens  and  rehearing  after  final  judgment,  or 
requiring  the  lower  court  to  vacate  and  annul  it,  because  it  was 
rendered  in  vacation,  leaves  the  petition  itself  still  pending  and 
unaffected ;  and  it  is  the  duty  of  the  lower  court  to  proceed 
with  it,  hearing  demurrers,  allowing  proper  amendments,  sub- 
stitution of  lost  papers,  &c.,  as  in  other  cases.  Seymour  v.  Far- 
quhar  <Sc  Son,  627. 

5.  Refusal  of  new  trial. — The  overruling  of  a  motion  for  a  new  trial 

in  a  criminal  case  is  not  revisable,  though  an  appeal  is  given  by 

statute  in  a  civil  case.    Reeves  r.  State,  31. 
NON-CLAIM.    See  Estates  of  Decedents,  8,  9. 
NONSUIT.    See  Bill  op  Exceptions,  5. 
NUISANCE. 

1.  Nuisance  defined. — While  it  is  difficult,  if  not  impracticable,  to 

formulate  a  rule  accurately  defining  the  acts  or  facts  which  will 
constitute  a  nuisance  under  any  and  all  circumstances,  it  may 
be  stated  as  a  general  proposition,  that  any  establishment 
erected  on  his  premises  by  the  owner,  though  for  the  purpose  of 
trade  or  business  lawful  in  itself,  which,  from  the  situation,  the 
inherent  qualities  of  the  business,  or  the  manner  in  which  it  is 
conducted,  directly  causes  substantial  injury  to  the  property  of 
another,  or  produces  material  annoyance  and  inconvenience  to 
the  occupants  of  adjacent  dwellings,  rendering  them  physically 
uncomfortable,  is  a  nuisance ;  and  this  principle  has  l)een  ap- 
plied to  smoke,  offensive  odors,  noises  and  vibrations,  caused  by 
the  operation  of  gas-works,  electric-light  works,  various  facto- 
ries and  other  industries  located  in  a  city.  English  v.  Progress 
Electric  Light  Co.,  269. 

2,  As  to  abatement  of  a  nuisance  by  injunction,  see  Chanceby,  7, 8, 
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OVERRULED  CASES. 

1.  Baynton  v.  State,  77  Ala.  29,  limited  by  Ex  parte  Davis,  9. 

2.  Government  St.  Railroad  Co.  v.  Hanlon,  63  Ala.  70,  overruled  by 

K.,M  dc  B.  Railroad  Co   v,  Crorker,  412. 

3.  Gunn  v.  Howell,  27  Ala.  663,  criticized  in  Kohn,  Leberman  d:  Co, 

V   Haaf,  ^Sl, 

4.  N,  B.  Street  Railway  Co,  v.  Cdlderwood,  89  Ala  254,  explained  and 

limited  in  K..  M.  dc  B.  Railroad  Co.  v.  Crocker,  412. 

5.  PrewiU  v.  Ashford,  90  Ala.  264,  overruled  by  Jones  r.  Woodstock  Iron 

Co.,  661. 
6    Rakes  v.  Pope,  7  Ala.  161,  limited  by  Manning  v.  Pippen,  537. 

OYSTERS.    See  Constitutional  Law,  1,  2.  3. 

PARTITION. 
1.  Claim  of  adverse  possession ;  issue  aZ  lav). — In  a  suit  for  the  parti- 
tion of  land  between  tenants  in  common,  if  the  defendant  claims 
adverse  possession  of  the  entire  tract,  this  does  not  oust  the 
jurisdiction  of  the  court,  but  requires  a  suspension  of  the  pro- 
ceedings until  the  disputed  ownership  can  be  settled  on  an  issue 
made  up  and  submitted  to  a  jury.    Sibley  v.  Alba,  191. 

PARTITION  FENCES. 

1.  Partition  fences;  repair  or  removal  by  either  party.— A  fence  erected 

on  the  line  between  twoco  terminous  proprietors,  or  recognized 
by  them  as  being  on  the  line,  though  not  so  in  fact,  is  a  parti- 
tion fence,  and  belongs  to  them  as  tenants  in  common  (Code, 
§  1370) ;  either  may  repair  it,  and  may  lawfully  enter  on  the 
land  of  the  other  for  that  purpose ;  but,  if  he  destroys  it,  or 
removes  it  on  his  own  land,  he  is  liable  in  trover  at  the  suit  of 
the  other  tenant,  and  also  in  trespass  if  he  entered  on  the  land 
of  the  other  in  making  the  removal.     Garrett  v.  Sewell,  456. 

2.  Same;  who  may  maintain  trover  or  treif pass. —If  the  plaintiff's  land 

was  rented  out  at  the  time  the  fence  was  removed  by  the  de- 
fendant, he  can  not  maintain  either  trover  or  trespass,  which 
lies  only  in  favor  of  one  who  has  either  the  actual  possesson  or 
the  immediate  right  of  possession  ;  but,  if  only  the  cleared  land 
was  rented  out,  while  the  fence  which  was  removed  extended 
through  the  wood-land  beyond,  he  has  a  right  of  action  for  the 
latter  part.    lb.  456. 

PARTNERSHIP. 

1.  Articles  of  partnership  construed. — Under  written  articles  of  part- 

nership signed  by  D.  C.  A.  and  A.  D.  A.  only,  and  containing 
these  stipulations  :(1)  that  the  capital  stock  of  the  firm  shall  be 
11^00;  (2)  that  each  of  said  partners  shall  pay  an  equal  part 
of  the  necessary  expenses  in  carrying  on  the  business ;  (3)  that 
said  partners  "agree  and  hereby  promise  to  pay  J  D.  A  one- 
third  of  the  net  profits  of  said  mercantile  business  for  the  use 
of  his  storehouse,  trade  and  influence,  and  for  the  loan  of  $500, 
and  more  if  he  thinks  it  advisable ;"  (4)  "that  the  remaining 
two-thirds  of  the  net  profits  shall  be  divided  between  the  said 
partners,  D.  C.  A.  ana  A.  D.  A.,  share  and  share  alike  •"  and 
(5)  "that  neither  partner  shall  draw  any  money  from  the  part- 
nership funds,  nor  contract  any  debt  against  the  firm,  without 
the  consent  of  the  other  partner;"— J.  I).  A.  does  not  appear  to 
be  a  partner.    Levy  <Sc  Co.  v.  Alexander,  101. 

2.  Liability  ax  partner  to  creditors. — A  person  may  be  liable  as  a  part- 

ner to  creditors  of  the  partnership,  although  he  was  not  a  part- 
ner in  fact ;  but,  to  render  him  so  liable,  it  must  be  shown  that 
he  was  held  out  to  the  public  as  a  partner  with  his  knowledge 
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and  consent,  and  that  the  creditor  contracted  with  the  partner- 
ship on  the  faith  and  belief  that  he  was  a  partner.    lb,  101. 

3.  Declarations  of  partner f  as  hearsay. — A  partner  can   not  testify  to 

a  loan  of  money,  or  other  partnership  transaction,  when  he 
knows  nothing  about  the  mactter  except  as  informed  by  the 
other  partners.    Moore,  Marsh  tfc  Co.  v.  Penn  iSc  Co.,  200 

4.  Receiver  beiwem  partners, — In  a  suit  for  the  settlement  of  partner- 

ship accounts,  a  receiver  will  not  be  appointed  at  the  instance 
of  complainant,  when  the  defendant,  who  has  possession  of  all 
the  property  alleged  to  belong  to  the  partnership,  denies  the 
existence  of  any  partnership,  and  it  is  entirely  solvent  and  able 
to  respond  in  damages.  Irwin  v.  Everson,  64. 
6.  Set-off,  or  payment;  partnership  and  individual  demands. — In  an 
action  by  a  partnership  on  an  account  for  goods  sold  and  deliv- 
ered, the  defendant  can  not  claim  a  set-off  for  the  price  of  a 
horse  sold  by  him  to  one  of  the  partners  individually ;  nor  is 
he  entitled  to  claim  it  as  a  credit,  or  partial  payment,  because 
the  partner  so  promised,  when  it  is  shown  that  the  other  part- 
ners repudiated  his  promise.  Cowen  r.  Eartherly  Hardware  Co., 
824. 

6.  Same. — In  an  action  by  the  assignee  of  an  account  in  favor  of  a 

partnership,  the  defendant  can  not  set  off  a  debt  due  to  him  by 
each  of  the  partners  individually ;  as  where  he  paid  a  debt  for 
which  he  and  one  of  the  partners  were  equally  liable  as  former 
partners,  and  the  other  partner,  on  buying  out  his  interest  in 
the  former  partnership,  assumed  to  pay  his  half  of  that  debt. 
Boy  kin  v.  Persons,  626. 

7.  Appropriation  of  partnership  assets  in  payment  of  partner**  individ- 

ual debt.— One  partner  can  not,  without  the  authoritv  or  consent 
of  the  other,  appropriate  the  partnership  assets  to  tne  payment 
of  his  individual  debt,  as  by  agreeing  to  let  his  creditor  take 
up  partnership  goods  in  payment  pro  tan  to.    lb.  626. 

PAYMENT. 

1.  Check  or  order  of  third  person  as  payment. — Where  plaintiff,  desir- 

ing to  purchase  an  overcoat,  procured  an  order  for  one  from  a 
third  person,  and  presented  it  to  the  tailor  to  whom  ic  was  ad- 
dressed, who  thereupon  took  it,  and  promised  to  make  the  over- 
coat ;  but,  the  drawer  of  the  order  having  failed  in  business  be- 
fore the  coat  was  finished,  refused  to  deliver  it  without  pay- 
ment ;  held,  that  the  plaintiff  could  not  recover  for  a  breach  of 
contract,  unless  the  evidence  showed  that  the  order  was  ac- 
cepted as  payment  for  the  debt.     Williams  v.  Co^leUo,  592. 

2.  Burden  of  proof  as  to  payment,  in  action  on  note. — In  an  action  on 

a  promissory  note,  the  only  plea  being  payment,  the  production 
[  of  the  note  makes  out  a  prima  facie  case  for  the  plaintiff ;  and 

I  the  evidence  as  to  payment  being  evenly  balanced,  he  is  en- 

'  titled  to  a  verdict.    Nelson  v.  Larmer,  300. 

PLEADING  AND  PRACTICE. 

1.  Sufficiency  of  complaint;  amendment.— In  an  action  on  a  judgment, 

properly  describing  it,  additional  averments  as  to  the  contract 
f  on  which  it  is  founded,  are  unnecessary  and  superfluous ;  and  a 

count  added  by  amendment,  containing  a  fuller  description  of 
I  the  contract,  is  not  a  departure,  nor  objectionable  as  effecting  a 

misjoinder.    Sims  v.  Herzfeld,  145. 

2.  Superfluous  averments  in  complaint  — If  the  defendant  takes    no 

proper  steps  to  eliminate  false  issues  presented  by  the  com* 
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plaint,  evidence  may  be  received  to  support  them,  and  they  may 
be  submitted  to  the  jury.    lb.  145. 

3.  Description  of  goods  in  complaint. — In   trespass   for   wrongfully 

seizing  a  stock  of  goods,  it  is  sufficient  to  describe  them  in  the 
complaint  as  '*a  stock  of  general  merchandize  formerly  owned 
by  L.  &  Brother,  consisting  of  dry  goods,  groceries,  hardware, 
<fec.,  in  the  town  of  R.,  and  in  the  M.  building/'  Joseph  v.  Hen- 
dersoUf  213. 

4.  Whether  count  is  in  case  or  trespass. — A  count  which  claims  dam- 

ages for  that  the  defendant  "wrongfully  caused  an  attachment," 
wnich  he  had  sued  out  against  a  third  person,  "to  be  levied  on 
a  certain  stock  of  goods  which  was  the  property  of  the  plaintifif, 
but  which  was  at  that  time  in  the  possession  of  the  sheriff  un- 
der the  levy  of  prior  attachments  sued  out  by  other  persons," 
and  avers  that,  by  reason  of  such  wrongful  levy,  said  goods 
were  wholly  lost  to  plaintiff  by  the  sale  thereof  by  the  sheriff 
under  defendant's  said  attachment,"  is  in  case,  and  shows  a 
good  cause  of  action.    lb.  213. 

5.  Description  of  plaintiff  as    partnership  or  corporation;  amendment 

of  affidavit  —In  an  action  commenced  by  attachment  in  the 
name  of  "/f.  B.  Claflin  Company,*'  without  other  descriptive 
words,  an  amended  affidavit  may  be  filed  (Code  ^  299s),  alleging 
that  the  plaintiff  is  a  corporation.     Rosenberg  r.  Clnflin  Co.,  249. 

6.  Sufficiency  of  statement,  or  complaint.—ln  a  case  commenced  in  a 

justice's  court,  a  statement  or  complaint,  claiming  "$100  for  a 
mule  that  plaintiff  sold  to  defendant,"  shows  a  substantial 
cause  of  action,  and  is  sufficiently  definite  and  certain.  Smith 
V.  Dick,  311. 

7.  Complaint;  averment  of  performance  — In  a  count  on  a  special  writ- 

ten contract  for  building  a  house,  to  recover  the  balance  due, 
an  averment  that  plaintiffs  "have  complied  with  all  the  provis- 
ions of  the  contract  on  their  part,  and  erected  said  building 
according  to  said  contract,"  is  a  sufficient  averment  of  perform- 
ance (Code,  p.  791,  Form  No.  9) ;  and  it  is  unnecessary  to  further 
aver  that  plaintiff  procured  and  furnished  the  certificate  of  the 
architect  that  the  work  was  completed  according  to  the  terms 
of  the  contract,  as  required  by  one  of  its  provisions.  Davis  v. 
Badders  &  Britt,  348. 

8.  Recovery  under  common  counts.— TJnder  a  count  on  a  special  writ- 

ten contract  for  building  a  house,  a  recovery  can  not  be  had 
without  proof  of  full  performance  according  to  its  terms ;  but 
a  recovery  may  be  had  under  the  common  count  for  work, labor 
and  materials,  on  proof  that  defendant  moved  into  the  house 
before  completion,  continued  to  occupy  it  after  the  contractor 
quit  working  on  it,  and  that  it  was  of  benefit  to  him.    lb.  348. 

9.  Same. — When  the  contract  requires  that  the  plaintiff,  claiming 

the  last  installment  of  the  agreed  price,  shall  procure  the  archi- 
tect's certificate  as  to  the  full  and  proper  completion  of  the 
house,  or  other  work  to  be  done,  it  may  be  that  a  recovery  can 
not  be  had  under  a  special  count  on  the  contract,  without  proof 
that  the  certificate  was  procured,  or  that  it  was  obstinately  or 
unreasonably  withheld ;  but  a  recovery  may  be  had  under  the 
common  counts,  for  work  and  labor  done  and  materials  furn- 
ished, on  proof  of  its  acceptance  and  its  value,  without  regard 
to  the  architect's  certificate.  Jb.  348. 
10.  Joinder  of  common  counts  with  special. — A  special  count,  claiming 
damages  for  the  breach  of  a  contract  of  employment,  may  be 
joined  with  the  common  counts  for  work  and  labor  and  on  an 
account  stated.    Clark  v,  Hyan,  406. 
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11.  Brent^h  of  contract  by  corporation;  averments  of  complaint. — In  an 

action  against  a  railroad  company  by  a  contractor  for  the  con- 
struction of  a  branch  road,  alleging  the  execution  of  the  con- 
tract and  its  breach  by  the  defendant,  it  is  not  necessary  fur- 
ther to  allese  that  the  construction  of  the  branch  road  was 
authorized  By  resolution  of  the  board  of  directors,  ratified  and 
approved  by  a  vote  of  a  majority  of  the  stockholders  in  value ; 
that  being  merely  defensive  matter,  and  the  presumption  being 
that  such  preliminary  action  was  had  before  the  work  of  con- 
struction was  entered  on.  Arriiigton  v.  Sav.&  Western  Railroad 
Co.,  434. 

12.  Sufficiency  of  complaint  in  averments  of  negligence. —In  an   action 

for  damages  against  a  railroad  companv,  by  the  administrator 
of  a  person  who  was  run  over  and  kiltea  by  a  train  of  cars  with- 
in the  corporate  limits  of  a  city  or  town,  a  count  which  avers 
that  the  engineer  did  not  blow  the  whistle  or  ring  the  bell  at 
short  intervals  while  moving  through  the  city,  and  that  **ow!ng 
to  such  failure  said  intestate  was  killed ;"  and  a  count  which 
avers  that  the  accident  occured  near  a  public  crossing,  that  the 
engineer  did  not  blow  the  whistle  or  ring  the  bell  at  least  one- 
fourth  of  a  mile  before  reaching  said  crossing,  and  continue  to 
do  so  at  short  intervals  until  he  had  passed  the  crossing,  "and 
that  said  intestate  was  killed  on  account  of  such  omission  ;"  and 
a  count  which  avers  that, "at  the  time  of  the  killing  of  said  in- 
testate, said  engine  was  being  run  negligently  in  this,  it  was  a 
dark  night,  the  engine  had  no  head-light,  ana  was  being  run 
rapidly,  and  on  account  of  said  negligence  said  intestate  was 
killed,"— each  is  sufficient  in  its  averments  of  negligence.  But 
a  count  which  shows  that  the  intestate  was  a  mere  trespasser 
on  the  railroad  track  at  the  time  he  was  killed,  or  was  other- 
wise guilty  of  contributory  negligence,  must  allege  or  show 
more  than  simple  negligence  on  the  part  of  the  persons  in 
charge  of  the  train — must  show  wanton  or  reckless  negligence 
on  their  part, or  intentional  injury.  Sav.  <&  Western  Railroad  Co. 
V.  Meadors,  138. 

13.  Correspondence  of  pleadings  and  proo/.— Under    a   count  which 

avers  simple  negligence,  in  an  action  to  recover  damages  for 
personal  injuries,  a  recovery  may  be  had  on  proof  of  wanton  or 
reckless  negligence.    lb.  138. 

14.  iSam^f.— Under  a  complaint  which  alleges  that  plaintiff's  injuries 

were  inflicted  wantonly,  willfully  and  intentionally,  a  recovery 
can  not  be  had  on  proof  of  simple  negligence  merely,  nor  is 
contributory  negligence  a  defense  to  the  action ;  but  a  count 
which  charges  tliat  the  injury  was  caused  "negligently,  care- 
lessly, and  recklessly,"  is  not  the  equivalent  of  a  charge  that  it 
was  done  wantonly,  willfully  or  intentionally.  K.  M.  &  R.  Rail- 
road Co.  V.  Crocker,  412. 

15.  Facts  averred  or  shown  by  pleading  of  opposite  party. — Facts  which 

are  averred  in  the  complaint  need  not  be  pleaded  in  defense,  or, 
if  set  up  in  a  plea,  as  a  general  rule,  need  not  be  proved  bv  the 
plaintiff.  So  far  as  the  rights  of  the  plaintiff  are  concerned,  the 
defendant  may  consider  facts  averred  in  the  complaint  to  be 
true.    Dundee  Mortgage  Co  v.  Nixon,  318. 

18.  Demurrer  good  only  iu  part.— A  demurrer  which  is  good  in  part 
only,  should  be  overruled  entirely.    Godwin  v.  Whitehead,  409. 

17.  Specification  of  g I  ounds  of  demurrer. — When  the  judgment-entry 
recites  that  a  demurrer  was  sustained  to  a  special  plea,  but  the 
record  does  not  show  what  grounds  of  demurrer,  if  any,  were 
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specified,  this  court  can  not  review  the  ruling.  Rosenberg  v, 
Claflin  Co.,  249. 

18.  Same;  presumption  ir.  f'^vor  of  judgment. — When   a  demurrer  is 

sustained  to  a  plea,  but  the  grounds  of  demurrer,  if  any  were 
specified,  are  not  shown  by  the  record,  the  ruling  will  be 
affirmed,  if  the  plea  is  demurrable  for  any  cause.  Umith  v. 
Dick,Sn. 

19.  Same. — When  a  demurrer  to  a  plea  is  overruled,  and  the  record 

does  not  show  what  grounds  of  demurrer,  if  any,  were  specified 
(Code,  §  2690),  this  court  will  presume  that  none  were  specified, 
or  that  those  specified  were  insufficent ;  and  will  not  consider 
the  sufficiency  of  the  plea.    Dundee  Mortgage  Co.  v.  Nixon,  318. 

20.  Isst^  on  defective  plea. — When   issue  is  joined  upon  a  defective 

plea,  and  the  evidence  sustains  it,  the  defendant  has  the  right 
to  have  the  court  charge  the  jury  upon  such  plea.    lb.  318. 

21.  <Sarw^.— When  issue  is  joined  on  a  defective  plea,  and  the  evi- 

dence clearly  establishes  its  truth,  the  court  should  instruct 
the  jury,  on  request,  to  find  for  the  defendant  if  they  believe 
the  evidence,  leaving  the  plaintiff  to  ask  a  repleader.  Kearney 
V.  Kling,  230. 

22.  Issue  on  immaterial  or  defective  pUn. — When  issue  is  joined,  with- 

out objection,  on  an  immaterial  or  defective  plea,  the  defendant 
is  entitled  to  adduce  evidence  in  support  of  it,  and  is  entitled 
to  verdict  and  judgment  if  the  evidence  sustains  it,  the  plain- 
tiff's remedy  being  to  ask  for  a  repleader.     ,hmes  v.  Hagler,  529. 

23.  Filing  plfo dings:  what  is  revi sable. — Leave  to  file  a  replication  to 

a  plea  in  abatement,  after  the  expiration  of  the  time  allowed 
by  the  rules  of  practice,  rests  in  the  discretion  of  the  court, 
and  its  refusal  is  not  revisable.  Donald  Bros.  v.  Ndson  <fc 
SonSy  111. 

24.  Plea  of  failure  of  consideration. — A  plea  of  failure  of  consideration, 

not  stating  the  facts,  is  demurrable  on  that  account,  when  not 
pleaded  **in  short  by  consent."    Sims  v.  Herzteld,  145. 
26.  Ptea  of  nnl  tiel  corporation. — Under  statutory  provisions   (Sess. 
Acts  198S-9,  p.  57),  a  plea  denying  plaintiff's  corporate  existence 
must  be  verified  by  affidavit.     Rosenberg  v.  Clnftln  Co.,  249. 

26.  Plea  denying  each  and  every  allegation  of  complaint. — In  an  action 

by  a  corporation,  the  complaint  containing  the  common  counts 
only,  a  plea  denying  "each  and  every  allegation  of  the  com- 
plaint'* amounts  only  to  the  general  issue,    lb.  249. 

27.  Plea  to  jurisdiction. — In    a  case  pending  in  the  Probate  Court, 

on  the  petition  of  a  widow  for  an  allotment  of  lands  in  lieu 
of  homentead  fCode,  §  2544),  a  plea  to  the  jurisdiction  which 
alleges  that  a  bill  has  been  filed  to  remove  the  administration 
and  settlement  of  the  estate  into  the  Chancery  Court,  and  that 
said  court  has  assumed  jurisdiction  of  the  suit,  is  good  and 
sufficient,  although  it  does  not  set  out  the  bill  in  extenso,  and 
does  not  allege  that  the  matters  embraced  in  the  petition 
were  removed  as  part  of  the  administration.     Tygh  v.  Dolun,  269. 

28.  Plea  to  complaint,  good,  only  an  to  one  connt.^A  plea  to  the  whole 

complaint,  good  only  as  to  one  of  the  counts  thereof,  is  de- 
murrable on  that  account.    Smith  v.  f>ick,Sll. 

29.  Contributory  negligence  as  defense,  and  hoiv  pleaded — In  an  action 

to  recover  damages  for  personal  injuries,  contributory  negli- 
gence on  the  part  of  the  plaintiff  himself  is  defensive  matter 
in  the  nature  of  confession  and  avoidance,  must  be  specially 
pleaded  (Code,  §  2675),  and  is  not  available  under  the  general 
issue.    (Overruling  Government  Street  Railway  Co.  v.  Hanlon,  53 
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Ala.  70,  and  declaring  North  Birmingham  StreH  Railway  Co.  v. 
Calderwood,  89  Ala.  2M,  explained  and  qualified  by  later  cases.) 
K,  M.  dc  B.  Raihoad  Co.  v.  Crocker,  412. 

30.  Preftumptions  as  ioplens. — When  no  pleas  are  set  out  in  the  record, 

but  it  shows  that  trial  was  had  on  issue  joined,  and  that  special 
defenses  were  considered  by  the  court  below  without  objection, 
the  appellate  court  will  presume,  in  favor  of  the  judgment,  that 
proper  pleas  were  filed  to  let  in  those  defenses ;  but,  when  the 
only  plea  set  out  in  the  record  is  the  general  issue,  the  appellate 
court  will  not  presume,  in  favor  of  a  reversal,  that  special 
pleas  were  also  filed ;  nor  will  such  presumption  be  indulged 
because  the  bill  of  exceptions  shows  that  plaintiff  introduced 
evidence  bearing  on  such  defenses,  in  rebuttal  of  defendant's 
evidence  in  support  of  them,  nor  because  he  asked  charges 
based  on  them.    /&.  412. 

31.  Error  without  irijury  in  ruling  on  pi^aa.— Sustaining  a  demurrer  to 

a  plea,  if  erroneous,  is  error  without  injury,  when  the  defendant 
had  the  benefit  of  the  same  defense  under  another  plea,  on 
which  issue  was  joined.  Rosenberg  v.  Claflin  Co.,  249 ;  Sims  v. 
Herzfeldf  145  ;  Agnew  v.  Walden  dc  Son,  108. 

32.  Error  without  injury  in  ruling  on  pleadings. — The  sustaining  of  a 

demurrer  to  the  original  complaint,  if  erroneous,  is  error  with- 
out injury,  when  the  record  shows  that  the  plaintiff  had  the  full 
benefit  of  the  same  issues  under  the  amended  complaint.  Brom- 
ley  V   B.  Mineral  Railroad  Co.,  397. 

33.  Repugnant  defenses. — When  the  defendant,  claiming  under  a  con- 

veyance from  a  judgment-debtor,  has  successfully  excluded 
evidence  assailing  the  conveyance  for  fraud,  on  the  ground  that 
the  property  conveyed  was  the  homestead  of  the  debtor,  he  is 
precluded  from  afterwards  contending  that  it  was  not  in  fact 
the  debtor's  homestead.    Hodges  v.  WinMon,  514. 

RAILROADS. 

1.  Railroad  company^s  right  of  way;  nature  of  title.. — Land  acquired 

by  a  railroad  company  for  its  right-of-way,  whether  by  condem- 
nation proceedings  or  by  purchase  or  grant  from  the  owner,  is 
its  private  property,  though  charged  with  a  public  use ;  and  the 
public  can  not  claim  any  interest  in  it,  as  in  lands  dedicated  to 
the  public  use.    Elylon  Land  Co.  v   S.  d'  N.  Railroad  Co  ,  681 

2.  Use  of  right -of  way  by  railroad  company. — Land  which  a  railroad 

company  has  acquired  for  a  right-of-way  may,  unless  restrained 
by  the  terms  of  the  grant,  be  appropriated  to  the  erection  of 
depots  or  other  buildings  necessary  or  proper  for  the  transac- 
tion of  its  ordinary  business.    lb.  631. 

3.  Construction  of  branch  road  by  railroad  corporation. — A  grant  of 

corporate  power  to  build  and  operate  a  railroad  between  speci- 
fied termini  carries  with  it  the  right  to  construct  turn-outs, 
sidings,  switches,  stations  and  engine-houses,  and  all  works  and 
appendages  usual  in  the  convenient  operation  of  a  railroad ;  but 
the  right  to  purchase,  extend  or  construct  a  "branch  road"  on  or 
from  any  point  on  its  line  is  limited  and  governed  by  statutory 
provisions  (Code,  ^  1587-8),  and  such  purchase,  extension  or 
construction  can  only  be  made  by  a  resolution  of  the  board  of 
directors,  ratified  and  approved  by  a  subsequent  vote  of  the 
majority  in  value  of  the  stockholders.  Arrington  v.  Sav.  dc  West- 
ern Railroad  Co.,  434. 

4.  Liability  of  railroad  company  for  injuries  to  stock;  general  charge  on 

evidence. — In  an  action  against  a  railroad  company  to  recover 
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damages  for  injuries  to  several  mules,  which  were  run  over  by 
a  freight  train  before  daybreak  one  frosty  morning,  as  the  train 
was  crossing  a  trestle  over  a  small  creek,  the  defendant  is  enti- 
tled to  the  general  affirmative  charce  on  the  evidence,  when 
the  engineer  of  the  train  testifies  tnat  he  did  not  see  the  ani- 
mals until  he  was  within  ten  feet  of  them,  and  could  not  see 
them  sooner  because  of  a  dense  fog,  about  one  hundred  yards 
wide,  which  covered  the  track  at  that  point,  extending  up  and 
down  the  creek ;  there  being  no  evidence  in  conflict  witn  his 
testimony,  and  none  which  authorized  an  inference  inconsisent 
with  it.     Central  R.  <fe  B.  Co.  v.  Jngmm,  152. 

5.  Same;  statutory  duties  of  engineer, — Under  statutory  provisions,  it 

is  made  the  duty  of  the  engineer  of  a  railroad  train,  on  per- 
ceiving any  obstruction  on  the  track,  to  use  all  means  in  his 
power  to  stop  the  train,  and,  if  stock  is  killed  or  injured,  the 
onus  is  on  the  company  to  show  a  compliance  with  this  re- 
quirement (Code,  §^  1144, 1147);  but  this  duty  does  not  arise, 
unless  the  obstruction  is  on  the  track,  and  is  perceived  by  the 
engineer ;  and  a  compliance  with  it  is  not  required,  when  it  is 
shown  that  the  animal  was  not  discovered  in  time  to  avoid  the 
injury,  and  that  the  failure  to  discover  it  sooner  was  not  owing 
to  any  want  of  due  care  and  watchfulness.  Sav.  *fc  Western  Rail- 
road Co  V.  Jarvis,  149. 

6.  Same;  general  charge  on  evidence.—ln  an  action  against  a  railroad 

company  to  recover  damages  for  killing  stock,  proof  of  the  kill- 
ing makes  out  a  prima  facie  case  for  the  plaintifif,  and  the  suffi- 
ciency of  the  evidence  to  rebut  the  presumption  of  negligence 
is  a  question  for  the  jury ;  hence,  the  general  charge  in  favor  of 
the  defendant  is  properly  refused,    lb.  149. 

7.  Railroad  corporation  undrr  charier  granted  by  two  or  more  States. 

The  Memphis  &  Charleston  Railroad  Company,  incorporated  bv 
legislative  acts  in  Alabama,  Tennesse  and  Mississippi,  though 
under  the  same  name,  owned  by  the  same  stockholders,  invested 
with  like  franchises,  and  operated  under  the  same  manage- 
ment, is  composed  of  three  separate  legal  entities ;  and  the 
averment  that  it  "is  a  unit  as  a  corporation"  is  the  mere  state- 
ment of  a  legal  conclusion,  unsupported  by  the  facts.  Kahl  v. 
M.  A  C.  Railroad  Co.,  337. 

8.  Action  againnt  railroad  in  A  lahamn^  for  tort  committed  in  Mississippi. 

An  action  can  not  be  maintained, against  a  railroad  corporation 
in  Alabama,  for  a  tort  committed  in  Mississippi,  unless  the  tort 
was  actionable  at  common  law,  or  is  shown  to  be  actionable  by 
statute  in  Mississippi.    lb.  337. 

9.  Travelling  onforfeitid  ticket. — A  regulation  adopted  by  a  railroad 

company  requiring  a  passenger  who  is  found  travelling  without 
a  ticket,  or  on  a  ticket  which  has  been  forfeited,  to  pay  for  the 
part  of  the  route  already  passed  over,  as  well  as  the  part  yet  to 
be  travelled,  is  a  reasonable  rule ;  and  on  his  failure  or  refusal 
to  comply  with  it,  the  passenger  may  be  ejected.  Manning  v.  L. 
&  N.  Railroad  Co.,  392. 
10.  Trespassers  on  railroad  track;  in  thickly  populated  part  of  city  or 
town. — When  a  railroad  track  runs  through  a  thickly  populated 
part  of  a  city,  town  or  village,  where  the  demands  of  trade  and 
public  intercourse  necessitate  the  frequent  crossing  of  the  track, 
it  is  the  duty  of  those  operating  an  engine  along  the  track  to 
keep  a  diligent  lookout  for  persons  who  may  be  on  it ;  not  be- 
cause such  duty  is  speciallv  imposed  by  statute,  but  because  it 
arises  from  the  particular  facts  and  circumstances,  which  make 
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it  probable  that  persons  are  on  the  track,  and  that  injury  may 
result  unless  due  care  is  observed ;  and  the  duty  only  arises 
when  the  two  facts  co-exist,  (1)  a  custom  or  usage  in  crossing 
the  tract  at  that  place,  and  (2)  the  demands  of  trade  and  inter- 
course justifying  it.  But  the  track  of  a  railroad  can  not  be 
converted  into  a  road  for  ordinary  travel,  and  one  who  under- 
takes to  make  such  use  of  it  is  a  trespasser.  (This  is  "the  ex- 
tent of  the  rule  declared  in  M.  &  C.  R.  R.  Co.  v  Womack,  84  Ala. 
150,  and  in  accord  with  Geo.  Pac.  R  R.  Co.  v  BJanton,  84  Ala. 
154 ;  and  as  thus  qualijfied.  the  case  of  S.  <&  N.  Ala.  R.  R.  Co.  v. 
Donovan,  84  Ala.  146,  is  reaffirmed.")  Sav.  &  Western  Railroad 
Co.  V.  Mendors,  137. 

11.  Same;  contributory  negligence ,  and  how  overcome  ng  defense. — A  per- 

son who  walks  on  a  railroad  track  at  night,  in  a  deep  cut  four 
or  five  hundred  yards  long,  within  the  corporate  limits  of  a  city 
or  town,  where  there  are  no  intersecting  streets  or  crossings,  is 
a  mere  trespasser,  and  beinf'run  over  and  killed  by  a  train  ap- 
proaching from  behind,  his  contributory  negligence  prevents  a 
recovery  of  damages  by  his  personal  representative,  unless  it 
is  shown  that  the  person  in  charge  of  the  train  discovered  him 
in  time  to  avoid  the  injury,  and  failed  to  exercise  due  care  and 
diligence  to  avoid  it.     /ft.  137, 

12.  Statutory  duties  of  engineer;  failure  to  perform  as  negligence. — ^The 

statutory  duty  imposed  on  the  engineer  of  a  railroad  train 
moving  or  passing  through  a  city  or  town,  to  blow  the  whistle 
or  ring  the  bell  at  short  intervals  (Code,  §  1144),  is  co-extensive 
with  the  corporate  limits  of  the  city  or  town  ;  but  the  failure 
to  perform  this  duty  is  simple  negligence  merely,  and  is  not 
sufficient  to  overcome  the  defense  of  contributory  negligence 
on  the  part  of  plaintiff  or  his  intestate.    lb.  137. 

13.  Sufficienry  of  complaint  in  averments  of  negligence. — In  an  action  for 

damages  against  a  railroad  company,  by  the  adminstrator  of  a 
person  who  was  run  over  and  killed  by  a  train  of  cars  within 
the  corporate  limits  of  a  city  or  town,  a  count  which  avers  that 
the  engineer  did  not  blow  the  whistle  or  ring  the  bell  at  short 
intervals  while  moving  through  the  city,  and  that  "owing  to 
such  failure  said  intestate  was  killed  ;''and  a  count  which  avers 
that  the  accident  occured  near  a  public  crossing,  that  the  engi- 
neer did  not  blow  the  whistle  or  ring  the  bell  at  least  one-fourth 
of  a  mile  before  reaching  said  crossing,  and  continue  to  do  so 
at  short  intervals  until  he  had  passed  the  crossing,  ''and  that 
said  intestate  was  killed  on  account  of  such  omission  ;"  and  a 
count  which  avers  that,  "at  the  time  of  the  killing  of  said  in- 
testate, said  engine  was  being  run  negligently  in  this,  it  was  a 
dark  night,  the  engine  had  no  head-light,  ana  was  being  run 
rapidly,  and  on  account  of  said  negligence  said  intestate  was 
killed," — each  is  sufficient  in  its  averments  of  negligence.  But  a 
count  which  shows  that  the  intestate  was  a  mere  trespasser  on 
the  railroad  track  at  the  time  he  was  killed,  or  was  otherwise 
guilty  of  contributory  negligence,  must  allege  or  show  more 
than  simple  negligence  on  the  part  of  the  person  in  charge  of 
the  train — must  show  wanton  or  reckless  negligence  on  their 
part,  or  intentional  injury.     lb.  137. 

14.  Correspondence   of  ol endings    and   proof — Under   a   count   which 

avers  simple  necjligence,  in  an  action  to  recover  damages  for 
personal  injuries,  a  recovery  may  be  had  on  proof  of  wanton  or 
reckless  negligence.     lb.  137. 

15.  V'lriuiice  indf^cription  of  injur  it's  complained  of. — Where  the  com- 
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plaint  alleges  that  the  plaintiff's  intestate  was  killed  in  the  dis- 
charge of  his  duties  as  brakeman,  "while  ascending  the  side  of 
the  car,"  by  coming  in  contact  with  a  water-tank  which  had 
I  been  placed  too  near  the  railroad  track,  and  the  evidence  shows 

that,  when  struck  by  the  tank,  he  was  standing  on  the  platform 
between  two  cars,  with  his  back  towards  the  tank,  the  variance 
is  fatal.    Hood  v.  Pioneer  M.  &  M.  Co.,  461. 

16.  ReckleunetiBj  or  willful  or  intentional  wrong. — Under  a  complaint 

which  alleges  that  plaintiff's  injuries  were  inflicted  w^antonly, 
willfully  and  intentionally,  a  recovery  can  not  be  had  on  proof 
of  simple  negligence  merely,  nor  is  contributory  negligence  a 
defense  to  the  action  ;  but  a  count  which  charges  that  the  in- 
jury was  caused  "negligently,  carelessly,  and  recklessly,"  is  nat 
the  equivalent  of  a  charge  that  it  was  done  wantonly,  willfully 
or  intentionally.    K  M.  &  B.  Railroad  Co  v.  Crocker,  412. 

17.  Injuries  to  employe  by  negligence  in  management  of  hand-car,  or 

liver-car. — A  lever-car,  or  car  propelled  by  hand,  such  as  is  in 
general  use  on  railroads  by  the  workmen  engaged  in  repairing 
and  keeping  up  the  track,  is  within  the  spirit  and  terms  of  the 
statute  (Code,  ^  2590,  subd.  5)  which  gives  an  action  against  the 
employer  for  injuries  suffered  by  an  employe  by  reason  of  the 
negligence  of  any  person  in  the  service  who  has  charge  of  "any 
signal,  points,  locomotive,  engine,  switch,  car,  or  tram  upon  a 
railway."    lb.  412. 

18.  Relevancy  of  evidence  as  to  cau^e  of  stoppage   of  car. — Plaintiff's 

injuries  having  been  caused  by  the  sudden  stoppage  of  the  hand- 
car on  which  he  was  an  employe,  the  foreman  applying  the 
brake  without  notice,  and  there  being  no  evidence  that  an  extra 
train  was  heard  or  seen  approaching,  the  defendant  company 
can  not  be  allowed  to  prove  that,  by  a  rule  of  the  company,  it 
was  made  the  duty  of  the  person  in  charge  of  the  hand-car  at 

\_  once  to  stop  and  remove  it  from  the  track  when  a  train  was 

'  seen  or  heard  approaching.    lb.  412. 

19.  Negligence  in  sudden  application  of  brake  to  hand-car. — If  the  fore- 
'  man  of  a  hand  car   on    a  railroad  track,  knowing   that  the 

men  who  work  the  handles  of  the  lever  sometimes  let  go  the 
handle  after  pushing  it  down,  on  a  down  grade,  having  nothing 
else  to  hold  on  to,  suddenly  applies  the  brake  and  stops  the  car, 
without  notice  to  them,  and  without  looking  to  see  that  none  of 
them  are  in  such  dangerous  position,  "the  inference  of  negli- 
gence is  clear  and  certain,"  and  the  court  may  instruct  the  jury 
that  this  is  negligence.  76.  412. 
1 '  20.  Negligence  in  stopping  hand-car  suddenly  ;  custom  as  to  notice. — The 

v^"  foreman  of  a  hand-car  on  a  railroad, track,  stopping  it  suddenly 

by  an  application  of  the  brake  while  moving  rapidly  on  a  down 
grade,  at  a  place  where  it  was  not  usual  to  stop,  and  without 
B  giving  notice  to  the  men  working  the  lever,  may  be  guilty  of 

er  negligence,  if  the  jury  so  find,  without  proof  of  any  custom 

r  requiring  him  to  give  notice.    lb.  412. 

['-  21.  Proof  of  negligence  and  consequent  injury. — In  an  action  to  recover 

ri"  damages  for  personal  injuries,  it  is  not  enough  for  the  plaintiff 

to  show  negligence  on  the  part  of  the  defendant  and  injury  to 

himself,  but  he  must  adduce  some  evidence  tending  to  show 

\vl  that  the  injury  resulted  from  the  negligence,  and  the  instinct 

>j  of  self-preservation  on  his  part  can  not  supply  the  place  of  this ; 

I  ir  yet,  where  there  is  any  evidence  from  which  the  jury  might 

legally  infer  a  causal  connection  between  the  negligence  and 
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the  injury,  the  question  should  be  submitted  to  them.  Bromley 
V.  Bir,  Mineral  Railroad  Co.,  397. 

22.  Same;  injuries  to  brakemnn  on  top  of  car. — Plaintiff's  intestate,  a 

brakeman  on  a  freight  train  which  had  separated  into  two  parts, 
and  whose  duty  it  was  at  once  to  apply  the  brakes,  was  last  seen 
alive  while  standing  near  the  brake  on  top  of  a  rear  car,  and  a 
few  moments  afterwards,  the  car  having  run  over  him,  his  body 
was  found  lying  between  the  rails.  No  one  saw  him  fall,  and 
there  was  no  evidence  as  to  the  circumstances  immediately  at- 
tending his  death ;  but  it  was  shown  that  there  was  a  foot-board 
across  the  top  of  the  car  for  him  to  walk  on,  and  a  hole  three 
or  four  feet  wide  in  the  car  which  extended  to  or  under  the 
foot-board,  and  existence  of  which  was  known  to  the  conductor. 
Held,  that  the  question  should  have  been  submitted  to  the  Jury 
whether  the  hole  in  the  roof  caused  the  injury.    lb.  397. 

23.  Proof  of  relaiimiship  and  dependency ,  a$  affecting  measure  of  dam- 

ages — In  a  statutory  action  against  the  employer,  by  the  per- 
sonal representative  of  a  deceased  employe  (Code,  §  2590),  it  is 
not  error  to  exclude  proof  of  the  fact  that  the  deceased  left  a 
wife  and  minor  child  dependent  on  him,  unless  followed  by  an 
offer  to  prove  his  expenditures  on  their  account.  When  such 
additional  evidence  is  adduced,  the  measure  of  recovery  is  de- 
clared in  L.  dc  N.  Railroad  Co.  v.  Trammell,  93  Ala.  350,  and  Mc 
Adory  v.  L.  <t-  N.  Railroad  Co.,  94  Ala.  272.    76.  397. 

RECEIVER.    See  Chancery,  10, 11, 13. 

REHEARING.    See  New  Trial. 

ROADS  AND  STREETS. 

1.  Dedication  of  street  in  prospective  city  or  town. — Held,  as  matter  of 

fact,  on  consideration  of  the  evidence  in  this  case,  that  the 
original  proprietors,  under  grant  from  the  United  States,  of  the 
land  on  which  the  town  of  Demopolis  was  laid  off  in  1819,  ded- 
icated to  the  public  use  as  a  highway  the  strip  of  land  lying  on 
the  margin  of  the  river,  marked  on  the  first  map  or  plat  of  the 
town  as  Arch  street,  intending  to  afford  to  the  purchasers  of 
lots  and  citizens  of  the  embryo  town  the  advantages  of  free 
and  uninterrupted  access  to  the  river,  a  highway  of  commerce. 
Held,  also,  as  matter  of  law,  that  lots  having  been  sold  abutting 
on  the  street,  and  the  map  having  been  adopted  as  showing  the 
limits  of  the  town  by  the  legislative  act  incorporating  it,  this 
dedication  became  accepted  and  perfect ;  and  the  validity  of  the 
dedication  was  not  affected  by  the  fact  that  said  street,  in  its 
condition  at  that  time,  following  the  bends  of  the  river,  was 
in  several  places  not  susceptible  of  use  as  a  highway,  but  re- 
quired the  expenditure  of  labor  and  money  to  make  it  passable. 
Webb  V.  Demopolis,  116. 

2.  Right  of  city  to  erect  wharves  at  river  landing. — A  city,  or  incorpo- 

rated town,  situated  on  a  navigable  river,  can  not,  it  seems, 
engage  in  the  business  of  wharfing,  erecting  wharves,  providing 
keepers  thereof,  and  charging  the  public  for  their  use  in  going 
or  carrying  property  to  and  from  the  river,  unless  that  power  is 
conferred  by  special  legislative  act ;  but,  when  one  of  its  streets, 
as  laid  off  and  dedicated  to  the  public  by  the  original  proprie- 
tors of  the  land,  extends  along  the  margin  of  the  river 
through  its  limits,  the  city  necessarily  has  the  implied  right 
to  construct  suitable  and  convenient  approaches  to  the 
water-line,  and  to  make  structures  or  excavations  even  beyond 
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the  water-line,  such  as  are  reasonably  necessary  and  proper  to 
enable  the  public  to  avail  themselves  of  the  rights  of  com- 
merce and  transportation  afforded  by  the  river,  but  having 
regard  to  the  superior  rights  of  navigation.    lb.  116. 

3.  Private  use  of  public  street^  as  affected  by  statute  of  limitations^  lapse 

of  time,  equitable  estoppel^  or  prescription. — A  city  or  town  has  no 
alienable  interest  in  the  public  streets  thereof,  but  holds  them 
in  trust  for  its  citizens  and  the  public  generally ;  and  neither 
its  acquiescence  in  an  obstruction  or  private  use  of  a  street  by 
a  citizen,  or  laches  in  resorting  to  legal  remedies  to  remove  it, 
nor  the  statute  of  limitations,  nor  the  doctrine  of  equitable 
estoppel,  nor  prescription,  can  defeat  the  right  of  the  city  to 
maintain  a  suit  in  equity  to  remove  the  obstruction.    lb.  116. 

4.  What  is  a  public  road. — A  public  road  can  only  be  established  by 

order  of  the  Commissioners  Court,  or  acquired  by  the  public 
by  dedication  or  prescription  ;  and  a  road  which,  turning  out 
from  the  main  road  at  a  point  where  a  temporary  obstruction 
is  sometimes  caused  by  a  sand-bed,  runs  parallel  with  it  for  a 
few  hundred  yards,  and  returns  into  it  beyond  the  sand-bed, 
does  not  constitute  a  '^public  road''  under  the  statute  which 
makes  it  a  misdemeanor  to  shoot  along  or  across  a  public  road. 
Code,  ^  4095.    McDade  v.  State,  28. 

SET-OFF. 

1.  Partnership  and  individual  demands. — In  an  action  by  the  assignee 

of  an  account  in  favor  of  a  partnership,  the  defendant  can 
not  set  off  a  debt  due  to  him  by  each  of  the  partners  individ- 
ually; as  where  he  paid  a  deot  for  which  he  and  one  of  the 
partners  were  equally  liable  as  former  partners,  and  the  other 
partner,  on  buying  out  his  interest  in  the  former  partnership, 
assumed  to  pay  his  half  of  that  debt.    Boykin  v.  Persons,  626. 

2.  Same. — In  an  action  by  a  partnership  on  an  account  for  goods 

sold  and  delivered,  the  defendant  can  not  claim  a  set-off  for  the 
price  of  a  horse  sold  by  him  to  one  of  the  partners  individually ; 
nor  is  he  entitled  to  claim  it  as  a  credit,  or  partial  payment, 
because  the  partner  so  promised,  when  it  is  shown  that  the 
other  partners  repudiated  his  promise.  Cowen  v,  Eartherly 
Hardware  Co.,  324. 

SHERIFF. 

1.  Appointment  of  deputy  by  sheriff,  and  proof  thereof;  filing  oath  of 

f»^c/?.— A  sheriff  maybe  held  liable  for  the  default  of  a  third  per- 
son as  his  deputy,  although  he  denies  the  fact  of  appointment, 
on  proof  of  the  performance  of  official  acts  by  the  person  claim- 
ing to  be  a  deputy,  with  his  knowledge  and  in  his  presence, and 
his  subsequent  recognition  of  such  acts;  and  the  fact  that  the 
deputy's  oath  of  office  was  filed  in  the  office  of  the  clerk  of  the 
City  Court,  instead  of  the  judge  of  probate  (Code,§  258),  does 
not  affect  the  question  of  the  sheriff's  liability  for  his  official 
acts.     Maihis  v.  Carpenter,  156. 

2.  Officials  bonds  of  sheriff  as  evidence. — In  an  action  (or  summary 

proceeding)  against  a  sheriff  and  the  sureties  on  two  official 
bonds  given  by  him,  pleas  being  filed  by  all  of  the  defendants 
jointly,  the  bonds  can  not  be  excluded  from  the  jury  as  evidence 
because  two  of  the  sureties  on  the  first  bond  were  not  on  the 
second,    lb.  156. 

3.  Bond  of  indemnity,  as  pistifying  or  requiring  levy. — ^When  an  at- 

tachment is  placed  in  the  hands  of  a  sheriff  to  be  levied,  a 
bond  of  indemnity  given,  and  property  pointed  out  which  is 
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prima  facie  subject  to  levy,  he  may  nevertheless  refuse  to  make 
the  levy,  if  he  is  satisfied  that  the  property  is  not  liable ;  but 
proof  of  these  facts  makes  out  a  prima  facie  case  of  liability 
against  him,  and  imposes  on  him  the  onus  of  proving  that  the 
property  was  in  fact  not  s.ubject  to  levy.    lb.  156. 

4.  Commissions  of  sheriff ^  on  settlement  without  sale. — When  an  attach- 

ment case  is  settled  without  a  sale  of  the  property  levied  on, 
the  half  commissions  to  which  the  sheriflf  is  entitled  (Code, 
§  37"<7)  are  to  be  estimated,  not  on  the  amount  claimed  in  the 
affidavit  and  complaint,  but  on  the  amount  paid  and  accepted 
on  the  settlement.      U.  *'.  Hotting  Stock  Co.  v.  Claik  &  Co.,  322. 

5.  Summary  judgment  against  sheriff;  in  what  court  made. — Amotion 

for  a  summary  judgment  against  a  sheriff  and  his  sureties,  for 
his  failure  to  make  the  money  on  an  execution  issued  by  a 
justice  of  the  peace,  must  be  made  in  the  Circuit  Court,  when 
the  amount  of  the  judgment,  with  interest  and  costs,  exceeds 
$100;  and  if  less  than  that  sum,  in  the  justice's  court. — Code, 
kk  3325,  3333.    Hood  v.  Blair,  629. 

6.  Same;  joinder  of  causes  of  action;  amendment. — In  a  motion  for  a 

summary  judgment  against  a  sheriff  and  his  sureties,  for  his 
failure  to  make  the  money  on  two  executions  issued  by  a 
justice  of  the  peace,  one  of  which  was  for  less  than  $100,  there 
is  an  improper  joinder  of  two  separate  and  distinct  causes  of 
action,  one  of  which  is  not  within  the  jurisdiction  of  the  court ; 
but  the  motion  may  be  amended,  and  the  refusal  to  allow 
an  amendment  is  a  reversible  error ;  and  a  recital  in  the  judg- 
ment-entry, that  the  objections  raised  by  demurrer  "can  not 
be  cured  by  amendment,"  shows  that  the  opportunity  to 
amend  was  denied,  although  there  is  no  bill  of  exceptions. 
76.  629. 

SPECIFIC  PERFORMANCE.    See  Chancery,  17. 

SUMMARY  JUDGMENTS. 

1.  Against  sheriff;  in  what  court  made. — A  motion  for  a  summary 

judgment  against  a  sheriff  and  his  suretiejs,  for  his  failure  to, 
make  the  money  on  an  execution  issued  by  a  justice  of  the  peace, 
must  be  made  in  the  Circuit  Court,  when  the  amount  of  the 
judgment,  with  interest  and  costs,  exceeds  $100 ;  and  if  less  than 
that  sum,  in  the  justice's  court.— Code,  §§  3325,  3333.  Hood  ». 
Blair,  629. 

2.  Same;  joinder  of  causes  of  action;   amendment. — In  a  motion  for  a 

summary  judgmient  against  a  sheriff  and  his  sureties,  for  his 
failure  to  make  the  money  on  two  executions  issued  by  a  justice 
of  the  peace,  one  of  which  was  for  less  than  f  100,  there  is  an 
improper  joinder  of  two  separate  and  distinct  causes  of  action, 
one  of  which  is  not  within  the  jurisdiction  of  the  court ;  but  the 
motion  may  be  amended,  and  the  refusal  to  allow  an  amend- 
ment is  a  reversible  error ;  and  a  recital  in  the  judgment-entry, 
that  the  objections  raised  by  demurrer  "can  not  be  cured  bv 
amendment,"  shows  that  the  opportunity  to  amend  was  denied, 
although  there  is  no  bill  of  exceptions.    Ih.  629. 

SURETIES. 
1.  Bond  construed  as  contract  of  suretyship,  not  (w  guaranty. — A  bond 
signed  jointly  by  several  persons,  one  of  whom  had  been  ap- 
pointed an  agent  and  collector  of  a  private  corporation,  by  writ- 
ten contract  made  a  part  of  the  bond,  reciting  that  for  value 
received,  and  in  consideration  of  said  contract,  they  "hereby 
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guarantee  to"  said  corporation  **the  full  and  faithful  perform- 
ance of  said  contract,  including  all  damages  which  may  result 
to  said  company  from  any  failure  on  the  part  of  said  8.  [col- 
lector] to  perform  any  of  the  provisions  of  said  contract,  to  the 
amount  of  $1,000 ;  hereby  waiving  any  necessity  on  the  part  of 
said  company  of  instituting  legal  proceedings  against  said  S. 
before  having  recourse  on  us/'— binds  the  other  obligors  as 
sureties  for  8.,  and  not  as  guarantors.  Saint  v.  Wheeler  &  Wil- 
son Man.  Co.,  362. 

2.  When  contract  of   suretyship  becomes    binding,   and  how  revoked. 

Such  contract  of  suretyship,  unlike  a  guaranty,  does  not  require 
notice  of  acceptance,  but  becomes  complete  and  binding  on  de- 
livery ;  and  having  been  delivered,  one  of  the  obligors  can  not 
afterwards  revoke  it  as  to  himself,  unless  the  right  of  revoca- 
tion is  expressly  reserved  in  the  writing.    lb.  382, 

3.  Release  of  one  of  several  co-obligors  — The  release  of  one  of  several 

co-obligors  operates  to  release  the  others  only  to  the  extent  of 
his  aliquot  share  of  the  whole  liability,    lb.  362. 

4.  Discharge  of  surely  by  change  of  contract  without  his  consent  — When 

a  surety  binds  himself  for  the  faithful  discharge  by  his  princi- 
pal of  duties  as  collecting  agent  for  a  private  corporation,  the 
subsequent  imposition  of  additional  duties  on  the  principal, 
which,  though  pot  within  the  ordinary  duties  of  such  agents,  does 
not  in  any  manner  prevent  or  hinder  the  performance  of  his 
former  duties,  for  a  default  in  the  performance  of  which  only 
the  surety  is  sought  to  be  charged,  does  not  discharge  the 
surety,  though  done  without  his  consent  or  knowledge,  lb. 
362. 

5.  Same. — A  change  in  the  contract  between  the  principal  and  his 

employer,  as  to  the  amount  of  his  compensation,  does  not  dis- 
charge the  surety,  though  made  without  his  consent  or  knowl- 
edge, when  it  appears  that  the  settlement  between  the  parties, 
on  which  the  default  of  the  principal  was  ascertained,  was  based 
on  the  original  contract ;  nor  is  the  surety  discharged  because 
his  principal,  by  subsequent  agreement  with  the  employer, 
without  his  knowledge  or  consent,  was  allowed  to  retain  his 
compensation  out  of  his  weekly  collections,  instead  of  remitting 
his  collections  weekly  to  his  employer,  as  required  by  the  orig- 
inal contract  of  employment,    lb.  362. 

6.  Discharge  of  surety,  by  indulgence  to  principal. — Mere  indulgence 

granted  by  the  employer  (or  creditor)  to  the  principal,  or  an 
agreement  to  give  him  further  time  to  make  good  a  default,  if 
not  supported  by  any  new  consideration  which  would  make  it 
binding  as  a  contract,  does  not  discharge  the  surety.    Jb.  362. 

7.  Concealment  of  principal* s  dishonesty,  or  continuance  in  service  affer 

discovery,  as  discharge oj  surety.— It  the  employer,  discovering  the 
dishonesty  of  the  principal  during  the  service,  fails  to  give  no- 
tice thereof  to  the  surety,  and  continues  the  principal  in  the 
service,  the  surety  is  discharged  from  liability  for  subsequen  t 
defaults.    i6.  362. 

8.  Same;  where  employer  is  corporation, — This  principle  applies  to  a 

private  corporation,  when  it  is  shown  that  one  of  its  agents,  in 
the  discharge  of  his  duties,  discovered  the  defalcation  of  the 

Erincipal,  failed  to  give  notice  thereof  to  the  surety,  though  he 
ad  authority  to  do  so,  and  continued  the  principal  in  the 
service ;  and  the  surety  is  discharged  from  liability  for  sub- 
sequent defaults,    lb.  362. 

9.  Discharge  of  surety  by  extension  of  time  to  principal. — An  extension 

of  the  day  of  payment,  granted  by  the  creditor  to  the  principal, 
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and  founded  on  a  valuable  consi<leration, discharges  the  surety, 
if  made  without  his  knowledge  and  consent ;  and  the  payment 
of  interest  in  advance  for  the  extended  period,  in  consideration 
of  the  extension,  is  a  valid  consideration,  though  a  partial  pay- 
ment after  maturity  is  not.    Scott  v,  ScruggSf  383. 

TAXATION. 

1.  Evidence  m  to  value  of  lands  asaeHsed  fo^  taxation. — In  fixing  the 
taxable  value  of  land,  the  owner's  return  to  the  assessor  being 
controverted,  it  may  be  proper,  perhaps,  to  receive  evidence  of 
the  value  of  other  lands  in  the  neighborhood  similarly  situated, 
as  being  a  feature  of  its  aarroundinga;  but  the  valuation  of  those 
lands  as  found  upon  the  tax-books,  whether  made  by  the  owner, 
the  tax-assessor,  or  the  Commissioners  Court,  is  not  admissible 
as  evidence  for  any  purpose.  Ala.  Mineral  Land  Co,  o.  County 
CommWs,  105. 

TENANTS  IN  COMMON. 
1.  Adverse  possession  between. — The  possession  of  land  by  one  tenant 
in  common  is  not  adverse  to  his  co-tenant,  unless  an  actual 
ouster  is  shown,  or  facts  which  the  law  deems  equivalent  to  an 
ouster.    Sibley  v.  Alba^  191. 

TENDER. 

1.  Plea  of  tender;  acceptance  of  money  paid  into  court. — When  a  tender 

before  suit  brought  is  pleaded  (Code,  §  2685;,  and  the  plaintiflF 
neither  demurs  to  the  plea,  nor  takes  issue  on  it,  but  accepts 
the  money  paid  into  court,  the  defendant  is  entitled  to  have  the 
suit  dismissed.    Hanson  v.  Todd,  323. 

2.  Tender  of  mortgage  debt  after  default^  but  before  possession  taken,  and 

payment  of  munt-y  into  court.-^A  tender  of  full  payment  of  the 
mortgage  debt  after  default,  but  before  the  mortgagee  has  taken 
or  demanded  possession  of  the  property  for  the  purpose  of  fore- 
closure, if  kept  good,  and  the  money  brought  into  court,  dis- 
charges the  lien  of  the  mortgage,  and  extinguishes  the  title  of 
the  mortgagee ;  and  on  proof  of  these  facts,  the  mortgagor  may 
recover  the  property  from  a  purchaser  at  a  subsequent  sale 
under  the  mortgage.    Maxwell  r.  Moure,  166, 

TRESPASS. 

1.  Description  of  goods  in  complaint. — In   trespass    for   wrongfully 

seizing  a  stock  of  goods,  it  is  sufficient  to  describe  them  in  the 
complaint  as  "a  stock  of  general  merchandize  formerly  owned 
by  L.  &  Brother,  consisting  of  dry  goods,  groceries,  hardware, 
&c.,  in  the  town  of  R.,  and  in  the  Al.  building."  Joseph  v.  Hen- 
derson, 213. 

2.  When  cn»e  or  trespass  lies  for  wrongful  levy  on  goods. — A  claimant 

of  goods  which  are  in  the  rightful  possession  of  the  sheriff 
under  the  levy  of  an  attachment,  not  having  either  the  actual 
possession  or  the  immediate  right  of  possession,  can  not  main- 
tain an  action  of  trespass  against  a  subsequent  attaching  credit- 
or ;  but,  if  the  subsequent  attachment  is  wrongfully  levied  on  the 
goods,  and  loss  or  injury  results  to  the  owner,  he  may  maintain 
an  action  on  the  case  for  damages.    1  />.  213. 

3.  Whether  count  is  in  case  or  treitpann.—A  count  which  claims  dam- 

ages for  that  the  defendant  "wrongfully  caused  an  attachment," 
which  he  had  sued  out  against  a  third  person,  "to  be  levied  on 
a  certain  stock  of  goods  which  was  the  property  of  the  plaintiff, 
but  which  was  at  that  time  in  the  possession  of  the  sheriflf  un- 
der the  levy  of  prior  attachments  sued  out  by  other  persons," 
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and  avers  that,  "by  reason  of  such  wrongful  levy,  said  goods 
v»rere  wholly  lost  to  plaintiff  by  the  sale  thereof  by  the  sheriff 
under  defendant's  said  attachment,"  is  in  case,  and  shows  a 
good  cause  of  action.    lb.  213. 

4.  Removal  of  partition  fence. — If  the  plaintiff's  land  was  rented  out 

at  the  time  the  fence  was  removed  by  the  defendant,  he  can  not 
maintain  either  trover  or  trespass,  which  lies  only  in  favor  of 
one  who  has  either  the  actual  possession  or  the  immediate  right 
of  possession  ;  but,  if  only  the  cleared  land  was  rented  out,  while 
the  fence  which  was  removed  extended  through  the  wood-land 
beyond,  he  has  a  right  of  action  for  the  latter  part.  Garrett  v. 
Sewell,  456. 

5.  As  to  injunction  of  continued  trespass,  see  Ohancbry,  5, 6. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Burden  of  proof;  posnension  as  evidence  of  ownership. — On  the  trial 

of  a  statutory  claim  suit,  the  onus  is  on  the  plaintiff  in  exe- 
cution, in  the  first  instance,  to  prove  the  defendant's  ownership 
of  the  property  at  the  time  of  the  levy  ;  but  this  burden  being 
discharged  by  proof  of  his  possession  at  that  time,  which  is 
presumptive  evidence  of  ownership,  the  onus  then  devolves  on 
the  claimant  to  establish  his  ownership  at  that  time.  Vaught 
V.  Oehmig  <fc  Wiehl,  306. 

2.  Assessing  separate  value  of  property ;  amendment  of  judgment. — On 

the  trial  of  a  statutory  claim  suit,  whether  the  issue  is  submit- 
ted to  a  jury  or  to  the  court  (Code,  §  3007),  the  judgment  must 
show  that  the  alternate  value  of  the  several  articles  of  prop- 
erty was  assessed ;  but  the  failure  to  do  so,  when  the  issue  was 
submitted  to  the  court  for  decision,  and  the  record  clearly 
shows  the  alternate  value  of  the  property,  is  an  irregularity 
which  this  court  will  correct,  and  will  affirm  the  judgment  as 
corrected,    lb.  306. 

TROVKR. 

1.  When  administrator  may  maintain  action. — The  intestate  having 

died  in  August,  leaving  a  crop  of  cotton  in  the  field  uneatherea 
and  still  growing,  which  was  afterwards  gathered  and  sold  by 
one  of  his  sons,  the  bales  being  marked  in  the  name  of  the 
intestate;  an  administrator  subsequently  appointed  may  main- 
tain trover  against  the  purchaser,  who,  when  he  bought  the 
cotton,  knew  that  the  intestate  was  dead,  and  that  no  adminis- 
tration had  been  granted  on  the  estate.    Marx  v.  Nelms,  304. 

2.  Wheri  action  lies  for  removal  of  partition  fence. — If  the  plaintiff's  land 

was  rented  out  at  the  time  the  fence  was  removed  by  the  de- 
fendant, he  can  not  maintain  either  trover  or  trespass,  which 
lies  only  in  favor  of  one  who  has  either  the  actual  possesson  or 
the  immediate  right  of  possession  ;  but,  if  only  the  cleared  land 
was  rented  out,  while  the  fence  which  was  removed  extended 
through  the  wood-land  beyond,  he  has  a  right  of  action  for  the 
latter  part.     Oarrett  v.  SewelL  466. 

TRUSTS,  AND  TRUSTEES. 

1.  Testamentary  trunfA;  equitable  jurisdiction  over  trustee. — A  court  of 
equity  has  undoubted  jurisdiction,  at  the  instance  of  the  widow 
and  children  of  a  testator,  to  compel  the  executor,  as  testa- 
mentary trustee,  to  make  a  suitable  provision  for  them  out  of 
the  income  of  the  estate,  according  to  the  terms  and  spirit  of 
the  will,  notwithstanding  the  general  discretionary  powers 
given  to  the  trustee  in  the  management  of  the  estate.  Ward  v. 
Ward,  331. 
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2.  Same ;  allowance  to  beneficiaries  for  gupport  and  maintenance;  plead- 

ing and  practice. — Under  a  bill  filed  by  the  widow  and  minor 
children  of  the  testator,  beneficiaries  under  his  will,  seeking  to 
remove  the  administration  of  the  estate  into  equity,  and  asking 
relief  against  the  executor  as  testamentary  trustee ;  a  petition 
being  filed  praying  an  allowance  out  of  the  estate  for  the  sup- 
port and  maintenance  of  the  complainants  and  the  education  of 
the  children,  and  a  reference  to  the  register  being  ordered  to 
ascertain  what  would  be  a  reasonable  allowance ;  if  the  widow 
then  withdraws  from  the  cause  as  a  party,  electing  to  dissent 
from  the  will,  the  complainants  can  not  then  complain,  nor  can 
the  widow  or  children  separately  complain,  that  tne  chancellor 
refused  to  act  on  the  register's  report  as  to  what  would  be  a 
reasonable  allowance  for  their  joint  support  as  prayed  in  the 
petition.    76.331. 

3.  Trust  for  person,  of  weak  mind,  voluntarily  r»«»t/m^cf.— The  relation 

of  voluntary  trustee  and  ce>*tui  que  trust ,  as  between  the  maker 
of  a  note  under  seal  and  his  sister,  a  woman  of  weak  under- 
standing, is  not  established  by  proof  of  the  facts,  that  on  the 
sale  and  distribution  of  their  father's  estate,  many  years  before, 
one  of  the  executors,  another  brother,  retained  his  sister's  share 
of  the  proceeds  in  his  own  hands  for  her,  she  being  then  a  minor 
and  having  no  legal  guardian,  and,  on  a  subsequent  sale  of  his 
property  to  the  maker  of  the  note,  preparatory  to  his  removal 
from  the  State,  the  latter  assumed  the  debt  as  part  of  the  price 
to  be  paid,  and  executed  the  note  payable  to  the  sister  for  it. 
Cameron  v.  Cuvitron,  344. 

4.  Parties  iv  suit  for  dislrinutlon  and  stttlemenl  of  trust  fund;  decrees  in 

favor  of  persons  not  parties  of  record.— Any  number  of  the  ben- 
eficiaries of  a  trust  fund  may  maintain  a  suit  to  bring  the  trus- 
tee to  a  settlement,  without  joining  the  others ;  and  any  judg- 
ment creditor  may  file  a  bill  to  set  aside  a  fraudulent  convey- 
ance executed  by  his  debtor,  without  joining  other  creditors  as 
complainant  with  him  ;  and  the  court  may,  in  either  case,  render 
decrees  in  favor  of  persons  who  are  not  named  as  complainants 
in  the  bill.     Thornton  v.  'Jison,  589. 

5.  Transactions   between  parties  occupying  fiduciary  relations  towards 

each  other, — The  general  principle  which  a  court  of  equity  ap- 
plies to  transactions  between  persons  occupying  fiduciary  re- 
lations towards  each  other,  is  not  confined  to  cases  in  which 
there  is  any  formal  or  technical  fiduciary  relation,  such  as 
guardian  and  ward,  parent  and  child,  client  and  attorney,  &c., 
but  extends  to  all  cases  in  which  confidence  is  reposed  by  one 
party  in  the  other,  and  the  trust  is  accepted,  under  circum- 
stances which  show  that  the  confidence  was  founded  on  the 
intimate  personal  and  business  relations  existing  between  the 
parties,  which  gave  the  other  party  an  advantage  or  superiority  ; 
and  in  such  cases,  the  onus  is  on  the  party  in  whom  the  confi- 
dence is  reposed  to  show  that  no  fraud,  undue  influence,  or 
other  improper  motive  entered  into  the  transaction,  but  that 
it  was  the  voluntary  act  of  the  other  party,  fully  understood  by 
him,  and  his  understanding  of  it  fully  expressed  in  the  writings 
which  he  signed.    Kylev.  ferdye,b79. 

6.  Same;  rase  at  bar;  convey  once  cancelled.— In  this  case,  the   instru- 

ment assailed  by  the  grantor,  an  old  woman  in  feeble  health, 
by  which  she  conveyed  all  her  property  to  the  grantees, 
wealthy  men  engaged  in  active  business  pursuits,  in  trust  that 
they  should  take  charge  of  the  property,  collect  the  rents,  make 
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necessary  repairs,  pay  taxes  out  of  the  rents  collected,  and  pay 
the  residue  to  the  grantor  during  her  life,  was  set  aside  and 
cancelled  at  her  instance,  on  evidence  showing  that,  although 
they  had  not  solicited  her  to  make  any  conveyance  of  her 
property  to  them,  they  were  her  intimate  friends,  whom  she 
consulted  in  all  business  affairs,  and  who  represented  to  her,  at 
the  time  when  she  signed  the  conveyance,  that  it  bound  them 
to  support  and  maintain  her  during  life,  while  in  fact  it  only 
bound  them  to  apply  the  surplus  income  of  her  own  property, 
after  payment  of  repairs  and  taxes,  to  her  support.  Ih.  579. 
7.  As  to  sales  by  a  trustee  under  a  power  in  a  deed  of  trust,  see 
Mortgages,  14-20. 

VENDOR  AND  PURCHASER. 

1.  RecUalinnote  Ihfii  it  was  giren/o'' pni  chase-money  of  land. — When 

a  promissory  note  was  in  fact  given  for  money  borrowed  to 
make  a  cash  payment  on  a  purchase  of  land,  a  vendor's  lien 
is  not  created  iy  a  recital  therein  that  it  was  given  for  the 
purchase-money  of  the  land.    iSieiner  Bros.  v.  Ciisby,  91. 

2.  Sale  of  personal  prupcry;  want  oj  titles  as  defrnse  to  action  for  pur- 

chase-money.— In  an  action  to  recover  the  price  of  personal 
property  sold  and  delivered,  the  purchaser  remaining  in  un- 
disturbed possession, and  no  fraud  being  alleged,  a  want  of  title 
in  the  vendor  is  no  defense,  though  accompanied  with  an  offer 
to  rescind  and  its  refusal.    Johnson  v.  Uthmty  d*  W'iehl,  ltt9. 

3.  Sale  of  pfrishable  good^jor  furture  dtlivery;  inspection  by  purchaser. 

On  a  sale  of  a  car-load  of  oranges,  to  be  shipped  from  California 
to  the  purchaser  at  Birmingham,  Alabama,  "subject  to  in- 
spection, and  to  be  received  if  found  by  him  to  be  sound  and 
bright,  and  if  otherwise  to  be  rejected ;"  the  seller  is  not  re- 
quired to  provide  in  the  bill  of  lading  that  the  purchaser  has 
the  right  of  inspection  on  the  arrival  of  the  car,  nor  can  the 
purchaser  refuse  to  receive  the  oranges  because  the  railroad 
agent  refused  to  let  him  inspect  them  without  further  orders, 
provided  he  was  allowed  to  inspect  them  within  a  reason- 
able time  after  their  delivery,  to  be  determined  by  the  jury  on 
a  consideration  of  all  the  facts  and  circumstances  of  the  case. 
Hudson  V.  Germain  Fruit  Co.,  621. 

4.  Rescission  of  contract,  at  instance  of  purchaser,  on  ground  of  fraud. 

A  court  of  equity  will  not  decree  the  rescission  or  cancellation 
of  a  contract  for  the  sale  of  land,  at  the  instance  of  the  pur- 
chaser, on  account  of  fraudulent  misrepresentations  made  by 
the  vendor,  upon  a  bare  probability,  or  mere  preponderance 
of  the  evidence,  but  requires  the  complainant  to  establish 
his  case  by  clear  and  convincing  evidence.  Howie  v.  N.  B. 
Land  Co.,  389. 

5.  Same;  laches. — The  purchaser  of  land,  claiming  a  rescission  of  the 

contract  on  the  ground  of  fraud,  must  act  with  promptness  on 
its  discovery ;  and  when  he  delays  for  three  years,  as  in  this 
case,  and  then  sets  up  the  fraud  in  defense  of  a  bill  to  en- 
force a  vendor's  lien,  relief  will  be  refused  on  account  of  the 
laches.    Jb.  389. 

WILLS. 

1.  Bequest  for  benefit  of  testator* s  father,  mother  and  sister,  as  members  of 
his  family.— \WheTe  the  testator  had  contributed  liberally 
during  his  life  to  the  support  of  his  father,  mother  and  sister, 
as  members  of  his  family,  and  by  his  will  declared,  "I  desire,  if 
agreeable  to  the  parties  concerned,  that  my  mother,  father  and 
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Bister  shall  continue  to  reside  with  my  family,  and  that  my 
trustee  shall  contribute  towards  their  support  out  of  my  estate 
as  I  do  at  this  time  ;'*  fields  that  this  provision  was  not  intended 
to  make  the  contribution  for  the  support  of  the  father,  mother 
and  sister  dependent  upon  their  continued  residence  in  the 
same  house  with  the  widow,  nor  upon  the  fact  that  it  was 
agreeable  to  her :  and  that  the  trustee  was  authorized  to  con- 
tinue a  reasonable  allowance  to  them,  according  to  the  income 
of  the  estate,  although  they  and  the  widow  had  removed  from 
the  testator's  residence,  and  occupied  different  dwellings. 
Wardv.  If  ard,  331. 

2.  Contest  of  will  in  equity.— Under  statutory  provisions  regulating 

the  probate  and  contest  of  wills  (Code,  §§  1987-89, 2000),  a  person 
interested  in  the  estate  who  did  not  contest  the  will  when 
offered  for  probate,  although  he  employed  counsel,  and  was  ex- 
amined as  a  witness  for  the  contestant,  may  contest  it  by  bill  in 
chancery  at  any  time  within  five  years.    Knox  v.  I'autl,  505. 

3.  Testamentary  paper*  probated  together;  rfVi*cntioti  by  later  will. — A 

testamentary  paper  executed  by  the  testatrix  five  or  six  years 
before  her  death,  in  execution  of  a  testamentary  power  con- 
ferred on  her  by  her  deceased  husband,  is  not  revoked,  as 
matter  of  law,  by  the  execution  and  destruction  of  a  later  will, 
which  is  not  shown  to  have  revoked  it ;  nor  by  the  execution 
of  a  third  will,  a  few  months  before  the  death  of  the  testatrix, 
containing  substantially  the  same  provisions,  but  not  referring 
to  it;  and  the  two  instruments  may  be  admitted  to  probate 
together,  as  constituting  the  entire  last  will  and  testament  of 
the  testatrix.    Knox  r.  Knvx,  495. 

4.  What  is  testamentary  capacity. — If  the  testatrix   had  mind  and 

memory  sufficient  to  recall  and  remember  the  property  she  was 
about  to  bequeath,  the  objects  of  her  bounty,  and  the  disposi- 
tion which  she  wished  to  make— to  know  and  understand  the 
nature  and  consequences  of  the  business  to  be  performed,  and 
to  discern  the  simple  and  obvious  relation  of  its  elements  to 
each  other— then,  in  legal  contemplation,  she  had  a  soui.d  mind 
and  disposing  memory.  lb.  495. 
6.  What  ii*  undue  influence. — The  undue  influence  which  will  avoid 
a  will,  must  amount  to  coercion  or  fraud,  destroying  the  free 
agency  of  the  testator,  and  constraining  him  to  do  what  is  against 
his  will ;  mere  persuasion  or  argument  addressed  to  the  judg- 
ment or  the  affections,  in  which  there  is  no  fraud  or  deceit, 
does  not  constitute  undue  influence.    76.495. 

6.  Relevancy  of  evi'ience  as  to  mental  condition  of  testatrix, — When  the 

probate  of  a  will  is  contested  on  the  ground  of  mental  incapac- 
ity or  undue  influence,  the  real  issue  is  as  to  condition  of  the 
mind,  or  the  operation  and  effect  of  the  undue  influence,  at  the 
time  the  will  was  executed ;  but  former  facts  and  circum- 
stances, relevant  to  this  issue,  are  admissible  as  evidence  for 
either  party.    lb.  495. 

7.  Will  making  unequal  disposition  of  property. The  law  does  not 

undertake  to  prescribe  or  regulate  the  duties  of  a  testator  in 
the  disposition  of  his  property,  and  the  fact  that  he  makes  an 
unequal  disposition  of  it  among  his  next  of  kin  does  not  im- 
pose upon  the  proponents,  or  beneficiaries  under  the  will,  the 
onuH  of  "giving  some  reasonable  explanation  of  the  unnatural 
character  of  the  will,  or  at  least  showing  that  it  is  not  the  off- 
spring of  mental  defect,  obliquity,  or  perversion."    lb.  495. 

8.  Declaration  of  devisee  and  proponent  as  evidence. — ^The  declarations 
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of  an  executor  and  proponent,  one  of  several  beneficiaries  under 
the  will  propounded  for  probate,  not  made  in  the  presence  of 
the  testatrix,  are  not  competent  evidence  for  the  contestant, 
whether  made  before  or  after  the  execution  of  the  will.  Eastis 
V.  Montgomery,  4L'iQ. 
9.  Undue  influence;  relevancy  of  evidence  an  tending  i'>  show.— As  tend- 
ing to  prove  undue  influence  over  the  testatrix  by  one  of  her 
sons,  one  of  the  executors  and  proponents,  who  was  his  mother's 
general  agent  in  the  transaction  of  her  business,  the  contestant 
can  not  be  allowed  to  prove  that,  on  a  sale  of  land  by  her,  the 
son  signed  her  name  to  the  bond  for  title.    lb  486. 

10.  Evidence  as  to  pecani'iry  condiiion  of  children  not  provided  for  by 

will. — It  being  shown  on  the  part  of  the  contestant  that  affec- 
tionate relations  existed  between  the  testatrix  and  certain 
grandchildren,  for  whom  the  will  made  no  provision,  the  pro- 
ponents may  prove  that  these  children  had  considerable  pro- 
perty of  their  own.    lb.  486. 

11.  Burden  of  proof  in  case  of  confidential  relations;  participation  of  pro- 

ponent in  preparatim  of  m;/7/.— Where  it  is  shown  that  the  chief  ex- 
ecutor and  proponent  of  the  will  was  the  general  agent  of  the 
testatrix,  his  mother,  in  the  transaction  of  her  business,  the  fact 
that  he  carried  her  to  town  with  him,  on  her  own  request,  and 
procured  an  attorney  named  by  her  to  write  her  will,  does  not 
show  such  active  participation  on  his  part  in  the  procurement 
of  the  will  as,  coupled  with  the  existence  of  the  confidential 
relations  between  them,  will  cast  on  him  the  onu^  of  disproving 
undue  influence.    lb.  486. 

12.  Charge  as  to  influence  of  fear  or  imaginary  termors  in  procuring  will. 

A  charge  asked,  in  these  words,  "The  conduct  of  one  in  vigor- 
ous health  towards  one  feeble  in  body,  even  though  not  unsound 
in  mind,  may  be  such  as  to  excite  terror  or  dread,  and  to 
make  him  execute  as  his  will  an  instrument  which,  if  he  had 
been  free  from  such  influence,  he  would  not  have  executed ; 
imaginary  terrors  may  have  been  created  sufficient  to  deprive 
him  of  his  free  agency," — is  properly  refused.    lb.  486. 

13.  Charges  as  to  testamentary  incapacity ,  and  burden  of  proof. — Charges 

given  at  the  instance  of  the  proponents,  instructing  the  jury, 
in  effect,  that  testamentary  incapacity  must  existat  the  time  of 
the  execution  of  the  will .  that  the  burden  of  proof  as  to  such 
incapacity  is  on  the  contestants,  the  presumption  being  in  favor 
of  sanity  and  capacity,  and  this  burden  can  only  be  discharged 
or  shifted  by  proof  of  prior  habitual  or  fixed  insanity,  or  actual 
insanity  or  other  incapacity  at  the  date  of  the  instrument, — are 
correct  expositions  of  the  law.    Ih.  486. 

14.  Charge  as  to  testamentary  capacity. — A  charge  instructing  the  jury 

that,  "if  the  testatrix  had  mind  and  memory  enough  to  recol- 
lect the  property  she  was  about  to  bequeath,  and  the  person  to 
whom  she  wished  it  to  be  disposed  of,  and  to  know  and  under- 
stand the  business  she  was  engaged  in,  then,  in  contemplation 
of  law,  she  had  a  sound  and  disposing  mind,  and  her  great  age 
and  bodily  infirmities  do  not  vitiate  a  will  thus  made,'' — asserts 
a  correct  legal  proposition.    Ih.  486. 

15.  Charge  as  to  undue  influence;  explanatory  charge.— A  charge  which 

instructs  the  jury  that  they  must  find  in  favor  of  the  contest- 
ants, "unless  the  evidence  shows  that  the  will  was  obtained  by 
moral  coercion,  or  by  importunity  which  could  not  be  resisted 
by  the  testatrix,"  asserts  a  correct  legal  proposition  :  and  if  the 
contestant  fears  it  may  mislead  the  jury,  because  the  will  was 
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contested  on  other  grounds,  he  should  ask  an  explanatory 
charge.    76.486. 

16.  Verbal  promUe  to  make  will,  n$  consideration  of  deed, — A  verbal 

promise  to  make  a  will  devising  land  to  the  promisee,  in  con- 
sideration of  his  present  conveyance  of  the  land  to  the  promisor, 
is  void  under  the  statute  of  frauds  (Code,  §§  1732, 1845),  and  a 
court  of  equity  will  not  grant  relief  based  on  it.  Mwitning  v. 
Fipperif  637. 

17.  Fraudulfut  promise  to  make  will.^lt  a  person  procures  the  execu- 

tion of  a  conveyance  of  land  by  promising  to  devise  the  land  by 
will  to  grantor,  having  at  the  time  the  intention  not  to  do  so, 
and  afterwards  dies  intestate,  the  fraud  will  vitiate  the  trans- 
action, and  a  court  of  equity  will  grant  relief  against  the  con- 
veyance ;  but  the  fraud  must  be  established  by  clear  and  con- 
vincing evidence,  and  relief  must  be  sought  seasonably  after 
the  discovery  of  the  fraud ;  and  the  subsequent  breach  of  the 
promise,  by  failing  and  refusing  to  execute  such*  will,  is  not,  of 
itself,  conclusive  or  sufficient  evidence  that  the  promise  was 
made  with  a  fraudulent  intent.    lb,  637. 

18.  Same;  alUgations  as  to  di»covfry  of  /raud.—The  bill  being  filed  by 

the  husband,  against  the  heirs  at  law  of  his  deceased  wife,  seek- 
ing relief  against  a  conveyance  of  land,  which  he  had  executed 
to  her,  as  alleged,  in  consideration  of  her  fraudulent  promise 
to  devise  it  to  him  by  will,  and  alleging  that  '*the  fact  that  it 
was  her  intention  at  the  time  not  to  comply  with  her  said 
promise,  and  that  she  was  employing  a  mere  stratagem,  and 
the  evidence  of  such  intention,  did  not  become  known  to  vour 
orator  until  he  filed  his  original  bill  in  this  cause,  though  he 
made  repeated  and  diligent  inquiry  in  reference  thereto ;" 
these  averments  do  not  meet  the  strict  requirements  of  the 
rule  applicable  in  such  cases,  because  they  do  not  show  how 
the  fraud  was  discovered,  nor  why  it  was  not  discovered  sooner. 
lb.  537. 

19.  Some;  Inches. — The  lapse  of  sixteen  years  after  the  alleged  prom- 

ise was  made,  during  which  period  the  wife  repeatedly  refused 
to  execute  her  will  as  promised,  bars  any  right  to  relief  against 
her  heirs  after  her  death,  even  if  the  averments  of  the  bill  were 
fully  and  precisely  proved.    lb.  637. 

WITNESS. 

1.  Leading  questions  to  a  witnest,  such  as  suggest  to  him  the  answer 

desired  or  expected.,  are  properly  ruled  out,  if  objected  to. 
Railroad  Co.  v.  Crocker,  412. 

2.  Impeacking  witness.^  A  witness  can  not  be  impeached  by  evidence 

contradicting  his  testimony  as  to  an  immaterial  inquiry.  De- 
Loach  Mills  Co.  V.  MiddJebrookSf  459. 

3.  To  what  witneas  may  testify. —The  chief  engineer  of  a  railroad  com- 

pany, testifying  as  to  work  done  by  plaintiff  on  railroad  trestles, 
whether  as  original  railroad  contractor  or  as  sub-contractor 
under  one  P.  being  the  question  at  issue,  may  use  these  expres- 
sions :  "This  contract  was  given  to  him  by  P.  at  my  special  in- 
stance, and  because  of  my  previous  negotiations  with  him ;  the 
amount  of  work  done  by  him  for  P.  on  the  trestles  is  the  identi- 
cal amount  of  work  he  would  have  done  for  the  company  if  the 
company  had  contracted  directly  with  him  instead  of  P.,  as  he 
did  all  the  framing  that  was  done  on  the  trestles.*'  Also,  "At 
all  events,  the  entire  claim  is  erroneous,  .  .  and,  from  an 
engineering  stand-point,  is  preposterous.''  M,  &  B.  Railroad  Co, 
V,  Worthington,bdS, 
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Evidence  as  to  speed  of  moHng  car;  what  witness  may  stnte.-^W here 
the  injuries  complained  of  are  alleged  to  have  been  caused  by 
the  negligence  of  the  foreman  of  a  car  on  which  plaintiff  was 
working,  by  suddenly  checking  it  while  moving  at  a  rapid  rate 
of  speed,  whereby  plaintiff  was  thrown  off,  run  over  and  in- 
jured ;  the  rate  of  speed  of  the  car  being  relevant  and  material 
to  the  issue,  and  plaintiff  having  testified  that  it  was  moving  at 
the  rate  of  eight  or  ten  miles  an  hour,  he  maybe  asked,"About 
how  fast,  compared  to  a  man  running?"  and  may  answer,  "It 
was  running  faster  than  a  man  could  run/'  K.  M.  <k  B.  Railroad 
Co.v.  Crocker,  412. 

To  what  witness*  may  testify j  as  to  performance  and  discharge  "ivithout 
fault. — Plaintiff,  testifying  for  himself,  in  an  action  to  recover 
damages  for  a  breach  of  contract  of  employment,  can  not  be 
allowed  to  state  that  defendant  "discharged  him  without  fault 
on  his  part,"  nor  that  he  "performed  his  part  of  the  contract 
in  full  up  to  the  time  of  his  discharge  ;'*  and  the  questions  call- 
ing for  such  statements  are  illegal  because  leading.  Clark  v. 
Ryan,  406. 
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